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| PREFACE © 
This volume: of eases of the Depar tment of the tere covers | 
the period from January 1, 1960, to December 31, 1960. -It includes 
the most important ndininistrative. decisions and legal opinions that 
were rendered by officials of the Department during the period. | 
" The Honorable Fred A. Seaton served as Secretary of the Interior 
during the period covered by this volume; Mr. Elmer F. Bennett 
served as Under Secretary; Messrs. Fred .G. Aandahl, George W. 
_ Abbott, Roger C. Ernst, Royce A. Hardy, and Ross L. Leffler served | 
as Assistant Secretaries of the Interior; Mr. D. Otis Beasley served. 
as Administrative Assistant Secretary; Mr. George W. Abbott and — 
‘Mr. Theodore F. Stevens* served successively as Solicitor of the De- 
| partment of the Interior. Mr. Edmund T. Fritz served as Deputy | 


Solicitor. 
This volume will be cited within the Department of the. Interior | 


7 as “67 LD.” 
G. iy o— 


Secretary of Be f niertor. 





*Mr. Theodore F. ‘Stevens - was caipuinted Solicitor on September 20, 1060, and this 
volume is BubManed under his direction. 
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Page 18 Index Digest, Second Entry, No. 18, page 295 should read page ZS | 


(296. 


‘Page 21—First peraceaen: lines 5-6, 56 J. Dz 300, Shh, June db, a8 should a 


read: 56 ILD. 830, 834, June.15, 1938. 
Page 38—Bottom of page, 67 I.P., No. 2, should read 67 I. D., No. 2. a 
Page 48—DLast paragraph, last ‘line, The stakes set. in the. ae 9 should 
2 Be read The stakes set in the field §. a 
Page 65—Line 5, (231 F. 2d 836 (1952) should read 271 F, 2d 836. (1959). 
Page ™1—Line2, foreoing should Tead: foregoing. 


‘Page 147-—-Footnote ee line. 3, (199 F. 2d ee (528 Cir.) should read 199 F. be _ 


— «2a 923. (Sth Cir. ex 


Page 162—Line 26, Ickes v. Virginia-Color ado Development Garp 295° vu. 0. 7 


: — 639 (1935) should. read 295 U.S. 689 (1985). | 
. ‘Page 162—Citation, line 26, 295 U. C. 639 (1955 ) should. read 295 U. 8. 639 
| (1955). : 
Page 168—Second ‘paragraph, line 1, is ‘effectuat to tranefor title to a vester = 
: - should read, is ineffectual to transfer title to a vested. ae 
: Page 168—Footnote 4, line 9, contiguous, should read continuous. ba At 
i Tee 168—Footnote. 4; line 15, 35 Am: . Deosions, should read . 88 Am, 
< << Decisions. — 
. Page 170—Foctnote 5, line 10, abandonment should fead abandoned. 
Page 211—Footnote 1, line 4, 43° OFA, should. read — OPR. 
a sia 
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: DECISIONS. OF THE PAbaae 
DEPARTMENT OF THE INTERIOR Ro 


| "CHESTER GoRDON ET AL 
ame | Decided J cneuary 3 12; 1960 


. When. the ee age ts “giing an ‘application Gon. a. ‘Byear eension of” a 


a noncompetitive oil and gas. lease. falls on a day on which ‘the land. office” | 


ag note ‘open to- ‘the public for the’ filing of’ ‘documents for all of the normal | - 


Bet hours: pursuant : to: an. executive order permitting: Federal. employees. to be 
|, exeused- ‘from. duty. for. half. a day, the application. is: timely | filed. if it,is — 
an received. in the land office on. the next. day the office is oper, to the = Pane i 


APPEAL FROM THE ‘BUREAU OF ‘LAND ‘MANAGEMENT 


 Ghestae Gordon; Bert Gorlons Donald Gordon; doing es 2 - 


| the Entrada Ou and Gas Company, and Harry Royster. have pi soe 


: 
ae 


of the. Acting Daseer of the Bane of Land } Meier eee which, a 


- ‘reversing decisions: by the manager of the Salt Lake City land office, 
denied their applications for the: extension of sevéral noncompetitive _« 
oil and gas nae on. vs ee that, the é applications b had 1 not been 4 


< timely filed,’: 


Phe: aippéllanis are assigriees ioe thet maj or portion of thet interest! in 


"noncompetitive oil and’ gas leases Utah 08277 and 08978, issued pur: 


suant to section'17. of the Mineral Leasing Act,:as amended. (30 US.C.; 

1958:ed., sec. , 226). 3 ‘and effective as of January 1; 1953, for a period of 
5. years... On Jaritiary2, 1958, they, along ‘with: the owners of ‘the 
other interests, ‘filed\ an. ‘application. for a 5-year extension of each 


lease.» On. April 15; 1988, ‘the’ oe approved the: extension of 


1 The applications for the actausions are not in the. pam It appears that- at the 
time they were: filed. that.- the: ‘partial assignment. of. Royster’s: STI. Percent: interest: in _ 
each. lease. to Entrada. had. not been. ‘approved... In ‘two decisions dated February 5,.1958, _ 


_ the partial. assignments were approved. and. the assigned leases given separate serial 


numbers, Utah: 08277--A: and 08278-—A,-: respectively. :  Thereafter,. in decisions dated Febru- 7 


ary: 27, 1958; the. aE asec ‘stated Bae he: “was. aes ‘the: pees for extension 


"589632601 ie sic : ee Be i aie aa ne ee le G 
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Utah 08277 and 08278 and the leases created by partial assignment of 
each of them, Utah 08277—A and 08278-A. | 

Meanwhile, at 10 a.m. on January 2, 1958, Pearson-Sibert Oil Com- 
pany of Texas filed an offer, Utah 027054, to lease all the lands in 
Utah 08277, and at the same time Barbara M. Smoot and Caldwell Je 
- Saunders sack filed an offer, Utah.027091 and Utah 027103, respec- 
tively, to lease all the land in Utah 08278. In decisions dated Febru- 

ary 17 and 20, 1958, the manager. ie a each of these offers on the 
ground ie ee | Eos | 

Lands applied for are not available for ieacine 6 since ie were within xiang” 
oil and gas lease. 08277 [or. 08278] at:the.time your [the] lease offer was filedl.. 

Upon. appeal by Pearson-Sibert, Smoot and Saunders, the Acting 
Director reversed the manager on the ground, that the applications for, 
extension were not timely filed? 

. The statute (30 U.S.C., 1958 ‘ed, ‘see, ¢, 226) ‘and. the regulation (43 
CFR, 1954. rev., .192. 120 (b) )5? governing: 5-year .extensions: of leases 
require that: an application for‘a 5-year extension ‘of a noncompeti- 
tive oil and. gas lease be filed ‘before the éxpiration date of ‘the lease. 
“If one 1s not filed within.the specified period, the. lease expires at the 
end of its primary term and the lands become subject to new oe 
of offers toilease... 43 CFR, 1954 -rev., 1958 Supp, 192. ab a) 

_ However, another regulation provides that— se 

Any document required by law, regulation or decision to. be filed within a 
stated period, the last day of which falls on a day the land’ office or the ‘Wash- 


ington Office is officially closed, shall: be, deemed. to be. timely: filed if it is | 
received in the. appropriate office on the next day. the office is. open. to the: public, | 


48 CFR, 1954 rev., 1958 Supp., 101. 20(c). 


On December 10, 1957, the President fed font es Cae No. | 
10744 which: sneed Federal employees from duty for. one-half day 
on December 31, 1957. As a result on that day, the last day: for fling 
an application | tor extension, the land office was. closed at.12 noon 
instead. of remaining open until 3.p.m., its normal. closing acca for 
receiving filings (43 CFR, 1954 rev., 1958 Supp; 101.20 (a) ).. a 

~The Director held that the regulation extends. the time for fling | 
documents only when the land office 1s closed the whole of,.the | 


bécause, of! the approwal of ‘the juste canents oud asked that sepsirhte applications 46% each 


of four: leases :be filed. It appears that the Sonne uous in ‘the: sas ‘desired by ae man- 


ager were. filed:on March 21, 1958: 7 
-2.In; his: decision, the Acting. .Divector listed: Jeases: Uta 08277; 08278 ‘ond 082784 . 

as’ the: leases adversely: aifeeted by ‘his decision. | Since’ Utah’ 027054: conflicted with | all 

applies to the latter lease as wellastothe others. © "7 
SNow 43 CFR, 1954 rev., 1958 Supp., 192.120(b). 


(ap fence: “) CHESTER-GORDONsET AB es gy cere BS : 


d anuary 12, 1960 


“The pppalnee on ne contrary, urge that it applies i in J any ¢ case i in : 
7 which the land office is.closed for. part of a day. 7 | 
~The regulation itself furnishes. no clear answer ‘to the Pree . 
: raised by the appeal. This is obviously. a. situation which. was not 
7 considered . when the regulation was drafted and it is of little use to | 
attempt to rationalize the regulation to fit the circumstances. _ 7 
It is more profitable to. examine the situation which led. to the regu- 7 
lation . in its present form and the | Department's | purpose in | 
x adopting it. a 
. After the amendment: of sention 17 of ‘the. Mineral ae ‘Aet | 
(Supra) to provide for. B-year extensions of noncompetitive oil and 
gas. leases, the Department held that the expiration date of an ‘oil. 
7 and. gas lease could not be extended by’ departmental action and that 
the time for filing an application for the exteision. of. an oil and gas — 
lease could. not be extended administratively beyond the expiration 
| date of the base lease even when the lease expired on & nonbusiness | 
day. John J. Farrelly et al., 62 I.D. 1 (1955). However, upon judi- | 
cial review of this decision, the United States District Court held that 
an application for the extension: of a noncompetitive lease may be 
timely filed’on- the first. business day following a Sunday or a legal 
holiday on which the primary term of the lease expires. Farrelly 
et al. v. McKay, C.A. No. 8037-55 (D. D.C. . decided October 11, 1955. 
Although an appeal was taken from. the district court’s seeen: it 


was not prosecuted by the United States and was dismissed. There- | 


after, the Department amended. its: regulation. (48. CFR, 1954. rev., 
1958 Supp., 101.20) so that its computation of the final day for filing : 
documents would be in accordance with the Farrelly decision, - 
While that decision and the regulation do not deal specifically with — 
the problem of'a half holiday, they both are based upon the proposi- 
tion ‘that the ‘Department, is not bound. by the. literal words of the 
- statute that an application for extension of an. oil and gas. Ba must. be 
7 filed prior to the expiration of the lease. 
“Tf it is within the Department’s authority, and inidead fit iti is. é bound, 
to‘accept'a filing « ‘on. the first; business day following a Sunday. or legal 
holiday on which a- lease, expires, it follows that it is within its author- 
ity to accept. the filing when the expiration date i is: a half holiday. I. 
-cannot.see that, a matter, of ‘such } consequence t toa Jegsee should depend , 


on" whether: he: had 89 days for- filing: as opposed to 8944. or 8914 or a 


8934. In othér words, so long as the land office is not available to ~ 
_ the applicant for the normal period on the expiration date of the lease, 
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the Secretary can, ¢ or “must, accept a as timely a, Sling made on n the next as 


| business day.* 3 
Since the Department i is s riot prohibited i in al cases ss by the daveues 


| oF the statute from accepting applications after the expiration date.of 


7 the leases, the appellants’ filings ought to be accepted as timely i in this © 
..ease unless the regulation. requires. a different result. As we ‘have : 
geen, the regulation i is ambiguous on ‘this point. In the absence of a 
“el clear requirement : in the regulation, an applicant is not to be deprived 

of astatutory preference right for failure to. comply. with it. Mt adison | 


Otley: Tne., et al., 62 .D. 478.(1955). 


Therefore, the applications for the extension of leases Utah 0827 7 | | 


| ‘and 08278 are to be considered as timely filed and: the leases were 


fee properly. extended. It follows. that: the offers Utah 087 054, 027 O91 
| and 027103 must be rejected. AS Pe ek 

Therefore, pursuant: to the authority delegated to. the Sete by 
the ‘Secretary of the Interior (sec, 210.2.2A (4) (a), Departmental 
Manual; 24 F.R. 1348), the decision of the pe Director ce. the 
Bureau of Land Management i 1S reversed. | | 

_Epwonp au ‘Frrrz, 
am, Solicitor. 


‘STANLEY GARTHOFNER — 
DUVALL BROTHERS — 


A-28052) gers Decided. Tanuary 12, 1960. 


Grazing Peiinits ‘and ‘Licenses: "Appeals —Grazing ‘Permits and Licenses: 
- Federal ‘Range Code—Rules of Practice; ; Appeals: Dismissal . 


,An appeal to the, Director of . the | ‘Bureau. of Land |} Management under the ' 
- Federal Range Gode for Grazing . Districts is properly. dismissed. where 
__the appeal. is not filed in: the ‘Office of the. Director within: 30 days after 
“service ‘of! the: hearing examinér’s decision on | the appellant. Higa’ 


- 4.-The. Department's iis: of practice had at one, time followed this view in computing 


time allowed for service’ of documents. te 
Tn computing ‘time for. service: of papers: under. the rules in’ thig part: ‘the first ‘day. shall 


- be excluded | and: the last: day included : Provided, That where the last. day is a Sunday, a a 


legal holiday, ‘or’ ‘half holiday” ‘such ‘time’ shall include ‘the next full business PGay no 48 eas 


CPR, 1949: ed;; 221. 90(b). ; vars a7 
. & Since no: applications for extension . were, » fled. prior, to. ‘the eapination ‘dite of the Sue 


standing leases,’ the ‘offers in. ‘eonflict : with ‘them were “properly | filed (i alcolm 0. Petrie, 


: 66: LD: 288° (1959) },-. ‘but - upon. :‘the « approval . of the applications for extension properly 


filed after: .the. expination:< date of ‘the base deer: ae betradaas:! offers. must pe ht unaes 


Md app ony ee STANLEY GARTHOFNER ET.AL. 5. re ow 
Glee, ms fee January 12, 1960 a ee 


Grazing Peraits’ and ‘Licenses: Appeals les of Practice: “Appeals: 
| _ Timely Filing: a a, oe 
“The provision: of. the general calen of ‘poaicties of ‘the Department, 43 CFR, 


1954 rev., 1958. Supp., 221, 92(b), permitting a waiver: of the late filing of as oy 


document required: to be filed within’ a certain time. provided’ the’ ‘document | 

ig! shown to have’ been: transmitted within. that: period ‘of: time and: received | | 

of within ‘10. days after the filing was required, does not apply to. appease to the 
Dir ector. arising under: the Federal. 1 Range | Code for, Grazing Districts.; ri eh | 


APPEAL FROIt THE. BUREAU oF LAND. MANAGEMENT 


"Shading. Garhétner. aad! Wie Brothers: have, posenes sf eo: ‘the . 
Secretary of the Interior from a decision of:the Acting, Director; Bue ” 
_reau of Land Management, dated: March: 10; 1959; ‘which: dismissed 


their appeals: to him from « decisions’ of a 1 hearing examiner r dated, De- oe 


| comer, 1958. 


2 En his idecaion the Acting, Dirseter: ated ‘that notice ‘of ‘the ee oe 

- examiner’s: decisions: was served upon: counsel for:both: appellants,on 

| December 12, 1958; that notices of intention: to appeal” tothe Director 
- were: timely : fileds In. accordance: with the. pertinent: provisions of the |. 
_ Federal Range Code: (43.CF R, 1954 revi; '1958 Supp-,161.10(f))j; that - 
* since no request ‘fora transcript of jthe: hearings wasfiled;the appeals 

were ‘required: to be filed: in: the: Office: of the: Director in: Washington, ae 

- D.C., within 30-days from the'date:of receipt-of: the: hearing examiner’s S 


decisions, but that briefs on.the appeals? werenot-filed in the office:of | 


- theDirector wntil January 14511959, and: were), therefore; not: timely ee 


' ; filed: : Consequently; the: ‘Acting Director dismissed the’: appeals, 


| Phe: appellants,.do. not. dispute any. of the . facts: related. ibowe. Me 
However they state that their briefs on appeal: were; deposited i inthe 


mails: in:Glasgow, -Montana,:on January:9,:1959, andi in. the ordiiiary 
course of: delivery: should have, been. received : in the: Washington, DC. 

post:: office: for: delivery. on; the! morning? of Ja anuary:, 17, 19595; that 
having: deposited: the: documents. in:.the mails’ with. ample. tinue: for 
regular: peeiuee to: the: Director: before, the Fens the, appellants 
| dure: nae (hat if the dsaneente an nots arrive: ahead. of the deadline 
the, dailute could only have -been caused: by.either the. failure “‘of the 
United States'Government,:the adverse party: herein, through its: Post 
. Office: Department. to: properly, deliver the mail,?<or. ies failure of. the 


Bureau. of Land’ Management, through. its authorized officer, tO: make ae 


1. Ttéppears: from: ang: xecort.. that. Duvall Brothers ris lax pagtie corporation; veousigting oe 
of. Ped; Duvall; Walter; Duvall:and ‘their: smother; Edna:-L:: Dural. ope gut tea 2? 
2A Single brief: Was een for: bothi appealss: S Boctnatrt. tis aaats: bs aie ay pee ere pig se 


MADALS 


orttrs 
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timely acceptance of the mail sent to its Washington office. The 
appellants contend that in ‘either of such events the fault is that of 
the United States Government and not of the appellants, and it con- 
stitutes no ground for the rej jection of the appeal. oe 

-In addition to the above contentions the appellants allege that their 7 
appeal j is. governed by the provisions of the rules of practice, 43. CFR — 
1954 rev.,°1958 Supp:, Part: 221, :and that: under section: 221. pee the 


- late fling of their appeal should be waived. 


The appellants’ contentions are without merit, | | 

The pertinent provision of the Federal Range Code is as follows: 

“(g). Appeals to Director. An appeal fr om any decision of the examiner shall 
be filed in: the office of the Director, Bureau of Land: Management, ‘Washington 
(25, D.C., ‘together with: any. brief in support thereof, within thirty days after 
date of receipt. of the transcript. of testimony, or, if the transcript, is not re- 
quested, within thirty days after receipt of the examiner’ s decision. A copy of 
_ the. appeal and of any brief must be served on each party, including the State 
supervisor either ‘personally - ‘or by ‘registered: mail. * *°* ‘The appeal in other 
respects shall: be made in accordance: with rules:of »practice. (Part .221 ‘of -this 
chapter). (48.CFR,,. 1954. rev.;: 1958: Supp., 161. 10:5 emphasis: supplied.).. 

Thus; the Federal: Range’ ‘Code clearly: requires that an’ appeal be | 
fléd in the’ officeof the Director, in. Washington, D.C.,: within 30 
days after: receipt: of the: transcript, or within 30 days: after receipt. 
of the examiner’s decision where, ‘as in: this case, the transcript is not 
' -péquested.: “It. Is! ‘fundamental: that: a: decument ‘is not: “filed” until 
such time ‘ds it is received in the:office where the: filing is required: and 
that: deposit i in: the mails does notamount to “filing.” |: P: Saunders; 
59 LD. 41°(1945) 3 Wellés' Hc orris, A-26783 (November. 10, 1953); 
John J. Farrelly et -al., 62 1. D. i a mas A. ea 
A-27162 (September 12, 1955). 
_ When an. appellant’ deposits | a eee in or angie! he ide 
constitutes the. postal ‘service as his. agent for the delivery of: the 


. document. The appellants have cited no authority, nor is any known 


to exist, which states that the postal service is the agent of the govern- 
~ ment fon the receipt of documents addressed to a specific agency of 
that government. See H.P. Saunders, Ir; pune, Vv wens f. ce 

| A-27670 (September 25, 1958).2 

On the contrary, the Federal Benge Gods prone that. the hee 
must’ be filed “in: the office.of the Director, Bureau of Land Manage- 

ment, Washington: 25, D.C.” » Deposit of the appeal documents in 
the mail in — Montana, is not filing them i in ene D. C. 


* cifiee i not of aaont: of the ‘Gincstor: of the Ber of Tend. Matiagenient : for: ie, purpose 
of recelying an appeal document required to'be filled in the Director's office. ie _ 


4h... + STANLEY GARTHOFNER ET AL, 0002. 7 
a —— Sanwary 12, 1960 oe 


The Department's rules of practice, 43 CF R, 1954 rev. +. 1958 Supp. 
Part 221, which are applicable to other than grazing cases, ‘Provide: 
(b). ‘Whenever a document. is required under this part to be’ filed within a 
certain time and it. is, not received in the proper, office, as provided | in paragraph 
(a) of this ‘section, during that time, the delay in filing ‘will be waived if the 
document ‘is filed: not later than 10 days after it was required: t6 be filed and: ‘it 
is determined that.the document. was: transmitted’ or probably. transmitted’: to 
_ .the office in which the filing is required before. the end of. the period in which it 
was required. to be filed. = * * (43° CFR, 1954 rey., 1958 Supp.,: 221. 92. a . 
Since. the appeal was deposited: j in the mails on J anuary: 9, 1959, and 
Toceirad on January 13, 1959,*.it. was filed within the 10-day grace 
period. and if. the provisions of 48 CFR 221.92(b). are applicable to 
_ this appeal the late filing with the Director would be. waived. -How- 
ever, this provision does not apply in this case. | 3 
. The appellants.contend that 43, CFR 221.92(b), whigh: was added to. 
the rules .of-practice by :an.amendment dated March.18, 1958 (23 F.R. 
1930), “specifically . modified” the provisions. of ‘the Federal Range 
Code, 43 CFR. 161, 10. Just. where the: specific ; modification occurs 1s — 
not. stated, nor.can; any. statement. of an. intention t0.:80. modify: the 
range. code, be. found. To.the contrary, the provision specifically. states — 
that whenever, Bi. document..i is ‘required. to-be. filed “under: this: part,” — 
that is, the rules of practice, Part. 221,.the-late filing may.he waived. 
No reference is made to indicate any intention to modify . the Federal 
Range Code, comprising Part..161, which was last amended effective 3 
as of January 22,1956... -- 
The last. eontonte of 161. 10(¢) states that the. peal ‘in. cilioe: ‘re- oo 
spects”, shall be made in accordance with Part 221 of the Department’s ite 
rules of. practice. . Part 221, as amended, establishes a different proce- 
dure for perfecting an appeal to the ne ors ‘Under this procedure 
the appellant. is: required: toxfile, within 30 days after receiving the 


-: deeision- appealed:from, a notice of appeal with the officer from: whose 


decision the appeal is taken (43 CFR, 1954 rev., 1958 Supp., 221.2). 
Later, within 30 days after filing the notice of appeal, a statement: of 
the reasons for the appeal must: be filed with the Director unless such 
statement is filed with the notice of appeal (48 CFR, 1954 rev., 1958 
Supp., 221.3). The range code first requires an appellant to file a 


_ | # he record shows that the appeal was received in the Sécretary’s Mail Center on 
January 13, 1959. The. Department has held ‘that: since the Secretary’s Mail Center acts: 
- as agent for all bureaus of the Department, except the Geological Survey, for the receipt. 
of ‘all’: ‘registered documents, a registered document delivered to the Mail Center is deemed — 
to, be: filed’ ‘tn‘the Office to which it.is addressed on the date delivery is made to the Mail 
Center. - Durican. Miller A~27466 (September 24,1957)... Therefore, the appellants’ appeal 

must be considered to have been filed on January 13, 1959, rather than on January 14 
” when it was lad received in the Director’s office. . 
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7 notice of intention to. appeal within, 10 1 days after receipt of the exam- 


a iner’s decision. (43. CFR, 1954 rey., 1958. Supp. 5, 161.10 () le Then, 
within 30 days after receipt of the decision or receipt of the transcript, 


he must file an, appeal i in the office of the Director.. Thus’ two docu- 
~ ments.must be filed to. perfect, any. appeal to.the Director under the 
range:.code. whereas. only one:is: required to: perfect al: appeal. to. the 
Director under Part. 221° (that:isy if the notice of ‘appeal ‘contains a 
statement of reasons for the appeal). “The time periods required for 
filing are not the same and they run from different points of time. In- 
asmuch as the procedure under 161.10( g): is. quite different’ from that. 
followed 1 In appeals under Part 221, an intention to modify this: pro- 
cedure’ in grazing cases s would havel been clearly’ minifested lan a, ‘state 
- ment to that effect. - TAP RSS : 
_ Finally, in a recent f dbeision,; F William Ss. x oung et he: 66 L D: 118 


we (1959), which ‘involved ‘the late filing of ‘a notice’ of Fnitention tO: ap 


peal to the’ Director : under 43 CFR 161. 10(f);. although the: facts i in- 


: - dicate that’ the notice’ was filed within the ‘10- day. grace’ ‘petiod pro- - 
- vided by 43 CFR; ‘1954 rev., 1958 Supp. 5 221.92(b); ‘the Department’s 2: 


ao decision: was ‘that the tiotite of intention | was: filed late’ and: No’ ‘disctis+ | - F 


sion was made of the possibility that the 10- day grace ‘period’ applied. = 


| a Thus, impliedly; the’ Department’ considered’ the question arid’ rej jected at 


- the’ idea that the grace period was applicable ae cases secures) under the 6 | 


5: 7 Federal ‘Range Code. 


The sentence that: the: sippiliante rely on, that ae sthier ‘espeol” a . : 
s. ae shall be made in accordance with Part’ 991 appears: only in 


161.108). Tt docs not appear in thé preceding ‘paragraph, 161,10(£), 


governing ‘noti¢es of intention: to appeal. ‘There ‘would thetefore ‘be 
no basis” ‘for: ‘holding: that. the 10-day grace ‘period | ‘provision’ Sh 
Z ‘gon. 99 (b) applies to’ 161 10(£): ‘To hold that it appliés to 161.10 (g o) 
‘would create the strange and illogical result: that’ an appellant cannot 
‘benefit from the grace period j provision’ in filing ‘his notice Ge ifitention 
to appeal’ but can ‘benefit from ‘it in filing the ‘appeal’ itself, ae aes 

“Tt thus appears: ‘that the appellants? appeal was, ‘filed lates that’ there 
was no error in” ‘the “Acting” Dir ector” s  decisic on, and ' ‘that the dippeal 
was, properly. dismissed. uu 

' THereforé, ‘pursuant to’ ‘¢he’ auitharity” Aclapited to thé’ ‘gbtloiton by 

the,,Secretary.,.of, the Interior. .(sec. ,.210.2,24 (4), (a),;., Departmental 
- Mamnuial ; 94 FR 1848); ‘the: decision of the: “Acting: nee ‘Bureati 
: of. Land. Management, is, 5. affemed., os ee ee ae . 
Lia a: Man aE ee one » Bpmonp. cm eee as « 
JUTE Ht ae ati ewer. ee a ere Ree tne Diep, Solio 


be . aes aeomes se we 4° 
sass tity ; ap ae tah ee as : ; 
‘ees sey Waahe ged wy aTifsssh Mia Serhts 
; vas a ee eee 
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CLAIMS OF ‘RALPH E.. STANDIEY AND. OSCAR, LINDEN 


: TA-11 ers — - Deoided Jou anuary Uy 1960 


Inigation ‘Claims:  Deanegid-Preitiod ‘before’ the: Department: Generally , 


Where claimants are not represented by counsel, ‘every opportunity should be | 
afforded them. 0 Ane cna pesos vow ian weed deem pice ae | 


_ APPEAL. FROM ADMINISTRATIVE DETERMINATION: 


Ralph E: Standley and’ Oscar Linden; both of Courtland, Kansas 
have appealed. from an adverse administrative determination (T-D- 
138 (Ir. D5 dated. June 30, 1959, ‘and madé by the Regional Solicitor, 
Denver Region, | Tn this determination the claims of the “Sppellants” a 
ae for damage to’ their ‘property were “denied. ° cake a 
The’ Regional Solicitor found that the claims, were ‘not: ‘eopuizablte aa. 
= ‘ander the’ Public Works Appropriation’ ‘Act,’ 1959 (72 Stat. 1572, | 

a 1577) 2 because the damage sought was. not based’ on a factual finding © 
that the: damage ponies of “was ‘the: direct, result of s some non- | 





{2° nets 


-— covery anise that ‘statute.’ ee : 
In the appeal letter of July on, ‘1959, aerere athled that ‘ali the fs 


facts had. ‘not been presented or ‘at least not forwarded” and that 


there ‘were available six reliable witnesses. On July 29, 1959, the 
office of the. Regional Solicitor advised one of the appellants (Ralph . 
E; Standley). to-write another: etter, or-furnish-an affidavit; setting — 
-. forth the:facts: which :-were: not, before: the: Regional Solicitor: when . 
he made his determination.” An: a letter. of August. 29, 1959, Mr. 
Standley said that he could furnish witnesses ‘who * will swear ee : 
‘oath ‘to’ this ‘laiin,”and’ ‘réquested a ‘response’ ‘to ‘his letter’ if"addi- 
tional information were needed; The record’ “fails to: disclose an 


+4 A cae of this letter; “consequently, it must: be assumed pat ae ae 


. ” Especially yes claimants are not eoneeeetad: by counsel, ‘every : 
opportunity should be afforded’ them to make whatever : ‘presentation, 


a “2 although’ “two. elains” in, “Hike amounts,’ ‘were submitted, it is obvious, that they are 
identical claims. are 


vs 


oe '8'Northern. Pde.. oie 00.,, F560 dr) (May 10, 1954), ‘and ‘ddmintstrative determina 
tions cited. therein. ae neon ee 


SBE se att att Re a eee aia! Pai gedre cpt Geeed Prose tal, Gab ts 
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- they may deem appropriate.* It is believed that because of the ap- 
parent failure to respond to the letter of August 29, 1959, Mr. Stand- 
ley concluded that no additional information would be considered by 
the Regional Solicitor and, therefore, submitted none to him. | 

_ Accordingly, I conclude that, in. the circumstances, the appellants 
should be advised by. the Regional Solicitor that they may submit to 
him any evidence which they deem necessary for a. proper determina- 
tion of their claims. They should be informed-that such proof may be 
submitted within 30 days of the date of receipt. of the Heeieny Solici- ; 
tor’ Ss communication. | | 

Hence, the original coat ‘is. aed ‘and: the ‘Regional : 
Solicitor should make a supplemental | determination on. the basis of 
any additional information which, may be submitted to. him by. the 
appellants... . Tf the appellants should be dissatisfied with such deter- 
mination they may file a further apperl, to the Solicitor within & 30 days 
of the date of its receipt... a re eS er ee 

eae ‘Concruston 


Pnerefores- ‘the matter is remanded to the Regional Solicitor who 
Is directed to proceed. as outlined above. _ : 4 | 
: Epmunp T. Faz, 
Deputy Solicitor. 


wranvs OF TITLE TO LANDS RESERVED FOR SCHOOL AND AGENCY 
~ PURPOSES ON THE FORMER KIOWA, COMANCHE, AND: APACHE 
INDIAN RESERVATION, WESTERN OKLAHOMA = 


Indian. Lands: Ceded Lands—Withdrawals and Reservations Bites of— 
Statutory Construction: Generally — a 


-.* statute. which purports to ratify a ‘cession “agreement by: which Indian 
tribes “* * * hereby cede, convey, transfer, relinquish and surrender for- 
ever without any . reservation, express — or implied, * oe aN operates to ex- 


4My approach. in this pcan parallels that taken by. Mr. Thomas G. Meeker, General 
Counsel of the SEC, in an article on Legal Assistance Available to the General Practi- 
tioner, which. appeared in 8 Prac. Law. 42-49 (1957 ), Where he said, in part, at p. 43: 
“The statutes and rules administered by the. Commission * * * may, at times, -be a little 
difficult. to gtasp.for. the general practitioner who is not versed in the field of securities 
Tegulation. Indeed, there. are times ‘when even. the specialists and the SHC lawyers 
. struggle with interpretative problems presented in particular cases. Whether the prob- 

lem be simple or difficult, however, the Commission’s staff is always available to assist 
in its solution—not because. of any legal requirement to do so, but ag a matter of sound 
cdmintatrative policy.” | Gimphasis puppliel) » 4 


40} cf 057) EAS STATUS: OF: TITLE'TO LANDS, ETO. res 1D 
So ~~ January 15, 1960 | . _ : 


| fineaien: completely the Indian title to the lands fhapolved and a eabeghent 
reservation of a ‘portion of those’ lands by the Secretary of the Interior for 3 
“school and agency purposes for the: ‘benefit of the igians does. not revest | 
| title in the tribes. ; ee nade roan 


‘Indian Reorganization Act—Withdrawals and ‘Reservations: Sosyorsns 
ea and Restoration. | | | <3 | se 


ae lands to tribal ownership extends to former tribal lands of an Indian | 
Aa reservation ‘where, by legislation énacted subsequent to the extinguishment | 
~~ of Indian title;a tribal ‘interest. has been created: in the, Proceeds. derived 
from the sale or such lands. | re 


98510 o _ 4 4 , > Tanouary 2 1b, 1960 0 
TO THE COMMISSIONER, oF INDIAN AFFAIRS, ae | 


Yee ioe ‘requested. an. opinion on. ‘the ‘title: status os hee ond. 
agency lands located within. the former Kiowa, Comanche, and. Apache 

Indian Reservation in’ Western. Oklahoma... .'The lands. in. question | 
are listed in a schedule upon which the Secretary of the Interior 'en- 
dorsed his approval June 20, 1901. - This schedule appears in. Volume 
4, p. 2, Schedule of Adouments: Kiowa, Comanche &. Apache, Okla- 
— homa, of the land records of. the Indian Bureau. The schedule shows. 
that the lands were set aside to meet the administrative. needs of the : 
Department. for agency, school, cemetery and like. purposes. We 


understand that the need for certain of the school and agency: sites 
no longer exists and the Bureau of Indian Affairs now wishes to dis-: 


pose of them. In our analysis of this matter, the administrative sites - 

set aside for school, school-farm, cemetery, agency and other similar 

uses are ehtaworically referred to as school and agency lands. — 
- For the reasons set forth below, we conclude: 


I. The United States is vested with.a fee simple: title - the: school i. os 


and agency lands under consideration ny virtue of. section 6, act oe 
June 6, 1900, 31 Stat. 672, 676. a | 
. el Gy The: sale of the school and? agency nee no longer needed : 

for administrative purposes is governed solely by the provisions of 


— section 17, act of June 30, 1918, 38 Stat. 77, 92, ue sales. nay be made oe 


only i in the manner prescribed. therein. | 

(b) This act did not divest the United States of 3 its = simple title 
to these lands but merely provided that the Indians recelve ae benefits 
of any proceeds in excess of $1.25 an acre: 

III. The title status of the school and agency. init was naae judi: / 
cially determined for the purpose of deciding the claim filed before the. | 


Indian Claims Commission i mn. Kr t0wd, 0 omanche, and A pache Tribesv. 


_ sec. 463. 
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oy nited States, Docket No. 39, haditional compensation was senna, 
‘the tribes. for the. lands acquired. by. the United States under the act of » 
J une 6, 1900;. but no further payment for the school and. agency lands - 
was considered because the petition filed on behalf of the tribe before 
the Indian Claims. Commission did not request compensstion for those ~ 
lands. an 

TV. Title to the hal An agency ands that are no s loneer iigsded: 
on the.purpose for which they were reserved may ‘be restored to tribal 
eae rie in accordance. with the provisions of section 3 of the Indian 
_ Reorganization. Act of June e 18, 1934, 48. Stat. 984, 25. U. S. ee , 1958 ed., 


: 4 | 


“The United: 1 States, en to ection 6, act, of Ju une. “6, 1900, in 
‘terms of cession, acquired title to the lands upon which the Schell and 
agency sites were established’ from the Kiowa, Comanche, and Apache 
_ Tribes. - Article’ Tof section 6 provides that: the tribes: es ** hereby — 
cede, convey, transfer, relinquish’ ahd: ee forever . ea vale, 
out; any reservation, expressed: or implied * ae | ae a as 

“Yo determine the title statis of these ane lands: involves thé. ques- 
tion -of ‘whether the: extinguishment. ‘of Indian title was total.and — 
absolute’ or whether an’ “equitable: ‘interest: was) retained: bythe tribes. 
Th other ‘cases involving’ the éxtinguishment: of Indian title-the courts 
have observed’ that the question whether'the United States acquired: an. 
absoltite fee title or became ‘a: trustee for the’ Indians as:a: consequence 
of the tribe's ‘retained interest: in‘ the lands must. depend ‘in ‘each case 
upon: ‘the’ @xpress. provisions: ‘contained 7 in ‘the instruments evidencing 
the terms ofthe cession or transfer: JZi innesota ¥. Hitehcock, 185°U:S:. 
8B (1902); Mille Lae Band of. Chippewa Trdians ve Tridtad: ‘States, 
229 U.S. 498 (1918) ; Ash: Sheep Co. vs United: States,. 252 US. 159. 
7 1920) ; Gila River Pima-M aricopa Indian Jom. v. United: oe 
140°. Supp. 76 (Ctl. 1956); and see'42 C.J:S. 710, see:-37, : 

The Supreme Court had occasion to consider the aet of June’ 6, ; 
1900, in’ thé ‘case of Zone: Wolf v:. Hitchcock, 187. U.S. 553 (1903). 
_ Tt was there: decided that’ the United: States had technically. acquired — 
- title from’ the Kiowa, Comanche, ‘and. Apache. Tribes by the legisla~ 
tion itself because’ that. legislation, although purporting: to ratifyiia 
cession’: ‘agreement, had’ substantially: ‘chatig ed the agreement which — 
| had: been ‘negotiated’ by! the‘ so-called: Jerome‘ Commission: (25: Stati 
980, 1005), and tribal representatives. in: October’ #892: (see: United 
> States’ We Kiowa, Comanche, and: Apache Tribes, 163 F. Supp. 603, -. 
607: (1958): for: ‘description of those changes), and for. the: further _ 
“reason: that the’ Pere of Article, Mic of the: Medicine ee ? 


“MOR ae) STATUS: OF “TITLE: TO: LANDS; “ETC. rane. B : 
tan Bene ae as January 15, 1960 | a re 


A ateay o of ‘b6?. (AB. Stat. 581, B86). were ao ‘tiet “The 5s et ih : 


_ that, the. plenary. power. of. Congress, over the Indian tribes and’ ‘tribal a 
property could not be limited by treaties or ‘subsequent: —— 50 a 
 as.to prevent repeal or amendment-by a later statute... | 


The principle. is now well. established. that. Indian. ‘tribes. ate. Te- ye 
7 garded as dependent: nations, and that treaties and. agreements: -with De ae 
. them. have been looked upon nor as ‘contracts: but as ‘public laws which to 

e could. be changed at, the. will of the United States. Choate. ve Trapp, = 

: 994. UU, S. 665, 671. (1912) ; United States y. Seminole Nation, 299: Vea. © 
— ALT, 428 (1937 ye ‘Thus, in. the act of Ju une 6, ‘1900, the United States Fe 
acquired these lands upon its. own. terms and conditions without the es OR 


— consent. of. the. Indians. 


In Lone Wolf v. Hitohoook, ‘supra, the act of cm une 6, 1900, a ie | 
held to. be constitutional and. ne. was observed. that. the statute dealt moa 
with the disposition of tribal pr operty and purported to give an ‘ade- ae 
quate consideration for the surplus lands not allotted the Indians or _ 


reserved: for their benefit. The nature of the relationship. existing | 


between the Indians. and the Government was described by. the Court 7 a 


asa ouardian- -ward relationship, but in the absence of some language’ 
in the act. of J une, 6, 1900, spelling out that relationship. such appella-. 
tion would. appear to mean. only that the relationship between the. 


Indians and the Government is similar to or resembles such a legal _ 
' relationship. — See Gila River Pima-M artcopa. indian Com. v. United | 
- States, supra; The Siouw Lribe of f Tndians: Vv. United States, 146° FB. 2 2. 


Supp. 299 (Ct. Cl. 1956). | | _ 
_ By- the terms of: the act of J une: 6, 1960, ‘the United’ ‘States. ‘cove 


- nanted to pay to the tribes the sum: of. $2, 000 ,000. as. the cash. consid- : | are 


- eration for the cession of territory and velinquishment' of Indian’. 
“title and such payment. was not contingent upon. the sale of the ceded’ 


lands. (Article VI). A provision, for an allotment in severalty to” a 


2s each: individual: tribal: member. (Article. II),. and. a provision to: select. 
and set’ aside 480,000 acres‘of ‘grazing land ‘to be: used.in:common by. _ 


; the tribes (Article ITT), ‘and ‘the’ aforementioned’ cash: consideration; a 
represented. the entire consideration to. ‘be “paid. ‘to the Thdian Eibes" ao 
under the act. See. Oklahoma. v. Texas, 258. U.S. 574, 592° (1921). oe 

No specific: provision in-the act. required that. these. School and agency. 
- lands ‘be set aside forthe benefit’ of ‘the: Indians whereas, in-contrast: 

thereto, ate was’ expressly provided ‘that: the: 480,000 acres of grazing’ _ _ 
and be set aside for tribal use. (Article II). The act contains =~ 


no ‘special ‘procedure’ for’ setting’ apart. of larids to be:used for ‘Indian _ 
— school ‘and’: agency ptirposes, “and the. only reference to such: lands is 
a provision. to. the. effect, that. school and. agency: lands would be fa 
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| unavailable for auiGeaene: ( Areels. TD. The coded lands of the 
Kiowa, Comanche, and “Apache Reservation were to be opened to — 
entry” under the. homestead and townsite laws of the United States 
(Article Xi). a2 2 
The ceded lands were ‘Opened by, Presidential Proclamation [No. 6} 
of. July” 4, 1901 (32. Stat. 1975, 1977, Part II), save and except for 
certain. lands including the lands set. aside for grazing purposes, the 
alotted lands and the school and agency funds. In three goer . 


: 9096; “Mar. 29, 1904, 33 Stat. 9340) portions ot ae school: na apancy” | 


lands reserved, from entry under the Presidential Proclamation of 
J uly 4, 1901, were restored to ‘the public domain because they were 
no Toncee required for administrative use. These three latter actions . 
definitely show that the ceded lands reserved for school‘ and agency 
purposes were considered to be Government-owned lands of the public | 
domain under the terms of the act of June 6, 1900, and that by appro- _ 
“priate Presidential Proclamation they could be oo to the public: | 
domain for disposition under the appropriate public land laws. 7 
_As stated in United States v. Myers, 206 Fed: 387, 891 (1913), hold- 
ing that the Rainy Mountain Boarding School @ school site listed 
in the schedule of lands set. aside for administrative purposes and 
approved by the Secretary of the Interior on. q une 20, ae was not - 


Indian country : 

Was there any ‘reservation, express or implied, incidental to the cession and 
relinquishment by these Indians by which their title to the lands in. question. was 
extinguished, that this or any ‘other land conveyed should be devoted. to: these : 
7 purposes? We can find none. The treaty of October 31, 1892, confirmed by act 
of Congress of June 6, 1900, specified’ explicitly the conditions and considerations 

‘subject to which the conveyance and cession. was made. They are. the allotment: 
of land in severalty, the setting: apart: of 480, 000 acres as grazing: land, and the 7 
payment of $2,000, 000 in the manner provided. _ For ‘these. considerations the 
~ Indians “ceded, conveyed, trausferred, relinquished and. surrendered forever and 


ioe absolutely, without any reservation’ whatever, expTess or implied, all their claim, 


title and interest of every kind and character.” 


It would be’ impossible to select 
‘words operating more completely to. extinguish every vestige of Indian title, and 
releasing the. government. more absolutely from every obligation, ‘moral as: well 
as legal... In Article 6 this. purpose is made still more apparent. It is there said: 
“as a further and only additional consideration for the cession of territory and 
_ relinguishment of title, claim, ‘and interest. in and to the lands as aforesaid, 19 the 
‘United States agrees to pay the $2,000,000 nor do we find throughout. the. body 
of the act any: provisions. which: eens: ‘to Ee oe posure and. emphatic : 


declarations. . 3 , 
- Mote: recently, in. . Tooisgah % V. Dndied Shae. 186 F. 2d 93, 99, , 104 | 
(1950), it was again-observed that the act of J une 6, 1900, operated to 
extinguish the. Indian tribal title. . : ek, Gated ae s 


“ae January 15, 1960 | 


| aes thee case On the Pawnee Indian Tribe of Oklahoma. v. ‘United 


| States, 109 F. Supp. 860, 906, 910 (Ct. Cl. 1953), it was contended — | 


by the Pawnee Tribe that lands reserved for school and agency. pur-— 
poses remained tribal property not subject to allotment and not ceded 
to the United States. Language contained in the provisions. under 
which the United: States acquired title from the Pawnee Tribe, the 
| act of March 8, 1893, 27 Stat. 612, 644, 1 Kapp. 496, is much the same . 


as the language appearing in he act of June 6, 1900. The Court of — | 


Claims in the Pawnee case noted, by way of comparison, that in an. 
agreement. with the .Nez Perce Indians and the United States (28 | 
‘Stat. 327), it was especially provided that all of the unallotted lands 
pass to the United States save. certain portions excepted from the ces- 
sion and reserved for the common use of the tribe and that it was 
further provided i in that agreement, that any of the ceded lands occu- 
pied and used under proper authority for religious or educational 
work among the members of the tribe might be patented to the: re- 
ligious organization: for $3 an acre. The Court remarked that— 
The absence of any such provision in the Pawnee agreement tends to indicate 
‘that all unallotted. lands not previously set apart for tribal.use passed to the 
United States under the 1892 agreement and that the subsequent setting apart . 
of the 755-acre tract was the setting apart of lands belonging to the United 
States so that it was not open to settlement but was reserved for a) use of the 
tribe. (imphasis added.) | | : 

Although the tract is referred to as “being reserved for the use of the 
tribe” the Court definitely decided that the land was Government- 
owned. and obviously did not intend the aforequoted. phrase t to mean 
that a tribal interest existed in the title to the tract. _ 

At times some difficulties in interpretation may be encountered be- 
cause administrative sites have been variously referred to as reserves 
for the benefit of Indians, or, a8 in the Pawnee case, reserves for the 
use of Indian tribes. The reference is apparently made because the 
property was reserved from allotment, settlement, and sale to be used 
by: the Government while performing Federal services for Indians, 
which use is one devoted largely to the benefit of the Indians. In 
this regard, tracts used for a particular purpose of Indian welfare 
have been set apart on tribal as well as Government-owned lands. It 
is quite clear, however, that the. mode of use or the purpose thereof 
does not affect the title status of the lands. In the case of Pawnee 
Indian Tribe of Oklahoma v. United States, supra, the Court of 
Claims held that the title to the tract set aside for school and. agency 
purposes had been. ceded to the United States by the Pawnee Tribe, 


and that the subsequent reservation or setting apart of the lands for 
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seal and agency purposes merely. withdraws such lands from, settle- 


7 ment and sale and does notr evest, title j in the tribe. 


| This comparatively, recent decision i isan important ‘aid j in clarity | 

| title questions concerning | ceded. Indian Tands, since earlier Views On | 
the subje ect of the title status of school and | ‘agency reserves ‘on ceded — 
-Jands were. doubtlessly. influenced by’ an earlier decision in ‘the Court 
3 of Claims, 56 Ct.Cl. ae (1920), ‘which observed that the 7 5B- acre tract 
was ‘tribally owned. (See. Solicitor’s memorandum of Je anuary BO, 
195 8, to the Secretary : of the Thterior « on. mn. the abject of the status of 
| An interpt etation of the provibions of ‘the act of June 26, 1900, apply: : 
ing the logic. used by the Court in the Pawnee case, reveals that none 


of the. Kiowa, ‘Comanche, and Apache ‘Reservation lands: affected by — 


Article. I were excepted from the cession, and’ that any lands occupied 
by a religious society or other organization for religious and educa~ - 
7 tional. work among the Indians might be patented to the organization 
so long agit, is occupied and. used for such purposes - (Article TIT). 
| Special provision was made to allot each individual member of the 
tribe 160 acres out of the lands ceded and conveyed. (Article IT), and 
_to select-and set’ aside from the ceded land for the use in common‘of 


: said Indian tribes four hundred eighty thousand acres. of grazing: 
eee land (Article JIT). ‘The school and. agency lands were not to be set 


aside in accordance with any provision of the act. »Therefore,. -under — 
- the principle advanced by the Court of Claims in the Pawnee case, it 
follows. that an unrestricted title. to.the.unallotted-land not, set-aside 


ae tor: the common use of the tribes passed to the United States, and: the. 


establishment of school and agency sites-on those lands operated ai aS. Be. 
setting apart. of land belonging. to the United. States. , 

. It.seems clear from, the judicial decisions hereinbefore discussed Lal 
from the express provisions of section 6 of the act of June, 6,,1900; 


- that the Indian title was completely extinguished and that the Kiowa, 


Comanche, and ‘Apache: Tribes. did not: ‘retain, an equitable. Interest, in . 
the title: to the school and: agency lands, | Fur ther, the settimg: aside of 
lands for. school. and . agency purposes did not. affect the. title, to the. 
property. We therefore conclude that by. virtue, of the. provisions of. . 
section, 6, of the. act of J une 6, 1900,. the title: acquired. by the, United: 
‘States: to the. school and agency. Innds is: unqualified, unconditional, 
and not in trust. ee ae pe een : pie Saati: 4S, er teteee Tas Oh Baie F, 

7 “Legislation éiffeoting’ all of ‘the. ‘ dvétnthdnt owhell: school ‘and 
| agency § Sites was > enacted when, n, by section 1 i of the act of Ju une 2 80, 1918, : 





. The enactment reads as. follows: * ee 


| apne the. Secretary. of the. Interior, in his: discretion, is: authorized to sell. upor . cs au — 
< such terms and under. such rules and regulations as he may. prescribe the unused, pear 

~ unallotted, “unreserved, and. such portions of the ‘school and-agency lands: that 
are no ‘longer ‘heeded. ‘for administrative ‘purposes, ‘in: the Kiowa, “Comanche, - Tee, ee 
Apache, ‘and! ‘Wichita, ‘Tribes of” Tndians: ii’ Oklahoma;. the proceeds. therefrom, > = 
“less $1.25 ..per:. acre; to. be: deposited : tothe credit.of said Indians in -the:United - bes 
- States Treasury, to draw until: ‘further. _provided: by. Congress: four. per, centum ae 
“-interest,. and to ‘be. known. as the; Kiowa ASEH poco! Fond, to be. age only. a 
_ for maintenance of said. hospital :: eS oe by eee 


: _ The, record. of the Senate hearings ¢ on ae Jegisladions J (fioacinge. 8 : 
; on: HLR. joi, the Indian -Appropriation, Bill for 1914, Pt. A, + Pe 246, es : 3 


ADF Va). poets “STATUS: ‘OF TITLE: TO: ‘LANDS,: BIC. rhiztonds 0 
phe . oP ~ ce - | Tamuarg 2 15, 1960, ie ore eo 


i those sri ef : - s Bo : 


Q L 25 1 per cre, the excess was s to be ‘duceiind 3 in. the ‘United: States Hs = 
ety to the credit. of the Kiowa: Agency as ar % Fund. 


; 1913) ‘contains. an. Teor, “Department, report at. page ‘O51, ca oe a 
January 30, 1912, stating. that. these school and agency. jaads: were, 3) 8 
the property, of. the. United. States. and: had comprised approximately © ee 
_ 10,318 acres; ‘but. 858.7 acres had, already been. disposed. of or‘proviz: ° 3200! 
sion for. sale. made under the, authority, of various acts of Congress Ce 


- hed oe a aa sum, . approximating ‘SL 25. per. ACTe, aS oe ome 
sideration for: ceding. title to these. lands and consequently the policy - ae 
of the: Department. of the Interior was to provide thatthe original 9 ~ - 
~ owner be benefited when the: land, was sold. . The record shows that 
: this legislation. was not. intended by. the, Congress. to. have. the, effect. Viele 
ofa treaty. ‘stipulation. or compact, with: the tribes, but was, in: thee, ee 
- nature*of a. gratuity... It would seem-that. Congress i in enacting me sg 

| legislation recognized | that the United ‘States ‘was: ‘hot in’ a. ‘position © - eye 
_ to profit-at the expense of the Indians.’ We coriclude, therefore; that. @ ae 
the statute did. not’ ‘alter the. title status of the. school and agency. lands ee 
but. -maerely: bestowed, : a gratuity. ¢ on the Indians if these lands. ee ee 
sold. for more tham $1, DBs AM ACKOs 2 ae ee ee e ee 

Section 17:of the act.of June 30, ‘1913, ae oe heal esnded or re- ee: 
‘pealed by, subsequent legislation. and consequently i is still in. effect: with 2 8. 
--Tespect: to. sale of the school : and: ‘agency lands no. longer. needed for. 
: administrative ‘purposes. - ‘Thus, Conn * would have to enact: ai fetes: oes 
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in any manner shee than that provided for i in er) ast An eaant 
‘of such legislation is found in the act of July 1, 1946, 60 Stat. 348 
356, which provided for the.sale of 320 acres ee to the needs o 
the Ft. Sill Indian School, with the net proceeds of sale being de 
posited to the cage of the tribes. 3 


Wt 


“On July. 18, 1957, the Indian Claims:Commission rendered its deci! 
sion on the claim presented 3 in Kiowa, Comanche and Apache Tribes 
of Indians v. United States (Docket No. 82). The decision was made 
upon a rehearing of its final order entered March 12, 1957 (5 Ind. 
mele Comm. 96). The tribes sued to obtain additional compensation j 
- for the lands which had been ceded to the United States in the act 
of June 6, 1900. The Commission held that the Indians were entitled 
to recover the difference between the value of the land acquired on 
June 6, 1900, and the purchase price paid thereof on that date. Tt was 
found that: the lands ‘acquired were worth $2. an AFe, whereas the 


- Indians were only paid about 98.3 cents an acre. Tn the petition 
_ filed on behalf of the tribes, it was alleged that the school and agency 


lands had never been sequired by the United States under the act 
of June 6, 1900. During the litigation the parties stipulated that the 
United ‘rates acquired. 2,033,583 acres by the act of June 6, 1900, 
-and this stipulation was accepted by the Commission as popresenting: 
the. acreage upon which the tribes based their claim for additional | 
- compensation. The record shows the stipulation as follows: (Agreed 
- to and admitted as Petitioner’ S Exhibit 102, a une 30, 1958, }, Transcript 
p. 577) | 
- wok The petitioner ‘proposed the following stipulation with respect to the 
| acreage involved in the litigation: Gross. acreage in the Kiowa, Comanche, and 
Apache. reservation, 2,991,933 acres; acreage not acquired by. the United States 
- under the Act of June 6, 1900; 1, allotments to individual Indians, 445,000 acres; 
2, pasture lands, 480,000 acres; Number 8, reserved for agency, school, religious 
and other purposes, 10,319 acres; Number 4, wood preserve, 23,040 acres; making 
in all total acreage not acquired by the United States 958,350 acres. The result 
leaves a net acreage acquired by the United States under the Act of June 6, 1900, 
of 2,088,583. acres. It is further stipulated that the area of 2,991,933 acres in- 
cludes acreage of the original Fort Sill Reservation of 23 ,040 acres. 


Although the Commission accepted the stipulation of the parties 
and incorporated it verbatim in its opinion, the title status of the 
school and agency lands was not judicially determined thereby since 
these lands were not involved in the tribal claim presented to the 
‘Indian Claims Commission, for adjudication. Consequently, the In- 
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ae Claims Cons dont was.not. peeeonsd: to: nici nor did. dit oe ee 
purport to decide whether further payment for the. school and: agency 


lands. was required by law.» ‘(The Indian Claims Commission Act, 60 — 


‘Stat. 1049,.as amended 25.U.S.C., 1958 ed., see. ‘70-T0w)., As. for the or : | 


pleadings: and: stipulation. of the parties, they manifestly. have no legal 


significance i in regard to matters dehors the litigation. We, therefore, _ 


a fected. byt the claims litigation bstake the Tadiat ‘Cline Sonidicdion - 








Ho ission. was s affirmed. 


“The final auisstions 4 to. ea consideted | is ‘whether Socio: 8 3 of tis) jie ae 


mans, and. _ Apache Tribes. ‘The restoration pec reads ae tee 
|follows:. | an ; ue ane ce ee ee 
terest, is: hereby. authorized to restore to tribal ownership. the remaining surplus 


| opened, to sale, or any other. ‘form of disposal by Presidential Pe 7 
by. any of the public-land laws of the United. States : eee fe 


in Docket. No. 82... See United States v. Kiowa, Comanche, and. Apache ae 
Tribes, 168. F. Supp: 608: (Ct. Cl. 1958), wherein, upon appeal, the 
bove-described: award made t to the anes aye the I Indian: Clams: Com- Sepa: 2 


dian ‘Reorganization: Act’ of June 18, 1934, 48 Stat. 984; 25 U:S.C.; 1958 ae 
pd., sec. 463 (also known as the Wheeler-Howard aay authorizes res- 
oration of title-to. these school. and agency lands to the Kiowa, Co- 


oe * ‘The Secketiey. ot the Interior, if he - shall: find. it to Be in ‘the public oe ao 


lands: of any Indian reservation opened before June 18, 1934, or authorized to be ? 


On September 19, 19384, ‘the’ ‘Secretary. of ie ae or: a! ch: : 


recommendation. by. the. Commissioner of Indian Affairs thereby di- 


recting a, temporary withdrawal of lands on. certain Indian reserva-~ ; : | 
tions until the matter of their permanent restoration under section 3°” 
of the Indian Reorg anization: Act, could be. given. appropriate cone) 


sideration. . 54 I.D. 559; Restoration of Lands, Formerly Indian, To 
Tribal Ownership. ‘(See Solicitor’s ‘Imémorandum to the Secretary of 


the Interior, September 17, 1934, advising | that it is doubtful asto 
the authority of the Sechetary’ to make a temporary withdrawal under = 
section 3 of the Wheeler-Howard. Act, and that other authority could 
be cited for withdrawal if the recommendation of the Commissioner i Is. 


approved. -See-also, Sol. Op. M-35049, May 24,1949.) | 
“No specific reference’ in the order of. temporary ahd wal is , made a 


to:the subject:school-and ; agency; lands, but a.statement. appearsinthe — ' 7: 
portion of the order containing: the recommendation’ of: the Conimis-. ae 


‘sioner of Indian Affairs, 54 1.D. 559, 563, to. this: effect :. 


a a there. are lands on any of the reservations. named, other than: the areas = | is 
covered by. the said etaneny, that. were “opened”, and for which the Indians 5 eae 
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oe receive’ the nroceeia 4 when disposed of, it is ; Intended dar they 1 be irnicludéd 4 ine 
ay the withdrawal: : Areas: within regularly authorized; reclamation projects’ are. oe 
ae : be. excepted, - ees “ 


[The citation concerning. - the. Kiowa, Comanche, and, [Apache Heservation 1 is, 


vf 38 


a € ‘1900, 46 the extent that: it’ was. réquir ed ‘to’ ‘set’ aside’ 480, 000 ¢ ‘acres ‘of ‘graziig: 
-- land for'tribal-use'and (provides forthe sale of that‘acreage ‘plus a:23, 000-acre® 
BS sade wood! ‘reserve. (sée 44: Li. D,:268 for origin of this tract) withthe money: accruing. 
* on. therefrom to, be. placed. to. the. credit. of the tribes in the United States Treasury 1. 


ie sale, entry or.any ‘other form of disposal under’ the ‘public land laws; or which are’ 


e se with the exception: of: areas ‘included in Teclamation® “projects,” be- temporarily: 
..... withdrawn from disposal of any kind, subject to any and all. existing valid rights. 
oe until | the matter of their permanent restoration to tribal: ownership, as author. 
“eh. !iged. by section 8 of the Act of June 18, 1934, supra, can be given. appropriate 
oe ~ consideration: *, The. intention is. to -withdraw. only. lands the proceeds. of which, 
ee ¢ if: sold, would be deposited : in the Treasury of the. United States for the benefit 
oe 0 of. the ‘Indians. ° In: the -eyent it is found that there are lands of. other. reserva- 
_ tions that should have been ‘included in this proposed withdrawal, appropriate | 
|  emmeniation will be made. to ‘have’ the ‘withdrawal extended to embrace} 


< oat: is, therefore, tecommended that all undisposed-of 1 jands of the. Indian reser- 
aA vations. named above that have been’ “operied”,, or authorized to. ‘be. “opened” te : 








“subject to mineral'entry and disposal ‘under the mining laws.of the United. States). 


SS met S 


: : such. lands. ee ee eo : : 
en .» By Seéroterial Order of Pecan bor 16, 1946, ‘esitain. vind 1 susteptible 
- ia sale under. the act-of June 80, 1913. (an. unused, cunallotted, and-un- | 


ee: reserved. tract, rather’ than. echo and. agency lands) was restored. to. 

els ownership’ of the Kiowa; Comanche, and. Apache: Tribes. The Solici-’ 
“+. -tor had advised the Secretary on October 9,-1945. (M-36735) that the. 
~ "title to the land which. was acquired by the United States in an un-. 
ae . restricted status under section’ 6 of the det of Jt une e 6, 1900, could be 


BRS "Testored to the tribes for the reason that: 70's. 





The 1984 order of withdrawal speaks of an “intention to withdraw. only land” 


ae the proceeds: of ‘which, if sold, would be deposited in the Treasury of. the United « 
->” States ‘for the’ benefit‘ of. ‘the Indians ‘#97 The 1913 act, ‘supra, provides: ‘for: 

1 oe the allocation. to: the Indians;, not’ ‘of the ‘entire proceeds. of. sale, put’ ‘only: the: 
. my 4 excess above $1. 25: ‘per ‘acre,:: Whether land, “part ‘of. the. proceeds. of: whose, sale* 
ope may. accrue; to: the, benefit. of the: Indians, is: as a matter. of: law. encompassed; 
ED the Janguage quoted from: the. order. is, a. difficult, question. to decide." = 


os men withdraw. this lot and any other: jana in: the same catewery: -Consequeritly; ae | 
es problem is ‘really one’ of policy.) “If it: is ‘determined as: a:matter’ of policy that; 





at ioe or. any, other: such. land. should be withdrawn, then, an pnambisnous. order: ore 


co Bia the. “meaning ‘of ‘section, 3 of ‘the. Wheeler Howard Act, Suara, and. were ; ungues : 


. . 7 3 - : Pas e > > . = o sis : 
as eh Pa a ag ey reteset il ereer phe POR anal gape tage ar eae are Les - PP wtelpe oe f a es on srs 
alee es ba ae ee i Se CEP 2p fon : Cee be lea 2fley cae ore es ttft aft fits : fede fe ye 

Sanat | EWE Bache Ie ip rat ime, Uah hee OS aan, fae, Ee Peppy seekers ors wee kee es weet ey Saber § San a as pis aw dgtt ub sap ta 
: . : 3 : : é 


nda This excliides the “militaity; ‘agency, school” and: ‘Similar asiab'rereiiea to at the beta 


a2 ued 





-Honably. included in: tli¢ ‘said: ‘withdrawal. eee PALES Fuchs phe SN bay 





ae “APBBAL oF ADL construcrion: . cor: Wau re cae 


1 oe anuary 20; 1960. 


J iy arses 5 Bt f tes it py Me . 
ee Ee ge py ot. bare fo rahe) Fea Ses ue sre: 
? a Es ie ' Py 


orders. of: ‘withdtawal, should. be promulgated. Tf a, “contrary, ‘determination, eee rae a 
‘made; then. the entire question, of ‘the status ‘of. this land with reference. to. the. a 


publie land laws: may ‘be resubmitted for. consider ation by. this office: 





soe Ve ee 


- The. lands that have. been. restored to tribal. ownership. under. peek re et oe 
3 of the 1934 act. have: generally. been lands which -had- theretofore fe ae 
been. ceded by Indian. ‘tribes under. ‘trust. arrang gements whereby: the: ce 

United States. was to. sell. ‘the lands and hold the “proceeds « of sale for- pore 
the benefit of the tribes, ‘(See Sol, Op. M-27878, May 20, 1936; 56 TD e) 


feb ae 


300, 344, June 5,'1938; Sol. Op. M-29616, February-19, 1938.) How- 
ever, as, demonstrated aby. the restoration, order, of December 16, 1946, - ae 


‘Honed: ibove: section 3 of the: 1934 act: ine ‘alka. ee, toneeededl ae aa 
authorize: the restoration, to the, Kiowa, Comanche and. Apache, ‘Tribes — oe 
of their. former: lands which are. subj ect. to the sale. ‘provisions ¢ of section ae dina 
1 of the act. ot J une. 30,, 1918. , The, rationale. of. the interpretations 


; and. the. administration by. the Department of. section 3 of the, 1984 an 
act is that the significant and controlling factor under this legislation 


is the existence of a tribal right, to proceeds. from. the sale of the lands. «. 


and not the: narrower question of the existence or absence of. a trust’ 
title. "This. interpretation | is in harmony with the language’ of the ©: 


act: and. its broad. purpose to augment: the tribal land: base!. :Accord: 7 


ingly, it is our conclusion that the title to any of the school ‘and: 


‘agency lands which are found to be surplus to the needs for which they eo 


were. reserved may “be ‘Testored: to: tribal: ownership j in ‘actordance with. , 


the: Provisions of section: 3 of the act, of June 18, 1934, Fp leet ess ae 


a ee enh Ferwes | eee Te ce : Ep IND au Farr, mf re 
ee Peet: Solicitor, 


“, . - “* . - s & bs . 
oe dope we Pdi nae - ar Me 1 . 1 ; i . ss 
Pe a a ae ENE eet pa are Ree acer i £2 23 The pipe Prissy Poe Peep hers 7 A eee ere ee ase gad 

3 Dee ike Sea RSL cea ar avg e tani rr’ s wi Lars i tay 2s hae nae Ha PEs dere Be as 


“APPEAL OF ADLER. ConsTRUCTION: COMPANY, 


git at 


TBOA-158- "Reconsideration, denied, Je Tomwary. 20, 1960 


Rules of Practices, Generally: alk ya wetbrue ol oe ae a ee ee 


Board ‘of ContractAppeals decisions’ are: ‘finial for: the “Deglirtment! mae | 
"request. for, reconsideration, AS _Mnnecessary’ toy exhaust, administrative er 


remedies. , 


athy “4 gy site 


(PETITION, FOR. RECONSIDERATION a : ee 





5 © Appelt’ has lea’ a » Paqiiest for: sedinisideeation’ of’ vena asdistbih . ak 
a dbited Ja: anuary 4. 1960, ‘dismissing thé ‘appeal! fOr ‘Taek ‘of jurisdiction, — ah 
: “for the reason igen such decision i is. s contrary: to the evidence and} ‘cons. ig 


| pistes to. > law.” 
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“The briefness of appellant’s request and sat anents nae at. the Y 


on . ‘pre-hearing coriference of November 19, 1959, ‘indicate that the request | 
"is taken. primarily for the purpose to. make sure that Appellant has ¢ ex: 
oa hausted its administrative remedies. 


48 CFR, 1954 rev., 4. 15, relating to the making of resquests for % re- 


a -eonsiderntla on of decisions of the Board, provides: . 


A request. for reconsideration may be filed within 30. days after tte diite noe 


van Ot ‘the. decision. Reconsideration of. a decision, which may include a hearing. or. 


rehearing, may be (eres if, in’ Bia ) Judzinent of. the’ Board; ‘sufficient, Teason 


7 ue therefor die acance 





| a decision “thabeok, a decisions of “tho Board on * * # * sippee are » final 


‘for the Department, as ‘provided i in'43 ‘CFR, 1954 rev., 4.4. 
“The request for reconsideration. does not add anything which + was 
not. in the record ’ before the” ‘hearing official * nor alleges | any specific 
error sa the. ‘decision. _Henee,. the Tequest, for. reconsideration ° As 
/ dénied. ae a aes eee oe 
ee oe Pave H Ganrn, active omamicd : 
Toone: fe nena gon eee. Ss ach | 


| Houreorr J. - Suave, MEMBER | : 


"APPEAL oF ‘FOSTER WHEELER CORPORATION 
a IBOA-61_ | Decided Faneuary 26, 1960. 


‘ “Contracts: ‘Generehip:“tonteacte: Suspension and Termination - 


“ Bven in absence of a termination provision in the contract, the ‘contracting 
.- offices: may terminate. a. -eontract for the convenience of. the Government. 
_ ‘Whether or not the. public interest requires. a. termination. for the convenience 
of the Government is a matter, for administrative determination, . 


“BOARD OF CONTRACT APPEALS a 


: This « case shas feet pending on. the Board’s docket since. s Novernber £. 
= 1955. Tnan effort to expedite t the: disposition of this appeal, a hearing- 


- at anes was held in: Pittsburgh; ‘Pennsylvania, on: ‘December: 17, 


> 1959. The contracting officer testified on the precise issue as to whisther 
‘the termination for default issued on J uly 9, 1953, should remain in. 


ee :. 7 full force and effect. Or: whether the. termination for: default should 


a: ‘be set: ‘aside and converted into one. for the convenience 2 Of. the. Govern; 


me eee “og APPEAL OF FOSTER. WHEELER corr. , pate - igs! ae 


oe fest tied se an 1960 


seg deh BES ea 


Gompteotler Getioral? 1 ‘the peers stipulated “that the sae Offi- ie. i a 
cial, Mr.. Gantt, ‘ds. authorized. to hear, consider, and determine this - -_ 
matter. alone... The. parties waive any piocaons on their part. that he | : i, 


decides the. j issues by himself.” - 


At the end'of the hearing, Mr, Gantt dictated: a tentative opinion. a : _ es 
into the record, but stated that. additional. research would. ‘be neces- en 
sary, and additional data would. have to. be produced. through a&co- 


operative effort of the parties.” ‘The research ‘having been completed, | 


the contiacting officers? this opinion then represents the. final. opinion — 
and decision for the ‘Department of the Interior i in this matter. fae es 

Tt ‘would be repetitious and uneconiomical to restate the basic:facts Se Bae 
and circumstances in’ ‘this matter. ‘They are precisely ‘stated in the bay a 
letter of the Comptroller General of the’ United States to the Secre- . ie 
tary of the Interior dated April 19,1954, B-119159. These’ facts and. apace s 


ieeens as a 


circumstances have been established by! the stipulation’ of. the parties _ 


and are supported ‘by thirteen. exhibits: which are. ‘enumerated: and ee, 


boa. 


oa and Heating, ‘Decémber 17, 1959.” "For. convenience, ona to “ . : i 
avoid repetition, ‘that: summary transcript is: Py, made’ a ‘part: of oe 


‘this opinion and’ designated “Appendix A.” 


Especially the circumstances and facts. relating to- ‘Change’ Order : : “s 
Ne o. 1-and the revision in ‘drawings approved | on November, 25, +1952, ease 


are pertinent to. thei issue stated above. 


An examination. of. Change Order No. 3 1 of November 12; Cc eee ? 
(Exhibit: No. 38) shows. that. the parties specifically. agreed to. pre- ae. 


: 1 The. Comptroller General transmitted the matter. to the. Secretary of the Interior on... 
April, 19, 1954, B-119159: (Exhibit ‘No. 10). In that letter the. Comptfoller’ General stated. oe 
on page 6: “In view of the. ‘possibility that a court might hold that the delivery-time: .. 


fixed by. change order: .No.: 1. to. the. ‘contract was still. subject: to. the: qualification: swith | 
respect to the availability’. of a priority’: rating: ‘for. critical . materials made in. the .con- — 
tractor’s bid, the contracting officer's” decision ‘should: contain. an. appropriate. finding. of 
fact relative to the contractor’ S contention’ that the delay was caused, in part, by priority 


difficulties. Also, St! should ‘contain: a finding of fact relative to the contractor’s contention. es 2 


that the last of the drawings required to. ‘be. submitted for: approval under the contract | 


was not finally - ‘approved until: ‘November: .25,. 1952. As, pointed:. out. in. the. referred-to aa i 


memorandum. of. the. contracting. officer, change order No. 1, which bears. ‘the written’ 


acceptance of the contractor, contains. ‘the ‘Statement that the final approved drawings a 


were released on April: 11, 1952. re 


‘Pursuant to his contractual right ‘the -contraetor’ a ppaiied: from the. ‘Finding of. Fact: ane 


and: Decision. of ‘the. Contracting. Officer. dated. October. 4,-1955 (Exhibit. No.. 11).. On. -Novem-’ 
ber 4, 1955, (Exhibit. No. 12).- The. ‘Comptroller General. (page 4). retained the matter : 
“for settlement asa ‘Claim: This: retention of jurisdiction does not, of course, extend ‘to. 

the ‘disposal of “any dispute concerning a. question of fact”? under the contract. — 


2 Additional Finding of Fact and ‘Determination: By) ‘the: Contracting Officer of: Z anuary : = 


14, cedar Contract Im-6678. 
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aa ae in “Addit to he changes made i in 1 the One ‘all ether terms 


and ‘conditions’ of the ‘contract.’ it was “furthel! provided” that’ these 
‘terms and conditions: “shall | retain in’ full force and’ éffect! mn “Hence, 


: ct “this: reservation: of the’ parties; in'its ‘ultimate: effect; ‘kept’ in full force. 
- and éffect’ that. provision of the. initial: contract. which prprided for a 


| aigble delivery period. That provision reads as: follows: eg 


.. ~ Shipment—10-12. Months ‘after, receipt of. ot der and appro ‘oval of "drawings 
| based ou receipt of prior ity rating. a ce | 


“a, 


: As pointed out. on page. 6 of the Coinptrdller Geactale letter daa 
: “above, one of the. cardinal 3 issues in this matter. is whether or not “the 


pee Tati of the drawings required. to. be. submitted for. approval under the 
. - eontract: was. not. finally. approved. ‘until, ‘November 25, 1952.” % ‘The 
a - Comptroller, sequested. that a, finding of fact. should, be. made. on this 
-. - precise: issue. AS. will be seen: ‘below. ‘the establishment of : a finding: 
ae OE fact.on this’ precise point, will. be. dispositive in. this dispute as far. 
as the. Board:i is concerned: -Henee,. no other 3 issue has been, made the 


: - subje ect. of i inquiry. by. the hearing official. 


. ae The. allezations.by the. contractor- pnallane ana the counter: ‘atigga 
ay tions by: ‘the:Government. are: completely conflicting on this. point, It 
‘ “thug: became; “necessary, forthe. hearing. official, t to. 0 call. the contracting 


> MS ‘officer, AS. a vyaltness. othe > Summary, tra 
se reads as follows: 











Mr. Ganrr: i E ‘am handing: you. a “copy: of, the: ‘letter. 68, Aan 2, 1952, uy 





Re ca Wxhibit. ‘Now Ale Would you: please: describe: the.« circumstances, Jeading Bp tot the 2. 


i oe | waiting of. this letter? 





Mr ‘SHOUB: ‘The letter, of November 25, o58" was ttiaah ‘by ‘Mir. 5 T Donovail: 


oe : es a “Mechianical’ ‘Engineer. in’ ‘the emiploy of ‘the Bureau of Mines.’ Mr Donovan. was. 
ee ee ‘that’: ‘time ‘résponsible ‘for: following: the: progress. of. her “work under Contract : 


ie No. Im-6678 and was charged. with thé ‘Yesponsibility of 


- ve and ‘Drawing, No. H-83620-F. were, ‘sent the. contractor to; 


reviewing and: approving 
‘eontractor.” This letter 
indicate Mr. ‘Donovan’ Ss. 










drawings ‘aiid other. engineéring matiers ‘provided Byth 


eee ~ 6fficial: aceeptance: of. the ‘drawing » made: ‘bys: the: seontractor. = “i! aM. ‘Donovan 1 bad 
ee Been’ ‘assigned: by. the: Contracting Officér to perforty thisduty.< ‘ ones 


“Mr. ‘GANT: Mr. ‘Shoub,” T am. handing ‘you’ a Copy: of a ‘letter waatebeet ‘by Be we 


ee, bgden:: OE the. Industrial Diyision. of, appellant,. addressed. ‘£0, the Bureau of: ‘Mines, | 
2 eee J. Ey Donovan, dated’ October 23: 1952,. ‘which: reads. as: follows: 


ae - onsthe position of the shell nozzles: 


2 Pica fe ‘the revent! visit: ‘of p your jilegeetor to. our Carteret: Plant; Wwe: were: ine 


Gia 


ee : bolted ‘directly together. “This will I mean very. ‘close tolerance, ‘being. maintatied 






ain view? Of the! fact” ‘that! this’ lows thlefanee aay tot. “ greyioudly’ mentored: 


ane: 2 ah on (your. ‘drawings OF. Specifications, we were. “proceeding, on ‘the: assumption’ ‘that 
a fe ‘standard, tolerance. would: be: »acceptable, ss ‘Since: ‘thig:; is. not. the: ‘case. ‘special. 
2 ‘provisions ‘must ‘be: made: in ‘fabricating these units: ‘to: maintain correet: allgniment: 


i of the nozzles. i a or cries foe 


as ini Nate ot 


22] = APPEAL Or FOSTER WHEELER: CORP. By ae eR. « 
"gett ae ae, _ Fanuary 26, 1960 Ds ST Sie 


We Have: reviewed: ‘the increased cost for slate feces provisions and: find 
that it will be necessary to request an additional charge of TWO HUNDRED 
DOLLARS. ($200. 00) ‘per unit, (or a. total. of TWELVE, HUNDRED DOLLARS 
($1, 200. 60) for the six. (6) ‘units. Sie #0 
- “There ‘will be no charge for the increased Stress relieving temperature. 
We: would appre eciate’ having: your’ change order 1 in the 3 above amount. in, . order 
to cover’ our increased costs.” ie ae Oe eee eee ae es Sines > 
Does this letter appear. in- your official Ales? frac t Ae a i Et Hie ee oa ipa 
.. Mr. SHous: Yes... |: De ee eytte hel ges 
Mr., GANTT: The letter. is ‘ adunitted as : Exhibit No. ela Does the second 
paragraph. of this letter represent 1 the true state of facts from ; aL - engineering 
and proce ss standpoint?» oie ee eaieges (er ee an ak 
“a My, SHOUB: “Yes.” eee y bebe! ae Se ae ee ee ee ee 


> Mr. Gantr:, Could you give us: the background of. this provision and. particu: ae 


age ge ate gel me NS Tener 


eo an ‘anticipated Government eed. eguvdine the future installation. of “the oe | 


| equipment, or was mie for me convenience of the contractor? ae i 2 : a a 
install these heat ekehanigete in. a series: vertingementy +f was: not: until a Son 
J ment Amapector fi in the course of his, observance of Lanna at appellant's plant, : 
and | arrangement of some: of the: parts.” “Hetice, the contractor’ was instructed oy 
| the. Government: to maintain certain more critical ‘tolerances in. ‘the fabrication 
of the. heat ‘exchangers. ‘These. changes. were requested aa order to facilitate 
installation. after delivery, and. also to make it, possible to design in ‘advance the. 
piping and, ‘supporting ‘framework. from. which ‘the heat exchangers: ‘would ‘be 
. suspended. - The changes were caused, entirely by the needs of, the Governmelit, 
approval which appears in’ ‘the. letter of: ‘November. 25, Yon2. Hxhibit No. aa | 
Mr, SHoup: The. purpose: of the change, was: to, modify. the. specifications So that 
the Governinent would: becassited that when:-the theat exchangers’ ‘were delivered | 
they could. be’ contiéeted ' ‘togettier and to’ prefabricated’ piping without: either havé | 


re a Sat 


Mr. AWENTWORTH : Did the dollar: amount. netlegt the, importance, of the see 


“Mrs ‘SHOUB? ‘No. Tt would ‘have very! probably: eost. the: Government : isignifi-- + 


amy more’ itt 1 thie’ ‘fihal’ installation if, this: change had’ not’ ‘been: made: ‘Betore, = 

fabrication... .« Sie ae od. ae ats i Rae 
Mr. ‘Ganon: “Mr. ‘Wentworth, are there any y further avestions? ee ee 
+» Mri “WENTWORTH *. NO. : ifNo. further: questions: * : kets ante ety nr be ea aS 
~My: Ganrr: ‘Ts there anything you, want Pa ere Shoub? » oe ee dlertabyiag 
“Mr. SHouB:. Nop bbe ister ae 
Bhs. testimony. establishes the: tolipeing ‘facts, and ‘dixeumatanees:. aye 35 Be oy 
i. The pertinent drawing was: finally approved. on November: 25. 1952. it 
"2 “The “heed: for: ‘the ‘ahs, ‘and. ‘its ” “approval on /Novethber 25; 1952 was 








rags 
Pr eae) 


tions. aud io. facilitate. the Sibeene Sistaltopon.af the canfpment. ie ‘the: Gove 


ernment either by contract or by: foxee-nctount. work; ‘after: ne ‘d elivery ‘of ‘the anes 





Sqitiprhesie by” ‘the’ ‘vobitractér-appellant. vURU oe 





see 


ae DECISIONS OR: ‘THE: DEPARTMENT OF, THE. INTERIOR | (07 LD. 


| mee The additional work seowided for. ‘in ‘the appeal drawing was” ‘for. the 
‘betiefit Of: ‘the - ‘Government:: aes was not oe . convenience of; the 


Ow. - contractor! 800 ies es eae eRe Sy tan 


= “The paniag’ « iditioipated i in 1'the type of contiact involved Here? "that 
| acne would:.be made 10 to 12- months. after ‘the. approval of 
drawings: | ‘Hence, the approval of. Drawing. No. H-33629-F - on. No- 


i ~ vember 26, 1952, extended. automatically the: delivery: period. under 
the. contract for at least 10 months ‘after! that ‘date: It: follows that 


the contractor-appellant. was hot in. default. on J ‘uly. 9, “1953. Hence, a 
| termination, for default. could, not, be. validly. made by the contracting 
o officer on that date and cannot be allowed to stand. ies 

The Comptroller General has repeatedly held that ane the public 
. interest requires such action, the Government may terminate: a oe 


ro or ee 


_ termination thereof.” 4 oe ee ee 
+ In the landmark: decision of 18. pues ‘Gon: 896. (199), “the. Con 
: troller General: states, j In: its. pertinent; part, as follows: ; fern 


“Te. has been’ held. that, when, the public. interest: requires: ‘gucn’ ‘aétion; . a. ‘con- 
tracting. officer may terminate a ‘contract: ‘which he was ‘authorized to make and 
’ that ‘he may, by. supplemental contract, agree. with a contractor upoii the compen- 
| ‘sation to be paid. for, work already performed, ete, “provided the amount agreed 
upon is ‘proper. and ‘just. and the contractor will. accept, ‘sach. amount | in’ ‘full and 
‘final, settlement of all rights incident to or. arising out, of. the original ‘and sup- 
plemental contracts, See United States v. Corliss Steam Engine (of 0.5 91 U. s. 321; 
14, Comp. Dee. 589; 15 id. 4395 “21 ‘id. "134: ‘36 ‘id. 170; ‘and: 4 Gomp: ‘Gen. BOG. 
| - The. determination as. to whether the: public interest. requires such, termination 


“3'Dhe Barties: stipiilatea’ ieearatae the background: of this: prosutement: ‘that it’ concerns © 
-@ process and: ‘manufacturing: which béfore.the date had mot: been ‘undertaken ‘in the United 
States. insofar as: ‘the. particular. pressures. and. materials: of. construction. are concerned.. 
| “The parties further. stipulate that. the contract ‘provides. for: the. manufacturing of six 
- identical, heat. exchangers. The’ parties. stipulate that after: completion | of these: heat 
. ‘exchangers it: ‘Was “intended: that: the. Bureau’ of * ‘Mines. would install ‘them: by: a follow-up 
 eontract-or.. through. force; account: work: - It is further stipulated that of these: six heat 


a o “exchangers. ‘at leasttwo Had reached a: stage of near. completion: by-J uly: 9,-1953. . Regard- 
‘ing all heat exchangers the Bureau of Mines provided the basic conceptual: design: and 


layout and overall dimensions ; the mechanical and fabricating details aga to be: provided 


a and performed. by the ‘eontracton.: 


oF extremely flexible, delivery. provision ‘of this: ‘contract. - |The uupreciseness. of: the delivery: 


. _ | Gen. 826 (1989). 


. “The parties: further stipulate that the. state: of: ee: ana. ihe part ealde: division: of 
: responsibility between the Bureau of. Mines. and the. contractor was partially in the nature 
of a research, and development ‘cooperative undertaking and so understood by the: parties. 
“The ‘parties | further stipulate that there existed no actual. experience ‘Tegarding ‘the 
type of pressure and ‘tmmaterials involved in: this ‘contract, but that ‘some: ‘experience gained 
by German’ industry. was. available...) 0.01. mag ey 
“The: parties further stipulate: that: in: Hew of. this ieckerodnd: the: end-product: ‘has to be 
considered as a custom’ ‘built. ‘product. to. be. manufactured. ina. special manner,” . a 
“These - stipulations explain’ ‘the rationale for ‘the | ‘rather. inconcise’ and unelegant,. yet 








_ provision led; of: course,. to the: ‘dispute and the. ‘appeal. : 
=&Dec.s Comp. Gen. 'B-137827,' *February -12,: (19595: “29. Comp. “Gens 88. 1949), 18: Comp... 


oe re APPEAL ‘OF FOSTER ‘WHEELER’ CORP. neee OF a 


_ sanuary 26, 1960 | : 


pe wyt es a a ey iar: Af. ar rely a 
@ . eee rr Pigs ee 
sh Sasa atet 


mn Bae, a re eg ot i. 


isa a ‘hatter: for. administrative decision: ‘and: does not Feat with this’ puis, which | 
is. concerned. primarily with. the availability of ‘the approptiation.; for: anys “a” 


| expenditure resulting from the termination. 


‘In an ‘unpublished decision: cof. Febru 1 19, “i959, B_137807, ae 


Comptroller General sets forth ‘concisely the e following procedures ss = : 
applestion as in the instant, case. fe ae oe ae 


: if on. ‘the. other hand. the. default. termination. be found to have: pei not. justi- at . 
fied, it would appear. (assuming that it would not be feasible’ or. desirable: to con- | 


tinue. or. resume performance. under. the contract) that, the contractor would have : 


“some claim against. the. Government. for ‘compensation, for, work, already, ‘per- be i : Peeve 


| formed, ‘ete. The ‘effect of treating the contract as having been terminated for | 


the. conyenience. ‘of. the’ Government: is: ordinarily. to. bring into play ‘contractual —- 


F provisions “fixing. the. ‘method of settling and adjusting the contractor’ s ‘claims, a é 
In. the absence of. any such provisions in the subject, contract, the settlement. ‘of 


: the. contractor’ S ‘claims in this case would. ‘necessarily ‘be. for handling: under 


-normal claims procedures, whether the termination be. characterized as one: for na 


_the. convenience. of. the. Government, or. bY, mutual consent, or, as a. breach by the. a 
: Government. : 7 
_ Concuusi0n 


ietna. @ 
sf 


one view. oe he ficte a ‘circumstances spkabliahod: oa recited Shove i 
the. Board. finds. thatithe. termination :for: default by: the: contracting : 
-ofcer of J uly 9, 1953; owas not ~mehid._" ‘Hence, the: decision ‘of the: ‘cons ai 


: “partes ig ie Par eh a. Be Tica fares Se od Z : Pee eiee aet ers oe 
Ate £15 wecee See Ss pestis . Rd A a a ek Dope sede Bee eey Sta S08 wee aie te 


“m-6678 should be. ‘treated | as having, been. tenhinated for, the com ‘+ 


: ¥enience ‘of. the. Government... - : 


The -Comptroller-. General: ‘hy. his, ‘etter’ of ‘Acprik: 19, “1954,. ‘eibed ue : 
- above ‘retained the'subject matter of the contract'“for settlement: asa 


claim.” Consequently, the: Contracting ( Officer i is. directéd’ to tratismit: : 


to the Comptroller General ‘for direct ‘settlement: the. pertinent, docu-° 
_ments including a copy. of this. opinion, ‘and _.decision.. together | with | 
Appendix. A- and: thirteen: exhibits. enumerated : therein, :and. ‘accom- = 
panied by a copy of the. “A dditional Finding of Fact and Determina: a. 


Brite by the » caneenng as ee Tm—6678, is of Ji january 14, | | 
1960. a oe 


Se Sa a Paun H. Garr, i se Se 
1 She Oey ee a Acting ¢ Chairman. ce “as 


Su 


2, 88 7 "DECISIONS: oF) ‘THE: a ‘DEPARTMENT or Tam ‘INTERIOR “(67 IDs. 


a a SUMMARY “TRAN SCRIPT -PRE-HEARING “CONFERENCE - “AND > “HEARING. 


“DECEMBER. ce 1959, “APPEALS ‘OF ‘FOSTER ‘WHEELER’ ‘CORPORATION, oe 


os Appearance ‘for = Aap oo r “Wentworth, re ‘and. 6, Br ‘Denny, | dott, 1 of 


“New. “York: City, ‘New ‘York.’ 





= : Appeariince for ‘the Government: “Hale Pp. “Shoub and dward , 3, ‘Stelle, oth, 


of Pittsburgh, Pennsylvania: 


Mi. Ganit!  hetite. Chairman’ of ‘the Board of ‘Contract ‘abpedis, ‘annotinees | that 


eS ; he has: ‘been duly designated, as ‘the. Hearing’ ‘Official inthis ‘matter. 


te neces 


“At the. Tequest. of both parties hie has ‘called’ this Pre-Hearing Gouferentsi in. 


os ~ order’ to. simplify’ the. issues ; ti for" ‘the’ purpose’ Of introduction. ‘of documents ; a 
af te for ‘the’ ‘admission of facts; “for the: ‘purpose ‘of obtaining stipulations ; and. ‘for 
= Bs the: purpose of obtaining any other inaterials which’ would help in ‘the e Gienbaition.. 
of this case. ao ee aoe 


Mr, Guyer: Ze am ‘edhfrouitéd in this thatter Wan a Hiounitain of paper weigh. 


: “ine approxitiately 18% pounds.” Further, ‘this, thatter 1 has ‘been on the: docket: 

| of: the’ ‘Board’ since. ‘1955. In‘ order’ to. “dispose ‘of’ this” ‘iatter how ‘within’ a 
-“pedsonable” ‘time, Aittis® ‘opvibils: ‘that’ ‘the! evidentiary ’ ‘material’ ‘must | ‘be’ ‘Sstream~ 
ae lined. . -Igsues must. ‘be simplified. ‘This. matter is complicated by the fact’ ‘that z 
witnesses” have” become unavailable: “Even a ae record. faded out. _ Conse-~_ 


- téstimony:! DalSEly ‘in ‘a “atter! Of ‘Such ‘doniplexity: aggravated by. ‘the: ‘time: 
ae factors’ ‘involved,: it! would: iseem'< ‘advisable: to" ‘establish: as’ ‘much: “of” the: hasic, 7 
oy underlying: events. by-stipulation; if obtainable from+t the ates, Qativk dig sortie 


., Phe, parties, stipulate. as, follows: oe une 


2 aes Y 
oy * fe kets 


The invitation for bid for the. ‘furhishine’ ‘ots six identical rane ‘exchangers: 





en for" the Bureau of "Minés, ‘Coal-to- Oil ‘Demonstration Plant: at ‘Louisiana, Mis-.’ 
‘s _..sourt, was issued. on March 2. 1951; Bid opening “Was: “néld’ on April’ ‘B 1951. 
2 Awards was: made ‘On June 13, 19513 motice to: proceed was’ ‘given: and: received. on. 

. the ;,same,;day,-.. The estimated, contract: price: amounted :to } $109,380.00, .plus. 
bs escalation { for, actual increase ‘for, labor., and, materials. not. ‘to, exceed ten’ percent. 
Of the’ contract Price. , The standard, forms 1 utilized 1 were U. 8. Standard Forms . 
No, 32 (Nov. 1949ied. i 33. ‘and 36. 


THe | ‘parties ‘stiptlate’ ‘vegarding' Ke ackeeouna of! itis’ pideureiiiont: ent! ee 


ne meen Jaciprocess “and ! manufacturing? which: before ‘the ‘date ‘had: not‘ ‘béen 
: 7 tus “undertaken fink, the: United . States: ‘insofar ; ‘asi, the ‘particulay.. Pressures) and: 
ee “materials, of : construction. are -eoneerned, - peo 


P > 
= ae 
rE Thee cs o 


The. parties ‘further stipulate that the contract rode. ‘for the manatercine 7 


Ps “of 5 ‘Six. identical heat exchangers. ‘The parties stipulate that. after: completion. ’ 
eee of these. heat exchangers: it, was intended that, the Bureau of ‘Mines would install a 


ra ae ee} 


on te stapled * ‘that of tale six. heat. exchangers at. least. two: had teached. a ‘stage. ? 
OL near completion by. I uly 9; 1953. Regarding all heat exchangers’ the Bureau. 
a “of Mines. provided | the basic “conceptual design and layout. and overall dimen-- 
_ sions; the mechanical and fabrieating.« details 1 had to ope oo and. porteemed : 
ee by the contractor: —. 


The. parties. ‘further | stipulate: chat the state’ of: art. and the:- par ticdlar division. 


i | : of responsibility between the ‘Bureau of Mines and the contractor was ‘partially . 
-e in the nature: of a research and development: cooneratiye undertaking 2 and tae 
tS “Understood by the Viegas , a ee beh. ts | e 


igi ie AP , - APPHAL or FOSTER’ WHEELER CORP: : ies 0 eae 


J anuary 26, 1960. 


. ttt Sea hE os 


; The parties further stipulate that igre existed 1 no. actual experience ce regarding ny . ‘ 
‘fhe’ ‘type: of. ‘pressure and ‘materials involved in this. ‘contract, but. dhat. Some ee ee 


Peet 


Saberletice gained by German industry was available. 


The’ pares further r stipulate that, jn view. of this background the ernas wee 


biate 


2 manner. 


. “Prior. to’ ‘the invitation ‘for bids on “Maren 2; 1951, there’ had. ‘been.  Aaich « : oe ee 
° another invitation for: bids. “Al ‘bids. then’ Feceived wére rejected. ‘pecatise they. eh oa aie, 
- did. not méet: the. Bureau ‘of Mines" ‘requirements. price wise. Hence, “chariges . ee 

_ were made by the Bureau in the specifications in order. to enable. the submission Pe ee. th 
of lower’ bids. At’ the bid. opening: of, March 2, 1951, only one bid, ‘that. of ee i 


ude. 


appellant, was’ Heceived.: 


The. parties. stipulate. that the contract’ involved 5 is s Im-6678. of: Fane. 43, 1951 - ak 


; and appears | as. Exhibit No. ‘lL 


Ae ee 


“Part of Standard Form No- 36. ‘entitled’ “Standard ‘Goveriinent | Polk ‘of’ Con-. - . ee 
tinuation. Schedule. for. Standard Form’ 31 or 33° (Supplies),” contains s following as age 


“" “Shipment—10-12° ‘Months: after receipt of order and abproval of ‘grawings os “f 


tania Y 


2 based on receipt of priority rating. ai ; 
- Standard Form: No. 36° is admitted as Exhibit No. 2. 


7 The parties: stipulate’ that ‘the: delivery. schedule get ‘forth, ‘there’ ‘couistitubes oe | : is 
4 the délivery schedule conteniplated: in the initial contract. ~The’ parties further’ oe re 
‘stipulate: ‘that’ ‘the’ “order” referred ‘therein | is. ; Purchase Order ‘No. ROE B08 nde oe 


. of June 18, 1951. | 


: ~The ‘parties further’ ‘stipulate that’ Dr. L. I. ‘Hirst. was itis Contracting Officer wT ae 
thom’ ‘March’ 2 “1951. ‘until’ July” 8, "1953," ‘inclusive. Mr. ‘Barle PS Shoub: ‘was — oe 
“ appointed Contracting: Officer. on July 9, 1958 and, continues as: Such. Tegarding eS . 


: Contract Im-6678. eS 


. he Parties further stipiilate that’ chane Order No: Bk of Contract Tm 6673 Lo 
as isstied by Dr: le ee ‘Aiist on November 12, 1952." _Clianee, Order No. 1 is. ia aes 

- admitted ‘as’ Exhibit! No: ie ei eR He I 
he: ‘parties further’ stipulate ‘that’ on’? ‘Noveiaber O5° ‘1952, Mr: F ek Dodie os 

- §dairesséd- a letter‘ to’ the Foster’ Wheelér* Corporation; Attention: Mx! Ware Ba eae 
- Keegan, with reference to. approval of the revised drawing No, HS8620-F “This ee See 


= letter i ‘is admitted i in. evidence’ as Bxhibit: ‘No. 4.’ 


: vegeta: 


es 7 7 = 
: tos < Son : ae 4 rent 
we . * c i . . 7 
ager de sg 5 CR Pet, sey sess eee se 8 
Pontos bg 2 Ey aS fe te . 


| “Appa 


pe 2. pay . ‘6 Aerials 4 ¢ : . , tee whee res t.8 eS - : ~ < * ¢ 7 - . 
a ea ae ae Sa RAS eS oo ee iyo Pee sce rR oF wep es EEE Lag Fis Erte Seti 3 Jet ae Poe eo a as, 
Binet te Se 3, TEs Bley a Ee ® cece Ne) ata Fee a De afar Seba peer: aie 32k Ff un Na rads ge Maw hy a za 
eon ice caf a ie ee Ty Le tae So ae Boers. ah te” 991, . Rad ak wee Re geet ee By yw Ble ts seth oo Meee 
ee BOD ewe Wag, Bae Eg Se ie ae wa ae as Pe Lier amen ty tome, eee eel ete aie SR ase UE 


atthe’ partiés further stipulate that drawing No. 880204 b bears eas 6 tolowitg - ; ae 


Pianeta 83629-F is s admitted, as; Exhibit No. 5. The parties sipalate, that : = ia 
: the: initials of Mr. Donovan. are genuine and that he approved the: oraming, on be eee 


a November. 25, A952.. 


_Mr. Shoub, as successor. ‘Cuniraciag Officer, sent | a teletype to Foster Wheeler — ~ . 


: on J ‘aly 9, 1958, which reads as follows : 





: “You. are. advised that. because ‘of. your, failure. ‘to. iver. (ale). within. “ihe ne : : ae 
Sant rage period. the shell. and tube type exchangers called for. under, Bureau as ae ne 
of. Mines. Contract. No.. ‘Im-6678, dated June. 18, 1951, RORHRER, Order ee oe ae ae 


- LA 51-2594/, the contract i is cancelled by, the. Government,’ a 


eg This teletype is admitted as Exhibit No. 6. 


80 i DECISIONS: T OF THE: DEPARTMENT OF THE! ANTERIOR! 187 1 


ORG ABN 


“phe parties further stipulate that on’ J wily 48, “1953, ‘tr. ‘Shoub sent a ‘Vetter | 
. to. the ‘Foster Wheeler Corporation, which contains on page a a. statement as: 
a to the understanding of. the Contracting, Officer as to the extent of. completion 

me of the six units as of that. date.” “This: letter. is admitted as Exhibit No. 7. | 
: - ‘The parties agree that Exhibit Ne 0. T with one. exception represents. the actual 
n extent of completion of work’ on the part. of the appellant. . The parties’ further 
cur agree regarding Unit. No. 5 as. follows: “AIL materials were on hand; fabrication 


| of all. the. Parts had. been, completed, but: ‘assembly, of, the eomponents had ‘hot 


oa been. started. 


; : _The parties: further stipniate ‘that 3 in. answer ‘to the teletype of. J uly. 9, ‘ides, 


‘lta. 


ae “its letter i ig Jaamitted as Exhibit No. Bie Ola ei ee eee oe is oe ns : ae “ Li a 
The parties’ stipulate: that. in an effort to. dispose of itis, ‘matter ‘tainly and 


ar equitably but, in view. of. doubt as. to. the extent of the authority of, the Contract- 


- Of the United, States cae ‘direet ‘setilement, “The ‘parties stipulate ‘further. that: 
! by ‘letter: of N ovemiber 13, 1953, ‘the Administrative. Assistant ‘Secretary’, of: the 


- . Department of the Interior transmitted. the matter to ‘the Comptroller: General 


for, direct settlement. . ‘This letter is admitted as Exhibit N 0. 9. 
- _, The parties stipulate that on April 19, 1954, the Comptroller General adaressea 
a. letter. (B-119159). to the ‘Secretary. of the, Interior, _ which was. received on 


_-’ April 21, 1954. “This letter is admitted as Exhibit No. 10. 


The. parties. stipulate that pursuant to. the. request. contained ‘in. that Netier 
Contracting. Officer. Shoub issued. Finding. of Fact. and, Decision. on. October. A, | 
| 1955... This document. is admitted as Exhibit No.11.. .., 0 > : 

“The ‘contractor appealed. from that Finding. of Fact. on “November 4, “1955, = 
| received. November % 1955. The appeal. is. admitted. as Bxhibit No.. 12, ieee 
. The: parties further stipulate. that, on: May 2. 1956, a Pre-Hearing Conference 
-was held. in. which the late Chairman of the Interior Board: of Contract Appeals, : 


a Haas ;. members. of the. Board: Seagle. and. Slaughter; Contracting Officer Shoub; . 


ey Department. Counsel Indritz; and. Messrs. ‘Wentworth, »Denny,. and Longsworth 
7 of. -appeliant attended. ... ches vis ame ee oe 
: “The. parties futher. agree that + D0: » provision, mere ‘been . made. ‘for. reporter 
3 services for; this. meeting. by. either ‘the Board. or ‘Department, Counsel, cand. that, 
. - as. a makeshift agreement, a wire recorder was on the: our of the moment 
= provided by Department Counsel. ee . 
. The parties further stipulate. that. an. | agreement: as 6 the contents’ of: ‘the: 


| 2 Pre-Hearing Conference has: not’: ‘been’: reached as yet because during. tran- 


seribing from the wire, the recording. was eradicated. The parties | further 
stipulate that 0" agreeinent, could be reached ¢ on’ ‘the “exact happenings of ‘events | 
at that meeting. ae ae di ae 
The Hearing Official: announces that an ‘examination of the’ ‘appeal file ‘revels: 


ae a 


: a | no “action: ‘on’ the part of the Board from May 2, 1956. ‘nti the death of former 
| ‘Chairman Haas | in-J1 une 1959. 


aa 5 (35 ‘further’ ‘states. ‘that’ ‘he Waa ‘appointed Aetiig’ Chaitmai Of ‘the’ Boatd pa 


—: 5 September ‘4, 1959.' “In” view “of: ‘these circtiimstances thé Hearing Official;*on 


his “own’ motion, feels it incumbent to: ‘establish certain facts and” data’ by: the 
a taking « of testimony from ‘Contracting Officer Shoub.’ “The aries: do not ee 


es “APPEAL or FOSTER. WHEELER: CORP. iafogs Bie debs: 


cd anuary 26, 1960 


pose ‘any: ‘objection to. thet use: se such procedure. Counsel 1 for "appellant reserves: 
the right to cross-examine witnesses..." Ss) 3 ee ae 
The Hearing Official calls. to: the: atietition oft the witness : ithe 3 ‘provisions: of. 
18° USC. 1001:: ‘After réading. the pertinent. Code: provision,’ cds ‘witness states . 
that he understands them: and. is: familiar with the Code provision:: ieee Oe 
~ Mr. Gantr: What i is-your full. name? Bil MUU aa 8 eS apes os 
°° Mir. Sxous :Barle P, Shoub. 0 io: as SRR NL 
° Mr, Gantt: What is your: address?: ee ae a ee ie EP EN. 
Mr: SHous : 2943'N orwood: Avenue}: pittsburgh 1 14, Pennsylvania. ueetee. Gaatas 
7 -Mr.:Ganrr: What i is ‘your official title?: plan as. Stee 1s 
(Mr, SHous: Regional Direétor, Bureau: of. Mines: pe Ry Meee ay Pd ae 
— MreGanrr: Do I. understand correctly, that: you. have. ae Contracting Ofieer | 
from: July ‘9, 1953 until: the Base time: on ‘this Contract No. Im-6678?. | 
Mr. SHous: Yess i oe 
Mr. GANTT :: aT: am : handing: you’ a copy: ‘of: the! letter: ‘of! ‘Nevenper: 25, 1952, - 
Exhibit No. Ay! Would: ‘you pple describe: hoa ‘circumstances e ccpaag a LO: the 
writing of ‘this letter? |: se A ATECE hg A SES ae oe eg tans ena eal aes 2 a 
Mr. SHoun: The: letter: of: November + 25, 1952, owas: written ne Mr: J. ce Dono: a a 


“yan; a Mechanical: Enginéer-in the’ employ of the Bureau of Mines. .Mr..Donovan’. — . 


was. at that ‘time: ‘responsible. for following the ‘progress “of: the work: ‘under -con- 


. tract No. Im-667 8 and was charged with the responsibility of reviewing . and . 


approving: ‘drawings ‘and: other’ engineering matters: provided by the ‘contractor. 


This: letter: and’ Drawing: No. H-33629-F | were. ‘sent: the contractor to* ‘indicate. . : : 
Mr. Donovan's: official. Acceptance of ‘the’ drawing. made’ ‘bythe : -contractor:: : Mr... 
Donovan had’ been assigned - by the ‘Contracting Officer to ‘perform: this: duty. - 


Mr. Gantt: Mr. Shoub;::I: am: handing: you a copy ‘of a letter addressed: by — 
J. W. Ogden, of the Industrial Division! of appellant, addressed: to: the: Bureau 
of. Mines, Attention» “Mrs Ty Te pai cae dated: October: 23 1952; baaace reads 
as follows: ee mew] | 


“During the, reesnt: visit’ “ot your inspector to our Carteret Plant: we Were : . 









holted directly’ together.” This’ will mean very close tolerance being maintained oh 
on the position of the shell nozzles.” | : - 

“In view of the fact that’ this close tolerance was nit previously” mentioned i 
on your drawings or specifications, we ‘were proceeding” on the assumption’ that : 


rovisions must: be made i in oaouney these units to maintain correct alignment _ 
of the nozzles. | | 


OLLARS' ($200. 00)’ per “unit; ‘or. ‘a. ‘total of! TWELVE HUNDRED DOLLARS 
- ($1,200. 00) for the six’ (6) units. ; ites a : 
“There will be no charge for the’ increased stress g vélleving ‘Goneratine:: | 


to cover our increased costs.’ sare ae 3 


. Does this letter appear in your oficial files? 7 
_ Mr. Smovs: ‘Yes. 
; Pana of this letter represent the true state of facts from, ‘an. engineering 7 
ey process. standpoint? - , ee | 

Mr. SHOUR : Yes. . 





a standard tolerance’ ‘would’ be acceptable. Since this ‘is not the’ ‘case ‘special . 


OWT have’ ‘Teviewed the inereaded ‘e0st ioe aang. ‘these. provisions ne ind : 7 
hat it will be necessary ‘to Tequest an additional charge of TWO HUNDRED | 


“We would’ ‘appreciate having your change order in the above amount | in’ ‘order -_ 
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Mr. Gina ‘Coula you give us s ihe ‘backgrourid of this provision. and. ee 


oars ate discuss whether. the. change: ‘approved.-on: ‘November. 12, 1952, WAS - caused 


= : by an anticipated. Government need. regarding - the. future. installation: of. the 
— equipment, or was merely for the convenience of the contractor? - - a 
oo Mrs. SHovus: Although” it had always. been the plan. of the: Bureau of: £ Mines 


ng t install these: heat exchangers : in::a: Series: arrangement, At: “was, “not: ‘until. ae 
ee Government inspector in the course of his: observance: of: ‘production. ats appel- 


_lant’s ‘plant, realized. ‘the. specifications did not. ‘provide - ‘sufficient , precision. in | 


: ’ «the ‘placement and: arrangement of some of. the: parts. “Hence,, the; contractor. 
was instructed by: the: Government: to: maintain certain: more critical tolerances _ 
. inthe fabrication of the heat exchangers. ; “These changes: were: requested: in 

oo order to. facilitate installation : after: delivery, and also ‘to. make it: possible: to. 


iF design in® advance the: piping - and supporting framework. from: which the: heat. 
7 exchangers would. be ‘suspended. ° “The > changes:y ‘were caused entirely, byt the needs 


% -e of the.Government.. 


Mr. GANTT: ‘Could: iyou,. in: layman’ S- dinguage;, “explain, the. significance of. the 


_ ‘ goproeal which. appears. in- the- letter. of. November: 25. 1952, Exhibit. No. 42. 


| Mr. SHovus: The purpose. of the’ ‘change was, “to modify: the epéctfica tions So as 
~ that: the’ Government would: ‘be. assured ‘that. when:.the: heat:exchangers,, were 


- ” delivered. they could: be connected: together:and'to, prefabricated. piping: without. 


either: saat to mea! the. heat: ene or. r piping: Or: Pee any. Special | 


~ adapters.: 25 o> 7 ee ee ee 


Mr, Wanrwortn : “Did the: ‘dotians amount raneet, ihe importance, of the ane . 
aM, ‘SHOUB: “No... it: would. have; very. probably . cost: the Government: signifi: 
“eo cantly: more in, 1 the: final. installation: ‘if: this. change: had not: ‘been. made. e before. 


- fabrication.: Saree : oe : oryhar pe i Fal F eae 


= to dispose. all three issues, 


Ge ees 5 of November 25, 1952 in the light of the. delivery: terms, of. the ‘contract. 


: | "facta: established, which previously did not appear from. the: record, and. the 
aS appeal, file, 1 am. now ready, to rule on. the i issues. ! 


a e this matter by. ‘the Comptroller General, ‘that. the. Hearing: Official, Mr. Gantt, 


rt waive any objections on their part’ that’ he’ decides: the issues. ‘by: ‘himself. 


Mr: GANTT: “Mr. Wentworth, are: cheve. any. farther questions? ence 

» Mr: ‘WENTWORTH + -No.; No further. questions.’ ye eet har es Be an ee 

“Mr: GANTT 5 As there anything you: want. to: add, Mr. ‘Shoub? 

| Mr. SHOUB: PNOS a, a : ale, acto As 
Mr. .Ganrn: Gentlemen, . I believe” we, haye- our. 18%, pounds of. ‘aterial 

ua reduced. to. ‘manageable. proportions, and. to, a. simplified issue.,. (For. the, record, j 
Tr would. like to. ask. the parties whether. they. agree that. ‘the following . three 

‘issues have. now been. joined. However, 1 caution, that. it. may not be necessary é 















_ The. first issue. as ie see, ite concerns. : the. effect of the ‘approval. of. the drawing 


3 “The. second issue. concerns | the. effect, of, the. steel, strike on. the, > instant 
- procurement. : = . ict ea ; 3 
ae “The. third issue concerns. : the effect: of, higher, priority orders. on, the instan 
"2 procurement, : Mens ‘ 
In. fact,. gentlemen, as. ic haye studied the, pecbrd, and aye now. the e ‘pertineni 


The. parties . stipulate that. in, order. to "expedite t the ‘eventual. disposition. o£ 
is. authorized to: ‘hear, consider, and. determine this. matter. alone. The part 


ao av Gantt states that he is able to render his decision’ and. opinion imimediatel: : 
cae subject” ‘to’ ‘such corrections and’ research ” as’ nay. be _feceseary due’ to’ th 
| “unavailability ‘of. ‘legal inaterials.” Ce ee 
MVE ee eM as a NEG Fe o's . ; - a: ange “cay hak 


| U.S. GOVERNMENT PRINTING OFFICE: 1960 °! | 


a i. vee PETROLEUM OWNERSHIP | MAP. C0.: Sei fo aS ae 


| APPEAL, oF. PETROLEUM. o : W ) NERSHIP MAP. COMPANY ~ 
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Contracts: “Additional: Compensation—Contracts: - ‘Changes and Extras a oe 


x a Contracts: tS Contracting Officer -- 


“When. a tract’ book ‘inspection. ‘maiie'i in 1 connection with the Sreparation’ of pub: oe 
LHe Jands records was: expanded: from: its limited purpose, of checking missing. ees | 
as re into‘a ‘more comprehensive ‘inspection: ofthe accuracy. and:com: = 
bs ,spleteness..of: the: ¢ontractor’s. work, the contractor:is not; entitled, to: extra ee 

Je reosts of, supplying. additional services. and: equipment in connection. with, the. on 


wera fF $F gta 


boy expanded ‘inspection ‘when the. contracting. ‘officer: found ‘that. ‘the: ‘expanded 


_., inspection included the performiandé. of functions that’ ‘were the contractor's 

_~-Tesponsibility’and were of-greater value: to the contractor'than: the amount ve, 

oi +Of -its claim; and the contractor’ during the’ long: period: ‘of the expanded 'in- 
oe spection. never, Feauested. payment for: the. additional services, and. saulpment, : 


a ‘BOARD oF ‘CONTRACT APPEALS. 


soe 
att 
akg 


The: Bateoleum: Ownership Map: Company; of: Gags, “Wyoming oe 
7 hereinafter referred to as POMCO), has filed a tiniely appeal: frora: . 
‘the findings of fact and decision of the contracting officer’ dated: June 
20; 1958, denying its claim for additional compensation i in the-amount 
Of: “$7, 490, 56: under’ Contract No: 14-11-006-8,: with the. Bureau of 


Land. Management, ( hereinafter: designated as the: Bureau). : 
-- The: contract; which was‘dated September 28, 1956, was ‘exéouted 


“on: U. S. Standard: ‘Form 33 for supply contracts. (revised: June 1955), 


and. incorporated: the eet aks of a Ss. ‘Standard Form’ 32 7 oe 


(Nov. 1949 edition). - 
The contract, which: was for the Intip sum: price’ of g181, 636. 50; was 


paxé of the program of the Bureau for-improving the public lands rec-- 

ords of the: United. States. The:execution of this’ ‘program : ‘also-ins 
volved a considerable number of other contracts, two of which have led: 28 28% 
to appeals: already: ‘decided by the Board. ‘The'contract.involved:in —. 
York Tabulating Service; Inc. provided. for the ‘establishment. of-an’ 
index controlling the ownership: and. use status of the public lands. 
and resources of the United States, known as the control document. » 
‘index. The: contract ‘involved. in: ‘the: ‘present appeal. was‘also-in-— rane 
volved i ina : prior ‘appeal o oF POMOO.* a: he < contract oo POMCO. eee ery 


| : “#Not’ in. chronological order. 
“265-1:D. 120 (1958). 


2 This index-‘was in ‘the: form of tabulation ‘acd aa the data: ised in , ite: 5 eonipilation:”: : a te, 
was in the form of positive. microphotographic ‘film’ images of the “public: land: records of es, eee 
the ‘United States. The ‘Maicrofilms ‘were mounted:.on cards’ which. ‘were known a8 “aper- oo + ae 


ture cards” because the as was ‘set in apertures: eut in the ards, Same 
ee 3.65. TD. 261: EL BOB) oh gh ON eS Ghee Oe eae oS 


oo QTE Noe oe 





Awe? 
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eee to ‘ae tise’ eof tlie Saritidl dbeiitinE nile! to: ‘prepare new: wand cords: 
oe, for the. public domain. Jands of: the United States and their 1 resources. 
for the State of Utah.” “These land records were to” inelude : a. master 
.. title. plat: for each: township;;one or :-more. use: status. plats. for. each, 
. ‘township; an. historical index for each. township, . which was to.be in” 
eee the. form of .a, narrative. summary of. all, actions. affecting the. public’ 
oo Jands;. and,. finally,. copies..of the: master, title-plat. and. the: historical - 
fo de for each township. : The: specifications required: the:work to be | 
a performed: with'100 percent:of accuracy and: completeness, arid‘it‘was- 
Ae eee . thade’ ra heehe at all times to:  tispectice bys Reena s of the Bu- 


ee eo 


a” ig at nies of: spectre: cards crocs elsremes onde aad ne . 
_ ~ laxtewnships which it had to process or prepare in’the:course' of the 


performance of the contract. The present, appeal has arisen out of | 


- : _. an inspection procedure to which’ the POMCO and the Bureau’ agreed: 
during the: performance of, the contract, y and. aybieh.. was: formalized | 
in a change order,.: 4 itt ) i 


yn. all; five. change ie were ania. aad cae iy POMCO: 


oY | By. virtue of the: provisions. of Change. Orders ‘for. Extra Work: Nos: . 


_ 2,.8,.and.4, the time for:completion of all-work under: the: ‘contract: 
Was. eoctenided . from’-the. original completion. date, which was June, 
30,1957, to March: 15,:1958.. Some of the change orders made. provi- 
sion ‘for,the performance of various items of extra work* but the only:. 
- one directly involved in the present, appeal is Change. Order for Extra: 
Work No. 1, which was accepted by POMCO on Mareli 5, 1957. 
os SEhe. change order-grew. out of a conference between. representatives. 
of POMCO and. the Bureau, the results of which were recorded in. a: 


a letter dated J: fanuary 10, 1957, from:the former tothe latter; The: 


change order: which. was the ultimate result of this conference. prow. 
_ vided :.for the payment'to POMCO. of an ‘additional: $15,768.54, for: 
. extra work consisting, principally, : of the ‘correction by: POMCO of | 

errors and omissions in the control document index and of the indexs 


ing of mineral patents. © 


At the conference it > was: aoe. that Bh, arack “book inspsetion or. 


_ ft check: by: Government ‘inspectors would be an. appropriate. means of 
cS) determining what essential documents were missing from the control” 


- document index which the Government. had‘ furnished. However, - 


" ee . the contract. ‘required appéllant. to include in the historical index-and._ 
I” ee are master title Plats. certain, information. to be. obtained : by. appellant: 








“#AS provided in enero 87 of the specifications, and in paragraph 2 of ‘the. Generat 


i? Requirements: and Conditions. 


6 The additional compensation to: POMCO. provided for in the. five change @ orders totaled 


ae “sT104 940.71, which thus increased its vearnings. to $253, ST7.21. 


Ppa ee A ote 


BBY UR AE “PETROLEUM: ‘OWNERSHIP: ‘MAP 008: a eae ee 
ca 7 : oe : or _ January 19; 1960. ae ee oe 2 Se 
= from. the, ae office carl pepistenss. and as. Ey ston in aoe own, Steal. 
‘ procedure. for. carrying. on’ the eontract work. appellant. had already - 
“made. ‘provision, fora: tract: ‘book: check. by. its: own: employees, asm Fe 
means of ascertaining. what essential documents in'the serial registers © 
were missing : from. the historical index as initially compiled by. appely bine 
lant. At the conference it was.agreed to combine-the two. inspections. tenn 
or checks, ‘In the numbered paragraph § 5 of the J anyary, 10 OTe ges 
: the situation was described as follows:- i Spek 
. Not provision’ ‘has: elsewhere pean: made for the. inefeasete amount of éinie: neces 7 ae 
sary to complete: the check. of the tract books resulting. from the errors and ¢ omis- 
sions in. the Document Control Index. : 
Jt was agreed that the tract book ‘heck would be. ‘an excellent. way for’ tie ee 

government. ‘inspectors: ‘to: “Warify. (sic)’ ‘completeness’ and’ accuracy of the His- Fe 

torical: Index ‘and that this: portion of the: work would be performed. by: govern} ae 
ment: -inspectors,- Pomeo: furnishing. the: necessary: microfilms ‘of the ;traet ibook 


which would. -be. reasonably: legible, : two clerks. to assist. the: ‘inspectars, and: two 
| microfilm readers. - No. additional compensation to: Pomco or. to the government . 


would be: necessary, and that. portion of Pomco’ g procedure, necessitating hace gine 
check of the traet books would be eliniinated. ? i 
The. agreement” was subsequently formalized i in n paragraph 5 of Change ae 
Order for: Extra, Work No. 1 as follows: Shaye ue 


Government: inspectors “will perform the Path book oho tozether: with: ‘the 7 | 
Contractor. ‘The Contractor, without cost. to the Government, will furnish - ‘the 


necessary microfilms of. the tract. book, two microfilm readers and two clerks to” 
assist” the. inspectors, This provision does not relieve’ the contractor from the z 
responsibility for the accuracy and completeness of the records, 
~The tract ‘book inspection ‘proceeded from about: the time of the . 

| acceptance of the: change. order by POMCO until about. the end‘of — 
January 1958,. and: not long: thereafter POMCO ‘completed: all of 

its work: under: the contract.® However, the tract book inspection. was 

expanded in the course of its performance far beyond the scope that. - 
had been contemplated when the change order providing forit‘had. 

; been entered.’ . It developed froma relatively: simple review to deter- 
mine: what documents were missing into an elaborate and extensive 
inspection. for the. purpose of verifying the accuracy and completeness. Pan 

of POMCO’s work as a whole, For this. type of inspection proce- 
dure, 1 the’ two microfilm readers and. the two clerks’ contemplated by.” 
the: ‘change order proved to be wholly. insufficient, for the number of | 
the Bureau’s inspectors’ had to be ‘increased, and the increased number 7 

of inspectors required an increased timber of POMCO clerks to as- a 
‘sist the inspectors, and an ‘increased’ number - of microfilm. readers. 
-POMCO did not object. ‘to. this increased use of its clerks and. equip- Oe 
‘ment. Indeed, since a taore: rapid pace. of ‘inspection would ‘insure. oe ca 


SOn March 14, 1958, POMCO notified the Bureau that all work under the contract had Ce 
beet. i completed, and final Tae was made. on March 26, 1958. rae _ a ae 








— | = 
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ae earlier payment for its Ponie it aepod that the inspection be expedited. | 


As the number of inspectors ‘jricreaged: they requested more clerks and 
microfim readers than had been expressly provided for, and the addi- 
tional clerks and equipment were supplied by POMCO. | 
“Under date of April 9, 1958, which-was:after:the éoinpletion of all 
oa ne work under the contract, POMCO formally asserted.the: claim for | 

supplying the additional clerks and microfilm readers, », Which 1 is in- | 


ee volved i in the present appeal? = 


_.. The contracting. officer rejécted POMCO’s’ ean ‘upon ‘¢hree : 
srounds: (Z) that it had not comphed with the “extras” provision of _ 

— the contract (clause 3 of the General Provisions of the contract) ‘which’ 
prohibited payment. for extras ‘ ‘unless such extras and the price there- 


for have ‘been authorized: in writing by the. contracting officer” ; 


 (%)-that it had-also. failed to ‘comply with the “changes”. ‘provision | 
of the contract (clause 2 of the-same provisions) which required the 
- Gontractor to notify the contracting officer of a claim for an equitable 
adj ustment by reason of a change in the work within 30 days of its 
notification -of the change; and (3) that there. was no equitable” basis: 
for the.exercise by the contracting | officer of his discretionary author- 
iy under clause 2 of the contract -to allow a, claim. based. upon. this 
clause, “at any time prior to final payment” under the contract, not- 
‘withstanding: the failure to give the required notice. 

The coritracting | ‘officer ‘considered ‘that the. lack of. oe in 
POMCO’s claim lay basically i in the circumstance that the value. of the 
services performed for it. by: the Government’s inspectors was greater 
than the amount claimed by 1t.- He found that the Government in- 
 spectors, in verifying entries which were not missing from the control 
document. index and in. reviewing the annotations and delineations 
on. the master title plats prepared by the POMCO, were performing 
functions that should have been performed by the contractor “at. a 
point, in its. operations prior to the tract book check. being performed | 
cooperatively by the Government inspectors and clerks furnished by 
the Contractor,” ¢ and thus he concluded that “the Government i inspec- — 
tors were, in part, performing certain of the duties and responsibilities | 
of the contractor under the. original contract specifications at no.cost — 
to: the Contractor.” He also found that it was POMCO which had 


_ requested. the assignment of the additional inspectors, and that, in- 


= doing. 80, it had fully understood that this would require the farnish: 
. ing by it of additional clerks and: microfilm readers. He concluded | 
by pointing out that if POMCO had notified him that ; a claim would 


= - be: filed by. it, he would. have been, able. to evaluate the services per- 


Sh athe . claim had : ‘baer: informally submitted on. March D, 1958, to. the none Manager 
of ame Record ais dheuraes ae - co ae ee wl 


(88) 3 ue a) PETROEEUM: OWNERSHIP ‘MAP COs Sy re 


cniary 19, An60 . 


. formed: iy ie Government. inspectors, aa. to decide whether the | os 


tract. book inspection should. be confined to its original purpose. 
The appellant. does" not really challenge the contracting officer’ BS. 
basic findings of fact.2 Indeed, it specifically admits that it favored 
the expediting of the Government’s inspection, since this would result 
In its receiving earlier payment’ for the work, and did not. object to — 
the increase in the number of inspectors. Tt also specifically con- 
cedes that the tract book inspection. was:a mutual arrangement or joint ‘ 
undertaking which involved the performance of functions which were | 
partly its own responsibility, and partly the responsibility of the 
Government, but it denies that it ever agreed to furnish more than 
two clerks. and. microfilm readers. .It takes the position, moreover, 
that since the inspection. and. acceptance of. its. work was a respon- — 
sibility of the. Government, which the: latter could have performed — 
at any stage in the operations, it could not be said to have received _ 
any “services” from the Government through the: expansion. of. the 
scope of the tract, book inspection. As for. its failure to notify. the 


contracting officer that it would expect to be paid for the services of 


_ the additional clerks and the furnishing of the additional microfilm 
readers, or to request an extra work order, it pleads that throughout, : 

the performance ¢ of the contract it-had a sort of tacit-agreement with — 

_ the technical personnel. of the Bureau who were familiar. with the. 


| technical requirements of the contract that it would do whatever. extra, = 


_ work. was agreed on, and that. its claims for the extra work would be . 
| equitably adj usted after the work had been performed, and that, there- 


fore, the requirements a written ore or notice should be deemed tae 


to have been waived. ae 7 
_ The Board can hada no ) material error in Las aoe ond: a 

sions of - the oontraging officer” in. rej jecting the ‘appellant's belated | 
claim, - : 
It is not. ecaeigs cit ee ins appellant is contending that the 
contracting officer had. delegated. his authority to make changes or 
allow extras to his technical. personnel, or merely that the contracting 
officer in person. or through an. authorized representative had waived 
the formal. requirements of the contract. Either contention would 
be, however,. contrary to the record. of the toanner in which the con- 
tract was performed. Although every one of the five change orders | 
7 entered im. this case may have. been negotiated with the. appellant: by 


‘sn: a -letter. to the ‘contracting officer dated J uly: 10, 1958, in which POMCO requested. 
that he. reconsider his decision, it stated that it did not “generally” dispute. his findings 


of fact. While this specific statement is not included in POMCO’s notice of: appeal dated 
July. 20, 1958, it is apparent from the whole tenor. of. the observations in this” document . 


_ that the facts were as found ‘by. the contracting officer. Byen when ‘one of the contracting 


officer’s findings is called sg: misstatement of fact,” itis: apparent that ‘what POMCO ig. 


really disputing is the. interpretation put by the contracting’ officer on the’ underlying fact. 
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| the contracting officer’ S subordinates; ouch and’ every « one of them was 
| submitted to the contracting: officer for his. approval, ‘a course of. 
conduct’ obviously inconsistent with the idea that he had abdicated 
his functions, and there is: nothing 1 in the record to show that he had 
waived. the technical requirements of the contract. ‘The timing of | 
the. negotiations: between the parties indicates clearly’ that it was the 
appellant’s practice to” give the technical ‘personnel, if not the con+ 
tracting officer, notice’ that it would be making a, claim -wheriever it 
considered that. it was. ‘entitled to additional ‘compensation, and it did 
hot do soin this instance. ~~ ~~ 
In any event, the contracting officer himselt recognized. that cis ap- . 
| falanes claim. should not be rejected, merely because of ‘its failure 
‘to comply: with the notice requirement of the “changes” clause of 
the contract, and he specifically considered the ‘equitable ‘aspects ¢ of the 
- gontractor’ s claim. He concluded, however, that it was lacking 3 in 


equity, and the Board cannot say that: there was, no, basis for ‘his, 


conclusion, 

“In esserice ‘the. contrsoting. officer redutdad t the appatiant’s elit as 
| - unmeritorious because ‘the Government was performing - functions 
_ whieh, in his. opinion, were the responsibility of the contractor under : 
the (arms. of the contract. It is not entirely clear from the findings 3 
whether the value which he considered the expanded inspection to 
have for the appellant lay basically in the timing of the Government’s — 
_ inspection work and its’ ‘performance as a cooperative endeavor, rather 2 
than in the performance by the Bureau’s inspectors of work that may _ 


_ have been the appellant’s responsibility. But, whatever the precise — 


basis for the contracting officer’s findings and the conclusion to which | 
they led him, that the work performed by the Bureau for the ap- 
pellant was of greater value to it than the amount of its claim, the * 
Board finds no basis in the record for rejecting-the conclusion. itself 
because the appellant, in supplying the additional services and equip- 
ment over a period of more than 10 months without requesting pay- | 
ment therefor, plainly must have acted in the belief that it was not 
entitled to payment. It would be entirely unreasonable to suppose 
“that appellant’s ‘officers would have supplied: the additional clerical 
_ Services and equipment’ gratuitously unless they considered that the 
expanded inspection. was an adequate quid pro quo for so doing. If 
the record, which shows the negotiation of no less than four change © 
orders. providing additional compensation for a considerable. variety 
of items of extra work in the amount-of no less than $71,940.71, in- 
- dicates anything, it 1s that the appéllant’s officers were not accustomed 
: ‘9 However, in so far as ‘Change Order ‘For xtra Work No. a ig concerned, the letter. of 


_ January 10, 1957;. shows. that the. contracting officer himself peace in the conference 
which. preceded, the entry of the order. . | 4 a 


_ 881%; f° |. PETROLEUM >OWNERSHIP MAP: CO. ica’ -3Q 
: | January 19, 1960 | ae Fe weg ess 


to sleep on their rights. © The: Gout of Claims has consistently re- 
_ jected claims for additional compensation under such circumstances,*° 
The appellant’s claim, ‘moreover, includes some. items of expense — 
_that,.in any event; 4t would be chargeable. with under clause o(e): of 
the General Provisions of the contract, which. declared: ae aes ae 
F If. any: inspection or. test. is. made by. the, Government on. the premises. of. the 
Gontractor -OYF a. subcontr actor, the Contractor without. additional charge, shall 
provide all reasonable facilities | and assistance. for the - ‘safety and: ‘convenience | 
of the Government inspectors in the ‘performance of their duties. — ae 
The furnishing of. the additional clerks and microfilm readers came mo 
within, the scope ‘of. this. provision ‘unless, indeed, the requests made _ 
by. the Bureau. inspectors were unreasonable. Tt. can hardly. be.con- 
. tended that an- unreasonable. expense: was imposed. upon the: appellant 
when’ it was requested to: furnish” the additional : microfilm: readers, — 
which, thé contracting: officer found, ‘represented an additional ‘cost 
to the appellant of $330. With respect to the clerks, the record ‘shiows 
- that the appellant furnished, over a period of 231 working days of 
8 hours a day, 6,158 manhours of clerical assistance at a cost to it of 
$2.88: per hour, which would amount toa total‘cost of $17, 735.04," As 
the appellant: hia: agreed to furnish gratuitously 8,696: manhours of 
Clerical assistance, it “had agreed. to $10, 644.48 of this cost.” The cleri- 
éal‘assistance included: in its claim ‘is thus. based:'on furnishing 2469) 
: ‘manlours of élerical: assistance at a total: cost of $7, 090.56. ° ~The: ‘total 
inspection cost to’ the appellant was thus. approximately: Va percent ‘of 
the total contr act earnings of $253,577.21 and its claim, represents ap- 
: proxiniately’ 2.9 percent of the contract earnings. — -In‘terms of addi- 
- tionalclerks working full: time, the appellant : furnished 1:3 additional 


| dlérks. .'The record béfore us leaves it: “open to serious question whether: a 


the’ ‘whole of the additional clerical ‘cost could ‘be. considered as: 2 “pea! 


sonable ‘inspection expense for’ the purposes of <lause: (ey ‘But 


cotisidering. the magnitude of the contract and’ its requirements, ‘thie : 
appellant could certainly be oS under that oe bie a Bs of i 
the additional clerical cost. ae ee an 
ica te 2 = Conor ust0n ie cee ke 8 
; “Dietetorest ‘the: Vee of fact and acdaion: ee the’ > contuctng 
. fcr, Te] jecting t the claim of the appellant, are affirmed. ; 


| Warrant Sracn, Acting a hairman, 
on § concur! a = ae eS ee 


_-Herener J, Sravenrer, u ember: | oo | 
| : to See, for instance, ‘Rites Mitchell ‘et al.. ve United ‘Btates, ‘121. Ct a. 582, 608. ( 1952) ; . 
Warren Brothers ‘Roads Company v. United States, 123. Ct. Cl. 48, 78-80" (1952) 5 a AY. 
7 Ross dé Company v. Dette States, 126 Ct. Cl. 323, 330 (1953). | 
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| eee 4 KETCHUM i. 
A-28132 Me = Decided January 2, 19608 


Rules: of Practice: Appeals: ‘Failure ‘to Appeal—0i and. Gas ‘Leases: 
Applications 
a One who fails to appeal from the tejéction of an oil and gas lease offer is not 


‘entitled to reinstatement of the application with priority over an interven- : 


. ing applicant, even though the neleren was erroneous. an 


Rules of Practice: Generally 


‘Where notice of a. decision of the manager of a land office is eaert by. certified 
mail to.the address of record of the party adversely affected by the deci- 
sion and the notice is returned. marked “Unknown, ” the party. is: considered 

*' . to have been’ constructively ‘served. with notice of the decision. where the 
% - address. of record was a post. office box .and: the ‘Department: is informed 


- _ that the party was not known at. that address: or. authorized oy the renter . 


- of the box to receive mail therein. 2 2 


“APPEAL FROM THE ‘BUREAU oF LAND MANAGEMENT ca 


“Betty ‘Ketchuta has. appealed to tha Secretary of the Interior Peis a 
? ancien of the Director, Bureau of Land Management, dated March. - 


| 20, 1959, which. affirmed. a decision of the manager of the Salt Lake 


City, Utah, land office, dated December 23, 1987, dismissing her. pro- 
. test against the i issuance of. a Jease pursuant. to. oil. and: gas lease. offer, 7 
es Utah 026098, filed. October. 8, 1957, and. denying her. Bae for rein-. 


‘ statement of her oil and gas lease offer Utah 023196. . 


The record shows that the appellant’s application amd aon Utah 7 
028195, were filed simultaneously on April 22, 1957. Asa result. of a 
“drawitg| held to determine priority. (48 CFR, 1954 rev., 295.8), Utah 


028195 received first priority.. A lease'was issued to William L. Bloom, 


7 -the applicant under Utah 028195, effective as of September 1,.1957, and 


on August 19, 1957, the manager issued a decision re] jecting the *ppal 


lant’s offer. : 
The manager’s decision was Sant by certified mail to the appéllant’s 
record address—P.O. Box 8213, Terminal Annex, Los Angeles, 
- California, on August 23, 1957.2 ‘The letter containing the copy of the 
decision: was returned to ‘the Salt Laake City. land office on. ele eal 27, 
1957, marked “Unknown.” 


The manager then posted the Pe on the public paligea | 


in the land office for a period of 30 days. 


Following 1 issuance of the lease to oe it was discovered that he 


 * Not in chronological order. « = 
1The records show that Willlam L, Bloom’ also gave P.O. Box 3213, Terminal sass 


_ Los. Angeles, as his, address.as did the two .witnesses on his offer and Mrs. Ketchum’ s two — 
witnesses. In’ other. ‘words, six different. individuals ‘gave the same. address: on. ‘two. offers. 


filed simultaneously for the saine. Jand... 


Magee? : oe ae ‘BETTY ‘KETCHUM panei : os ce 3 en 


od anuary 21, 1960. 


“isi L requested | that hia offer be withdrawn. This Sia was: ‘received 7 


before the drawing was held, but. was overlooked. “Thereafter the é 


-Taanager, canceled. the. lease. issued to Bloom. on September. 24, 1957.2 . 


‘Thus, had the appellant appealed the eee s Gecision: and thereby 


Pie ae ae ee 9 


titled to a iiss of. thi land. as the first qualified p person ing an. n appli 


cation, all else being Pegwlar. 0) feo he eee 


“The appellant. claims. Chae the ache: of hes manager’ S anion 


should have. reached. her at her address. of. record: and that the postal 
authorities were wrong in sending the’ certified letter back to the 
Jand office marked “Unknown.” .To- support her contention she has 


submitted. three letters from the Los. Angeles. Post. ‘Otic... One . a | 


letters. dated. February 6,, 1958, stated: that: 


We did inform. you. on January 20, 1958, that Betty Ketchum was receiving cower Gos 


mail at Post. Office Box 3212, Los: Angeles 54; California: - 


‘We may further state that it is noted that. Betty Ketchum 1 is listed « as. s having = 


“been holder of Post. Office Box 8212 on. August 21, 1957. 


. Another letter from.the Los Angeles Post Office, dated. February. oH, i 


; b 1958, stated. the box number in the letter: quoted above: was a typo- 


“graphical error, and that P.O. Box 3213 was the number intended. oor 
‘Subsequent to the-receipt of this information, the Bureau wrote 
to the. Postmaster of the Los Angeles Post: Office requesting: him'to. 
supply whatever. information was available as to the reason for the ~ 
“Unknown” stamp. being placed on the envelope and. whether a notice 
“was. ‘placed: i in. the Ketchum:box with respect to the. certified letter. 
“vA reply was-received on August ‘1, 1958, signed by W...H. Green, “=. 
General Superintendent of Mails, stating that any record concerning 


the certified letter in question would have. been: destroyed after 6. : 


“months from the date ‘of handling; that the normal course. would ‘ 


“have been to place a notice in the box advising the addressee, that.a 
certified letter was being held and requesting her to, call for it; that 


‘if the letter was not claimed in 5 days a second notice. “would be © 


‘plated i in the box for a period | of 10 days, and if the addressee did 


not call for the letter at. the end of 15 days it would be returned . 


‘endorsed “Unclaimed. * The General Superintendent said that. he — 


“could not advise’ why the letter was returned marked “Unknown,” 


‘and invited the Bureau to send a. photostatic. copy ‘of the face and. 
‘Teverse, sides of the envelope and he would yaad ac the endorsements | 


| ‘thereon. : This. was done by. the Bureau. 


A second letter was received by the Bureau ¢ on. December 4. 1958, 
: from Gener al Superintendent, Green which. stated, in n pertinent part: Re 


-. 2A ‘eopy of. this décision, mailed to. Bloom: at his recorded address was returned: marked 
“Unknown. ” | ; shaote 





‘ 
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Thorough investigation which has been’ “made in this case discloses that at 
- the time the certified letter was addressed. to Miss Ketchum: at P. OW. Box B213 


i she was not receiving mail through the box, nor had she been | ainthorized to 


“Use this address. The certified letter therefore was pr operly ‘endorsed. It was. 
“not. until December 18, 1957, that the original renter of the: box aur oe 
delivery. of mail directed to Miss ‘Ketchum. in its care, i 

“The. Director stated in his decision ‘that the Hiasiviniare' hag! held 
Bhat sérvice of notice may be either actual or constructive, ‘and that 
the transmission of a copy of the decision. by. registered: mail: to the 
address given in an application and the unsuccessful: attempt by the 
‘postal service to deliver the: document constitutes constructive s service 
“upon the ‘party ‘concerned, .; pe Na : 

The appellant’s reply to the statement in “the. ‘Director's decid 7 
that: he had: been. informed that the appellant was not receiving: mail 
at P.O. Box 3218 on August 27, 1957, and had not -been authorized : 
- to, use; this ‘box by the renter: cf the -box, is to refer: tor the: letters 
" presented by her to the. Director and.to: state: ne Sb as 
"In view of these communications from the Postmaster to appellant’s counsel 2 
it is apparent that the Betty Ketchum. was. not “anknown” on August 26th, 
. L957 at. the. time the” Manager’ 8 decision. was ‘received. ‘at: ‘the ‘Los Angeles — 
 postoffice: and. conclusively refutes. the statements. in the - Director’ 's decision | 
. above quoted relating to a. communication from the: ‘Postmaster. in Los Angeles. 

~The letter from the Postmaster, relied on by the Director, in addi- 
ion: to, stating unequivocally that. Mrs. Ketchum was not euler ee 
to recelve.mail at, Box 82138 until December 18, 1957, said: ane aa | 


a a ‘You questioned: the endorsement “Unknown”, inasmuch ¢ as an Srgicies . 
“of this. office’ had improperly advised Mr: ‘Emerson Cannon Willey; Salt Lake — 
City, Utah, that. Bey: Ketchum had used the eee office bog as @ oneness ; 
-address. as nee | rn ee ee ee 

eo re eG -s a Ai a a ee eo oe a _ # +, 
is * a * This -Office regrets exceedingly ‘the confusion which has arisen from 
_ the wmproper procedure followed by an employee in connection with originating 
_inguiries of: Mr. Willey. ‘(Emphasis supplied. ) Sa, ; 

In face of this. letter, the last. received ect the ve ie Post 
Office, it is specious for the appellant to. claim that it is refuted - ‘by 
the earlier letters sent to appellant’s counsel. Moreover, it is, noted 
_ that in her. appeal the. appellant does not claim that she was the renter 
-of the: box. on. August. 27, 1957, nor does:she.contend-that she was — 
authorized by the renter of the. box to receive mail at Box 3213 at 
the time the certified letter was delivered to the Los Angeles | Post 
- Office. I have been informed by postal authorities in Washington, 
D.C.,-that renters of post office boxes are supplied with a form upon 
“which they may- designate . the individuals they authorize to receive 
-mail at the box address. Normal procedure, when a registered or 
certified article 1 Is’ addressed to a Ee ‘at a box address who 1 is not 


no Fanuary 21, 1960 | | 7 


- tidewiad: to os ihorced to use the box ¢ as an Pope rae is to ‘return a 


_ the article to the addressor. immediately without holding it in the ee 


post office. since holding the article would serve no useful purpose. 
| This j is the routine procedure which was followed i in this case, 


| There i is: nothing i in the.record to indicate that the appellant ever | : 
a gave to the land office: any address other. than the: post. office bex. ad- a 


‘dress given in her oil and gas lease application. | ‘Thus, the appellant. 
chose the address and must be responsible for seeing to it that mail 
addressed to her at that address is deliverable there. I find: no error 


on the- part ‘of the postal, authorities i mM . returning, the manager’ S de- _— 


cision to the land office. 


The Department’s rule of practice governing s service sof documents oF 7 


a provides i in part: 


bee Service by registered or “certified rie nay be anges oo a eee a. 
. return receipt showing that the document was delivered at the person’s record —— ; 
address or- showing. that the document could not be delivered to. such person at. 


his record address because he had moved thérefrom without leaving a forward- 


. ing address or because delivery was refused at that-address or because no. such 7 ; | 


4 address exists. x eR (48 CFR, 1954 rev., 221.95 (D) . (Supp.). ) 


The appellant ‘contends that nondelivery of the manager’ S decision nb 
’ to her was not because of any of the three reasons. specified in the ._ 
regulation. I think it is clear that the failure to deliver.came under 2 


the third category, “because no such address exists.” For a person to - 


give an address at. which he is not authorized to receive registered ; ; : 
or certified mail is equivalent to giving a fictitious address, even 


2 though it may be an address at which some other person can receive 
mail. No such address as P.O. Box 8213 existed : so far as mail to 
the appellant was concerned. _ : 6 
The Department has long held that notice’ of an oo decision, : 
or any other notice, which is mailed to an address of record ig con- _ 


_ ‘structively served on the party involved when delivery is attempted ab = . 


that: address; and: this: particularly so: ‘where ‘failure to complete'de- 
_ livery is through the fault of the appellant. John P. Drake, 11 LD. 

574 (1890) ; Smith v. Fitts, 13 L.D. 670 (1891); -Dreesen v. Porter, 19 

LD. 195 ( 1894). The: appellant’s error. appears to have been in not 


: being certain that she was authorized to receive registered or certified — és 
mail, which must be delivered to the addressee or his agent, at the - 


| address designated in her application. Moreover, by electing to. give ie 


only a postoffice box address the appellant thereby restricted the. 
-. means of communication with her concerning her. application éntirely 7 


to that address, and when the land office. manager mailed the notice 
‘of his decision to that address he. did all that could be done i to serve a 
| = the ee | 
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Tet is concluded that ine appellant was : constructively aauved: with 
‘notice of the manager’s decision rejecting her oil and gas application, - 
_ and that, having failed to appeal from the rej jection. within the 30-day 

. ‘period prescribed by the rules of practice (43 CFR, 1954 rev. 221.2 - 
. (Supp.)), she lost whatever rights she had under the lease: offer, 
Edward Christman et al., 62 1.D. 127 (1955). Consequently, rejection — 
of her application for the reinstatement of her lease offer in the face of | 


_ an ‘intervening applicant was proper. (Zd.). 


Therefore, pursuant to the authority delegated to the Solicitor by 
“ees Secretary of the Interior » (sec. 210.2.2A (4) (a), Departmental 
“Manual; 24 F.R. 1348), the décision of the Dire ctor, Bureau of Land 
Management, is affirmed. ; | = 
i _ Epmunp ibs Farry, io 

ae Solicitor. 


APPEAL OF HENLY CONSTRUCTION COMPANY. 
TBCA-185 ocided February 28, 1960 | 


Contracts: Additional Une ceo : ‘Changes’ i. ‘Extras— 
‘Contracts: ‘Specifications—Rules of Practice: Evidence: 

“When specifications for the.. ‘construction of laterals and wasteways ‘did nee 
a provide for. the construction | ‘of the same by the so-called economic ‘grade 
s 2 ' method: dnd’ the Government. has failéd to bear the burdén of" proving by 
aren: preponderance: of ‘the evidence that. the contractor. voluntarily adopted 
cee this. method as its own, the contractor is: entitled to additional compensation 
hong to offset the increased. costs of any reexcavation: or lateral shoulder excava- 

_ . tion which, was involved in. the construction of. the laterals and estar 
by the economic grade method,” 7 , 


| ‘ Contracts: ‘Specifications—Contracts: Performance 


--When the specifications ° ‘pr ovided for the classification. of excavated. iia tat 
7 as either “common, ds “intermediate”. or “rock,” and the. contractor chal- 
ae lenges_ the relative. amounts of the intermediate. and. rock classifications 
“made by the Government; the Government’s classifications, which’. could 
weer es not be made with exactitude but necessarily involved. the exercise of judg- 
“ment, will not be disturbed in the absence of a, convincing: “showing. by. the 
& ~ contractor: of. error or. bad faith. on. the part of the Government. 


BOARD oF CONTRACT APPEAIS. 


Henly: aoe Company; of’ Yakima, Washington, nas filed a a 
smal ‘appeal from the ‘findings of fact and decision. of the contract~ 
- ing officer dated: October 7, 1958, denying its claims for’ additional 

compensation in ‘the total amount of $124,096.60, arising out of the | 
performance of. Contract No. 14-06—D-2193, with the Bureas of : 

Reclamation. : =, 
The contract, which was dated. October 25, 1956, and eee | 
the General Provisions of U.S. Standard Form 23.A. as sey. 


46s See RENLY CONBERTEHION: C0. pS ee a ME 
| 3 February 23, 1960 © | ee 


provided fore Goneiuietion and completion of the Guvilivork had struc-, 7 
tures for the Block 79 laterals and wasteways, ‘West Canal Laterals, 7h 
of the Columbia. Basin Project, at an estimated contract pune of. 
$437,864. 20 «2, | 
_ . Under the terms of a 16 of f the sieitiatiand the oe was, 
required to be completed. by February 28, 1958. Notice to proceed. 
with the work was received by the cotttractor on November 10, 1956,, 
after clearing of the right-of-way had already been commaéticed. “Al % 
- work under the contract was completed by January 29,1958: 3. 
- Under date of June 18, 1958, the appellant. Submithed five claims to 
‘the contracting ‘officer... These claims ‘were summarized: by the 

appellant as follows: oe ee ae a Sooke ae oe ee 

1.. 115, 965 | © Te Excavation, ¢ common. for laterals and nee. oe ee 

- -wasteways: ae tee eee at. 40¢ . *$46, 386:.00: — 

2 49,980 : Gy. additionat Excavation, common, for. agate ee rae 
ee _ laterals ‘and wasteways - (for build: © a ae ee A ty 

es wo dng the Hconsgrade) 2222222222022 at - ~ 40¢ Reaae cat = 

. Be a ey. additional Excavation, ‘intermediate, ae se irae 

ae ee ea for. laterals - and wasteways (for 


““puilding - the ‘Hcon-grade)—~__2___ ‘at $1. 0¢ 00. | 0, 261. 1. 00° | 7 ' 


eo 14148. y. “additional . - Excavation, - rock for Page 
eae > laterals ‘and: -warsteways__—--_.__._ at $2. 00° 42, 429, 60: ad 
5: 2, 500 “ qddittonal- Excavation, for. rock. Pe cay, Pee See 
| : fg MURUCHINC 25 cane at So at $4.00) 0 
-less payment made as intermediate ..- } . 5,000. 00 
for structure__———-—- at $2.00J 0° 
‘Total payment Que ip eat 124, 096. 60: a 


a The excavation figure ¢ given in the summary. was actually 111,965 cubic yards but this | was is manifest - : 


n erTor, aS ‘Can ‘be séen from. the June 18, 1958,.claims letter itself. . 
_  $ Although:includéd-in the, summary, the details of this claim are not discussed in ‘che Tu ‘ane 18, 1958, claims 
lotter. They | are: setiforth. in. a: Separate letter to the contracting officer dated February ts hae 


The appellant’s five claims thus fall into two categories, one based 8 
on. the alleged. failure of the. Government. to. pay for all. of the 
excavation which it had performed, and the other based upon: the 
| alleged failure of the Government to classify the excavated material 
in, accordance with the requirements of the specifications... Hach of | 
the two categories of claims will be separately considered. 

_ \Avhearing for the purpose of taking testimony with respect ‘to the 
appellant’s claims was held by the undersigned at Ephrata, Wash- 
ington, on November 9 and. 10, 1959. George P. Henly, Sr., ‘the chief 
officer of the. appellant,: and hie son, George P. Henly, Jr., as well | 

as Robert John Laicar, their supérintendent on the job, testified in: 

behalf of the appellant, while the Government’s witnesses were. Byrow 

Boston, the assistant field engineer in charge of the construction, and 

ee Chief Inspector Loyd] L. Milliken. The day: following’ the, condlusion | 


tf Subsequent. references herein will. be to ‘hin, ‘unless otherwise indicated.- es eS ee 


46 _ DNCISIONS OF THE DRPARTMEN'T oF THE INTERIOR | [67 LD. 


of the hearitig the undersigned viewed the work which had been con | 
structed under the contract, = we aa 
~The phases of the work that are eon mn thé: appellant? s claims’ 
are to be found in the first eight items of the schedule. These items, | 
together with the estimated and actual quantities performed in the 
3 case of ca item, _ be represented i in tabular form as follows goa 





= ae Nature of the'work : {- 1!" | "ududatod coabatsy ieokaal ie oe 
. 0. ee hear tae te ee tee 3 . "i vite a is e o As cre : - an Wes, i . fn AEs cist 





1 ‘Exeavation, common, for laterals. and waste- 


WOVE eo cute soe ueeatectusetoceas 260, 000° cu, yds: ee ete ste 238; 397 cu yas. 
2| Excavation; intermediate, for ieee and.) . goes 8 
WASLOWAYy, eed ate 22 ceces 16,000 ¢ cu. a a | 13, 166 cu. 1. yas. 
3.) Excavation, rock, for laterals and wasteways..| 3,000 cu. YOR. wnnnns reds tce 8,334 etis yds. : 
4 | Excavation from borrow. -----.--------------| 10,000 eu. YS ~~ --------- eee 25,521 cu. yas. i 
-§ | Overhaul ..----..--..---- wlvteceneeccel----| 10,000 milé eu. yds:. Ce oe -6,147 mile cu, yds... 
-' 61 Excavation, common, for:structures.........| 83,000 cu. yds2.2.-- oooree 29,636 cu. a 
7 | Excavation, intermediate, for structures.....| 2,700 cu.: vice rena - 3,064 cu. yds. 
8 


mihi e Tock, for Structures. ———---------| 4 400 cu, 38g 1 ,046 G1. yds. 





tion. “Rock excavation was. defined a as. poulders or “dotached pieces of ‘ 
solid rock more than 1 cubic yard 3 in. volume.and all solid rock in~ 
place which could not be removed until looséned by blasting, barring,’ 
wedging, or rooting in a certain manner; intermediate excavation © 
was defined as all. hard and compact eer other than solid rock, 
~ which.could not be removed by excavating machinery until loosened 


~~ by -blasting, barring,. or. rooting in a, certain: manner; and common 


: — excavation | was defined so.as to include all. boulders and detached 
pieces of solid rock not exceeding | 1 cubic yard in volume, and all 
other rnaterials except such as could be classified as rock or interme-_ 
diate excavation. Provision was also made in this paragraph of the — 
| specifications for the presence of representatives, of the. Government ’ 
for the’ furnishing of statements of ‘quantities and lassification’ of 
excavation upon. | the contractor’ S request ‘made: within 10 days of the’ 
‘receipt of ‘a. monthly estimate, and for according. finality. to such 
statements unless the. contractor. filed written, obje ections: within. 10 
days of the receipt. of the statements. . | 
i Paragraph 38.of the specifications, entitled cpiéaation for Jaterals 
and -wasteways,” required | laterals and wasteways to be ‘éxcavated' to 
‘the full depths.and widths shown on the. drawings and to be finished 
to prescribed. lines and. grades. but. the contracting officer was. given 
authority to. vary the slopes of excavations or ‘embankments, and. the. 
dimensions dependent. thereon, to compensate for the instability | or 
- porosity ‘of the material. “Measurement for payment: of excavation, 
| = laterals: and: t spastewaye was to’ be‘made: “to: the. lines oo on 


oy z a 
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she: apuwings ‘6 or as 5 astéblistied by the contracting ifice” 2 gg was aes 
also. specifically. provided | that, the;unit. price. bid:in the. schedule for; *-. ie 

excavation: .of laterials: and. wasteways. should: include. the costs:0f, 0 
. “placing the “material in: embankment,” except: ‘that: “peqiired: overs: 
. haul” was to be. separately. ‘paid for, the free haul’ distance: allowed" ee 


tae 


under paragraph $1. of the: specifications being’ 500. feet. 


-Patagraplt 49 of the specifications ‘entitled “Dispossl: (Se exceed ey : 
“materials,” contained : the. following: provision?) Pe fuoek Yop femme FE 





AN suitable’ materifis ‘removed in: ‘excavation’ or “as much: theese 48 4 aay Mee Be 
“needled; Shall’ pe used: jn‘ the’ ‘construction: of lateral: and: wastewaly ‘embankments; j aed 


roadway: embankments, : or: “for: backfill. about: structures. “If: theré isan® OXCeSS! : 


of material in the excavation; it. shall be. used, to. strengthen, the, embankment. on) Lo 


" either’ side. of the: laterals. and. wasteways:; as; may. be. ‘directed. . Where. the. 
lateral: ‘or “wasteway is in ‘thorough cut,’ the material taken ‘from the excavation” 


shall, ‘unless needed’ to strengthen embankments at’ ‘the ends’ ‘of the cut,’ t, generally 
be wasted. on. oné ‘or both’ sides. of: thé lateral or ‘wasteway, ‘as directed. 2295 2 gies 





Te: Was” “also. ‘provided. in. this: ‘paragraph’ ‘that any. “nietétial” ybinoled 
Mm: excavation and not suitable: for embankment construction’ and‘any” 
“ suitable’ ‘Material not ‘required’ ‘for: embankinents should’ ‘be apaited 
: on. \ the Government's right-of-way’ at, pane ‘ditected by the contract: 


py 


Setnded with the following provision: SRE ae AEA BE HT EP OE Pat 
2 pares fea tye wit Soy ieee a ee gue teil meres eee TES 


+ Bxcept as as specifically provided i in these epee ncailona fon payment: toe hauling, | 
or placing. of individual. items of. ‘excavated ‘materials,’ the CO; ost of all “work de." 
‘scribed’ in’ this: paragraph shall’ be: included: in’ ‘the. unit prices“ “in “he séhieadie® 


for’ excd vation: Coe oe de iatore Dee eth LIBEL aed Ae * Pepe STE pee Peters tere ton v avid 
“Paragraph BO ‘of: “tie daifcdtiohd ‘whieh: ‘dealt’ ‘with excavation: 
2H Frsogeha Ge oe 

frou borrow provided, oh pertinent f part, as follows! ak es a ee é 
_ SPROHETELS Pag if Su eter dear ky atte heey 


- Where: the lateral or. wasteway., excavation ‘at: ‘any, location: does not furnish, 
sufficient ‘suitable. ‘material for énibankments,’ ‘the conbraeting “officer. will desig. 


hate: whére‘additionat’ material’ P pial be betes. ae : Se acre Ss ae 
oid 4S SORE T OER Hing ai Ae Sun oes mares 





one dindaistand the: 5 “datailla of the’ oxeavatieu naa, Tt ig’ sndeessary! 


“te ‘describes first: the § ‘ecotiomic’ grade: ‘thethodthat’ was’ adopted atts te: : 


* eoinistiiictin: of'the laterals: (more biicfly referred: to in-the contraét= 


ing officer’s findings of fact and’ at the ‘ hearing asthe “eoon: de” ms 


method of: laa an his srfindinap: th the fp vanaee ne oficer aeial 
- described: this Pea ee Ee oe ska 


at 





tae eee" 


ra 


“terial reno in a excavating ‘the itera: prism i ‘in thes ey ‘Of: the . embankment.” 
Wall: be: just: a to: complete: ‘the: inecensary: banks: on: each: side; of: ‘the lateral. 


grees a ey J 
edu fa BA oe ae oe bet BEL 


2A lateral is. in thorough cut when both, ‘banks, of the canal 3 are below. the natural 
ground level. Bae stage Sie ha o. . . . 


: - 


Pe 
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| ‘The ‘embankment 1 is. ore constructed using cael Or “scrapers, ana the 


5 ad lateral prism. is excavated in the top of the. embankment using draglines, back 


hoes, Or specially constructed. ‘ditching machines. This method. of | construc- 


oe tion’ of small Jaterals ‘has been. ‘used quite’ extensively because, although. rehan- 
 dling-some 6f the material is necessary in ‘performing the work in this: manner,’ 


the construction can bé: carried out very: readily Tene normal and mee con-- 
-- struction. equipment and methods.. 7 ; . 2 Hee, PAP oe 
The construction: of: the Block 79 lateesls: dnedived. arene i 
approximately 40 miles. “The: bottom widths of sections of the laterals 
were to vary from 8 to 2 feet, and one side of the laterals was'to be- 


a. berm or. roadway. As the laterals were to. run. through country 


which was-characterized by predominantly: flat. terrain, the construc-. 
tion ofthe laterals was a rather tight job: Very little, if any, ex-. 


| | _cavated material could be wasted, and the cuts and fills had to be nicely: 


balanced.: The econ-grade | had to be precisely constructed to, within - 


as one-tenth. of a foot. of the. computed. grade.. When completed i in J uly : 
a 1957, it was, Henly. testified, virtually. a highway: at: least. 80 feet-in: 
a width that. ran, except, in the areas of Honuep cuts, for. a » igen, 


: of. approximately 40: miles. Ae . + 
It is. obyious, therefore, that, if siti! ‘economic grade. was to is 
properly. constructed considerable assistance. and cooperation on: the is 

Contac in malang the nice calculations which would be 1 necessary. : 
| This was especially so because neither Henly nor his. superintendent - 
ever came. to grasp fully : all the engineering 1 refinements that went into 
_ the construction of the econ-grade, Thus it came about that the 
Government engineers. furnished the mass diagrams showing the 
: amounts. of excavated materials that would have to be moved from _ 
cuts to adjacent fills, the location of the material to be hauled, and the. 
~ locations where it was to be placed. To simplify the data obtainable 
from the mass diagrams, the Government engineers prepared. “hank : 
sheets,” which were to indicate to the contractor the stations betwesi:. 
which the material was to be excavated for the construction of fills, | 
and the stations between which the material was to be deposited. | 
For each. width and: depth of lateral, the Government engineers . also 
furnished the contractor with figures for “hold. up on: cuts” and “hold 
- down on fills.” The contracting. officer us s explained. me Rature 
and ‘purpose: of. these figures: — : | Boake Be 


The “hold down on fills” ‘figure was: determined — computing where the con | 


of the fill section woud have to be so that the material: excavated out of the: | 


_ top.of the fill to make the bottom of the ditch section would be’ ‘Just, sufficient. : 
_ to construct ‘the required banks on either side. The “hold down” distance | | 
was the distance from the ‘designed: top of the lateral banks down. to the top — 


7 of the economic grade. The stakes set in the field® were marked to show the: | 


.8 These were set: either fig the Government engineers or, by 4 the contractor 8 ‘employees 
under a he daatenas es ; ad. . 


ae he oo CBENLY conatRverion co. . ce ores a 


cee or . eo _Pebruary 28, 1960: 


“fll. to ‘the’ “top of. ‘the: lateral, banks, and this. “hold doe! “aistanca'ss was. eee 


tracted: from. the: amount shown. for ‘fill height on the stakes to- determine when: ee 
“sufficient: material. had: been. moved’ into -the fill eo The. “hold. up on” “ents ie 
applied’ to sidehill sections where. the upper. side of the lateral prism/was in: cut: 2 Pe 
- and: the lower. side was ‘in: fill. It was: established. ag the distance’ the-econ- ame 
“grade had. to be: above: ‘the. bottom of the designed lateral so that: the excavation . Re < 
of. the. remaining material would just. complete. the. bank on the lower side *: cea oe 

“The Stakes were. set. at. regular intervals indicating. the cut fr om. original ground’ ee ea: 

. to the. designed t bottom: of: the’ laterals: ene the: all to ‘the  Gesigned POR a = ea 


embankment. 


“Tt is apparent: that the 4 econ- n-prade abthoa of obastFaction: néces- es - | ee 
‘saily involved. a; very considerable amount of reexcavation of mate- 


rial,” “Payment ' was made to the appellant for all lateral and wasteway 


‘excavation below. original ground and within the. designed, lateral : | 
prism’ but the appellant claimed that this accounted for only” 16. 883 os 


“cubic yards of the 132 848 cubic yards of excavation which. was per-~ 
formed in the lateral | prism | In ‘the econ- -grade. ~ Thus, the appellant’s : 


Claim No. 1: was for Payment for 116, 965, cubic yards of excavation . : 


involved in ‘the - 


“prism after it had ¢ once. been nord to: form. the econ-grade. “Claim a 


No.2 was for.the excavation of. material which was alleged. to have 


been taken by: the appellant from, outside the lateral, piece in | order oS 


as parton, the aan was ‘for 49, 980 Pane yards Bey, 


~The’ contracting™ officer made a finding that cds contracter 7 was ca - : 
“Yequired by, the. contract. nor was, he directed to construct, the. later- 


als and wasteways. ‘using: ‘the “econ- -grade” method.’ “This method. of ee 


constriction has. long” been. used, by contractors on. Bureau of. Recla- ie 
Imation projects, at their. option, but it is not, the only, method: used.” ce ae 
Reasoning that, the -econ- -grade_ method of, construction. was. the con- pe eee 
twactor’s own chosen: method. of. operation; that the, Teexcavation of Poo 
material in the econ- grade was necessarily involved in that-method of  ~ ae 
‘Speration: and ‘that. the: ‘Provisions of Paragraphs. 38. and 49 of the Lek ee 





“At the hearing;. Gavecumican ‘counsel: made: ‘statements. Wwhien. east. doubt ° ‘upon: ‘the ee a 
-euracy. of. the quantities included in. each one of the excavation. claims. | ~ He commented es 


that ‘he’ ‘found it: difficult: to understand’ how the. ‘appellant could’ claim. ‘that more. ‘than 


~110,000 ‘eubic: vyards” of ‘canal ‘prism could: have: ‘Deen: excavated ‘in’ only. 75,000: cubie yards RTE peace (es 
of. fill material, especially when it was. -considered: that the. roadway. sides: of the laterals mae erat 
did: ‘not have tobe reexcavated: * He, -also seemed: to imply that ‘since: the’ ‘Government’s Re ee 
figures: ‘showed - that the total ‘quantity. of 7 5;600: cubic yards of. material was moved: to con- fe 
‘struct. fills, of. which 25, 520 ‘came from borrow, and that ‘since the: appellant had stated in. 

its ‘claim ‘letter of ‘February a, 1958, that only 8;880° cubic | yards” ‘was. taken. from’ the. 


-shoulders of the lateral: ‘prism, just: outside. the: pay. lines, most -of. the, “49; 980 cubic: ‘yards © 


“involved in. the claim must Hiaye. come from inside.the lateral prism. | "These considerations ; a ges 
“would: affect: the quantities. in the appellant’s excavation claims, but: counsel. agreed. that So ee 


discrepancies. would: have: to be resolved, ‘by. the contracting: officer. af ‘the claims themselves _ 
were found to. be valid. 


- 84285460 Be o 
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: = specifications did not: permit pAyRone for Féex Ga vation: oo sandecial: 
Cae placed in- embankment, the contracting officer rejected. Claim NovL: 


“The. contracting” officer also” found that. the material. ‘included. in 


oS Claim, ‘No.2, which. was: excavated . outside. the. Jateral “prism, was, 
ae excavated. by the contractor “without order: or. directions of the Gov- 
ernment” entirely for its own convenience.’ He pointed out that. in. 
ee order = to make’ the final lateral j prism excavation ‘ ‘a, continuous opera-_ 
-. , tion regardless: of whether. the prism was being excavated inscut or 
oe En AL the contractor, as it proceeded. with the excavation had, to 
a _ balance. the material i in ‘the. cut and fill areas but. because. its. tractors: 
oe eee an scrapers were too. wide for the Jaterals, which had narrow bot- 
co tom. widths, it could not excavate down to grade i in the cut areas. It, 
oo therefore, ‘excavated only down. to the balance lines in the ditch “and | 
hte order to compensate. for the material which. it had’ temporarily 

_ allowed to remain in the bottom of the ditch, it excavated ‘outside 
> the lateral ‘prism to: secure enough material to balance, Subsequently, ; 
when the: material i in the bottom of the laterals was finally excavated. 


| . with back hoes, or draglines, it was. ‘sidecast. into the areas’ excavated. 


ee : outside the lateral : ‘prism in: order to. refill them. to’ the. approximaté - 
soe lines and. grades. specified initially. ‘As he had’ concluded that this: 


| substitution. of material occurred - because of the ‘limitations’ of: the : 


— contractor’s own equipment, the. contracting officer held that the exca- 
Poors. vation ‘involved . was not. compensable under the. provisions. of the : 
ie specifications, and: also rejected Claim No. 2.. us . 


— “As outlined in its post- hearing brief, the position of thé ‘Corsi: 


ne oy to be not only that the directions given to the. appellant were 


_ limited to the use and disposition: of material ‘from: required excava-— 


: eS 7 tion but also that these directions did not include control of its methods © 
of, construction. - These. ‘propositions cannot, Be. acoopted, without 
— considerable ‘qualifications. 


Tt must ‘be realized at. the otitaet that, with the exception of a 2 few: 


i. i ’ provisions ‘of a limited nature, of which. the most important was 


= the provision for control of material from excavation, the specifications . 
did not. prescribe. how the laterals and wasteways were to be con- 


structed. There were a nuinber of methods by which they could. have 
“been: constructed, and the econ-grade. method. of construction was one 
os ~ of them. \N 0. ‘particular method of. ‘construction, however,. was. pre- 
oo ~ scribed: by or even: mentioned i im the specifications. It: follows as a. 
~ > mhatter of simple logic. that any. ‘direction which. required the. eontrac- 
Bet ~ tor: to employ: only one method, namely. the econ-grade method of con- 


i struction, would constitute. a change in the specifications. and. the 
_ Tequirements of the contract. “Indeed, this logic seems to have been. 


/ accepted by the contracting. officer, whose rejection. of. the- excavation 


f claims | was 5 based on the assumption that the contractor chose to eons! 





: “a ye. ea _HENLY CONSTRUCTION. co. gee eran? oe 


February a3, 1960 


. struct ‘the. laterals and -wasteways by the ‘econ-grade. method. of | 
construction. - 3 


“Tt is true, as ‘the Gorcmimeat roontands ‘that the specifications gave ats 


it the right to direct the longitudinal movement of excavated material 
along the lines of the laterals from the point of excavation to construct 
fills at some other point, subject to payment for overhaul. The Gov- 
ernment engineers — apparently, in the habit of denominating the 
excavated material as “required. excavation,” > but. strictly speaking it — 
could not be so described. There was no provision for any. exact 
amount of excavation, and hence there was no “required. excavation” 

in the sense that the aatarial had to come. from a particular: location, 
or that-it had to be excavated in a particular order. ‘Before there. 
‘could be any. excavated material, the movement of which could be di- 
rected by the Government engineers, ‘it had, to put it in the most simple a 


‘terms, to.be first excavated, nd it was entirely’ up to the contractor to = 


7 determine from where the material was tocome. Any directions as to 
how the excavated material was to be produced would also not. be in 


harmony with the specifications. Moreover, it is not too. clear. from 


the specifications whether the Government had. absolute control of the 


os wasting of excavated material when it came from thorough cuts. The = - 
more reasonable construction of the last: sentence of paragraph 49 of es 


: the specifications. would seem to be that. if material from thorough - 
cuts was not needed “to strengthen embankments, at the ends of the 


: “cut,” ” the: contractor could decide to waste it, and that the authority Of 


the construction engineer would be. limited to determining on. which 
side of. the lateral or wasteway it could be deposited. Finally, it 1s 
_ necessary to point « out that the. borrowing of material was not subj ect 
to the discretion of the construction engineer. Paragraph 50 of the . 
"specifications. laid down an objective test for determining when bor- 
rowing. was permissible, which was whether suitable material - for | 
embankments. was: available at any location. ~The construction. engi- - 
neer did have discretion, of haar in designating. the source of une 
borrow... | , 

It would. seem Ae ‘follow, ree chat: the contensine ‘offieei's 
disallowance of the excavation claims cannot. be upheld. unless the 
appellant . did voluntarily adopt the econ- -grade method of construc- 
tion as its own. There is no written evidence of such adoption. But 
a construction. contract may be modified orally. by the. parties. The 

6 In a: letter Shien he contracting officer wrote to the appellant under date of J anuary ms 
16, 1958,.he stated: ‘We have found that our costs are lower for jobs where the excava-. 


tion is held very dlosely to. the material required for embankments. ConSequently, we have 
followed the. practice of using. required - excavation to the maximum. practicable extent: to 


construct embankments rather than waste materials. where - ‘an: “excess: oceurs and ‘borrow ~~ 


where insufficient material Is available from the lateral prism.” The term “required: ex- 
eavation’”’ also occurs frequently in the. Government’s post-hearing brief. . 
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a Cogecemait contends that it. oe ‘$0 modifica: Although the general . 


. burden of establishing its claims is on the appellant, the Government — 
has the burden of establishing the oral modification by * a oe a 
ance of the evidence.? — | 
. The record ‘shows that the Henly Csncitncion Cin had pee = 
a eat in the past some half dozen excavation jobs for the Bureau 
of Reclamation, of which one was performed as early as 1936, . None — 
of them had ‘besa performed by the econ-grade method of construc- | 
tion. In the case of the Block 79 laterals, it was his intention, Henly — 
testified, to construct. the laterals by building the roadway sides of | 
the embankments up to finished grade. with a bench at a lower eleva- 


_. tion on one side from which the lateral prism could ultimately: be .. 


excavated with a dragline operating from the bench, the elevation. of 
‘the bench being established so as to furnish the precise amount, of 
material needed to construct the embankments opposite the roadway 
to the required height. According to Henly’s testimony, however, he. 
never got beyond the initial stage of this operation. « After clearing 
the right-o of-way, he started, early in December 1956, to rough out 
with his scrapers a roadway along the center line of the lateral on. 

which he was working, - He was interrupted, however, by Boston — 
who told him'that the way they proposed to do the work was not 
in accordance. with the plans and specifications, and that they were 
wasting their time to go on with it before they had the mass diagrams 
and. haat sheets. | There then ensued a discussion as to how the work 
was to be done, and Boston. told Henly: that his way of doing the 
“work would not work, and that “the job had to be done” by the econ- 
grade. method. “When cross-examined Henly was asked whether the 


- “econ-grade method ‘was not explained to him merely as a method | 


by which “use of required excavation in fills could be accomplished, = 
and as “an alternative method rather than a direction from the Gov- 
ernment,’ ”? and he replied, “Well, itis possible.” He was then further 
asked: “You ‘wouldn’t téstify. flatly that they ordered you to build 
the econ- -grades?” and he replied: “Well, I testified that it amounted 
to that.” _ When pressed again to say whether the econ-grade method — 
was not. put. up to him as one- method of construction, ‘Henly, replied 
emphatically: “No, T would say more than that, I would | say they 
indicated their method was the only way it could be done 
couldn't even understand what they were talking about * * *, oes 
Boston testified that, when he observed. Henly’s ‘leveling off of the 
| center line, more or less building a roadway, he asked the contractor _ 
what he expected to do about fills, and that the latter explained that 


st Es 6 United. Steel Co. v. eee 262 ‘Fed, 889 (6th Cir., 1920); Peal \ v. ‘Bilby, 123. U.S. 572, 
B78: (1887) ; Warren Breeiers Roads Company v. ae States, 123 ct. CL 48, ‘80 (1952). 


Pe 
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| : if he happanadd ‘e be: a ‘little short, he eau reach out ‘aid get ‘bine. on 


of it.” Boston then told. Henly’ that. “we could tell him. where we ; 


oe wanted to get the fill ‘material and ‘where it would be deposited,” 9 


(emphasis applied) «: ais thus related ee subsequent: conversa- 
‘tion: Se , Ue a 


eae aies Well, just how would you build this? (Henly. asked) and I said. “well, that 
is something the contractor has to make up his own mind on, > and he says,. “Well, 


' how have the other contractors around this area been doing it?’ and I says, “Well, 


they usually use the econ grade, hold up and hold downs,” And he said, ‘Well, if 
they have been doing that, that: is apparently the way to do it,’ and I told him 


. where to get his dirt and where to place it.” (Emphasis supplied.) 


7 Asked whether there had. been further discussions about ite econ- 
i oe method of construction, Boston replied : “We discussed it, I 


think, until the job ended.” Uh ted: whether he had: specifically aie ‘a 
: . cussed with Henly. his own “roadway” method oF construction, Boston _ 
i. replied: “T don’t recall its being brought up.” | Finally, when. asked 


| directly whether he had ever instructed Henly to build the laterals. 


by the econ-grade method or any other method, he repeated : “We told a 


him we ould tell him where to get the dirt and where it was sup- 


= posed. to go.” A little later when asked whether at the time the’ econ- 


erade: method. -was discussed with Henly any question had been raised 
“how payment would be made,” Boston replied that at first the ques- . 


tion had not been discussed, but that later on he. had brought the . 


_ question up himself: and told Henly that “he wouldn’t eet Dee for 
7 excavating the prism through fillsection” =~ Ry 
-_ _Boston’s testimony on cross-examination makes it cleat that he — ee 
that Henly’ s method would: be “borrowing dirt with a-dragline to — 


make his fills,” and that he told Henly that he could not follow that — 


“method. He put this in emphatic form when he testified : “Borrowing 
-promiscuously up and down the sides, yes, that was out.” Boston’s 
testimony on cross-examination also indicates that he knew in general 
what method Henly intended to follow in constructing the laterals. 
He conceded at least twice during his cross-examination that when he 
attempted to explain to Henly the econ-grade method of construction, 
the contractor showed. little if. any comprehension of what he was 
talking about. In his cross-examination, he also fixed the time when he 
had first told Henly that he would not be paid for rehandling the ma- 
terial.in the fills.- It was.“a couple of months” after the work. of - 
excavating the laterals had commenced, and, of course, after some of 
the economic grades had been constructed. : | 
-7 Boston’s testimony. in this respect, is in. direct contradiction to a statement he made 


joan affidavit, which was dated September 8, 1958, and which was Ancluded: in the appeal 
“file as Exhibit 17B- attached to the Contracting officer’ Ss. findings of F fact. In this affidavit, 
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~ Milliken, who WAS, present Surag ne aomversa ions between. Henly = 
ana Boston, -was. called as a. witness’ to ‘corroborate the latter’s. tes- 

: timony. - “But, while he did so in.a ‘general way, there 1 were: significant 7 
. discrepancies. The chief. inspector’ Ss. testimony — makes it clear that — 
~ Boston’ knew. that. Henly intended to use the “roadway” method of’ 


construction,® and that he told the latter that sidecasting with the — | 


dragline’ would not be allowed.® “Perhaps: even moré: interesting are 
the differing : versions Milliken | gave, ion direct, and cross-examination, - 
respectively, with. reference. to the way Henly: reacted after the econ- 


grade method: had been explained. to him. -On direct, examination, ae; 
Milliken. testified. that: Henly exclaimed: “What: i is-good enough for ao 


_ the other contractors is good enough-for me.” , On. cross-examination, 
however, Milliken testified that. Henly remarked ‘ “Tf we have to- do: 
it; we will go.and. get the job done.” . (Emphasis. supplied.) 9.) 
. The: Board has.no doubt that: Boston truthfully ‘testified that he 
never in so. many words “directed” Henly to:construct the laterals. by: 
the. econ-grade method, It is: convinced, however, that. what he. said. 
and did “amounted.to that.”.The issue whether Henly voluntarily - 
agreed todo. what Boston wanted him to-do must*be determined..in 
terms. of the realities of the situation rather than in: terms of a for- 
mulary... The Government undoubtedly wanted the appellant.to adopt 
the econ-grade method.of construction, which,under the circumstances 
. of the particular job was the most efficient.and the cheapest from. its 
| point: of view, ‘as the contracting officer expressly found, and it is easy 
to perceive how in his zeal to achieve the desired. objective the Gov- 
ernment engineer overstepped the line between. persuasion and -in- 
struction. «.He.assumed too readily that Henly intended to engage in 
extensive and promiscuous side-borrowing when all that. the contrac- 
tor had in mind’ was actually to “steal” an occasional shovelful of 
dirt and, alarmed by his own erroneous assessment of: the situation, 
he gave him. instructions, before the excavation had really gotten 
under way, which could not be entirely squared with the provisions 
of the’ specifications; such as by telling him that he would determine | 
from where he was to get his material. It should certainly require 
the most, CONVO proof to establish that Henly, who had only. an 
| Boston deposed as follows: “I told Mr. Henly at the start of the job that the way he ‘got | 
paid for making fills was either overhaul of lateral excavation or. borrow or both and xo 
payment would be made for excavating fills above original ground.” (Emphasis. supplied. ). 


‘8 Thus, he testified that “we told him (Henly) that we' would not permit the borrowing © 
of the material outside of the right of way and as far as leveling off the ground, making 


the roadway section through there and disturbing the center line stakes that we had, are . 


brought Mr. Henly into the office to ask about it.” 
® His testimony . on this point was as follows: “And when Mr. Boston asked him. hit 


he was going: to. do in‘a deficiency section, he said he would reach out and side ast oe Sp, 


the drag line; and Mr. Boston told him. that was: not permitted * * *,” 


0 It" is true that this remark was ‘included. ‘in counsel’s question to" the witness but the - 7 


latter affirmed its COMPnC HESS i 
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‘apiperteot idee of the econ- -grade_ method of or readily on 


accepted. what he: did. not comprehend. Moreover, the Government eg 

would have to.show further that it was distinctly understood that,if 

Henly agreed to. do what the Government: obviously wanted him to ile, _ eee 
2: he could. not. claim: additional] compensation to offset any extra costs 


which might be, involved in. the Government’s method. : This, the 


record. shows: with: absolute: clarity, is precisely - what was not under. | 


 -gtood. It was not: until coristruction by the econ-grade. method was. 
~ well -under-way: that, Boston told Herily that he would not be ® paid. for 8 
: vehandling. material. - : 

. The Board must. concladé that the Cee tas not Fibra the | 

Ps ‘btinden of proving that appellant voluntarily accepted the econ-grade 
method of construction. Therefore, the appellant is entitled to addi- 


7 » tional - compensation. to cover the Le costs of excavation. which - 
' may have been attributable to this method. | : 


| he Government tikes the:position, to be sure, that Before: ties ex- a. 
. cavation claims ean ‘be allowed.the appellant must. show by substantial: 
evidence that the econ-grade: method of construction was more expen- 


give: than the: method which the. appellant intended. to follow, and % | 
argues that’ the record Indicates ‘the contrary. This. argument. is. eae 


| based. on. testimony: of Boston that 90 percent: of the canal excavation — 
on: the. Columbia Basin Project’ was performed by contractors by the — 


-. econ-grade method. This sort of statistic is, however, far from con- 


-* elusive, for there i is no positive. testimony concerning the motives that 
thay: have Jed: various. contractors to adopt the econ-grade method 


voluntarily, and: they’ may, have done so, for instance, because their 
unit. bid prices: for excavation were considerably higher than the — 
_appellant’s, or even because they did not fully. realize ‘that the econ: — 
grade method of construction was more expensive. Moreover, Boston 


~~ himself also. testified that. he did not know whether the: “roadway” . 


~ method was any cheaper than the econ-grade method of construction, 


| ‘2 and it is. of some significance. that, although the contracting officer 
found that the econ-grade method was more economical for the Gov-— 
ernment, he refrained from finding also that it was more economical — 


for the contractor. The fact remains that Henly testified that -he 

_. thought that if he had been allowed to follow his own method of con-— 
struction only about 5 percent of the material in the fills would-have _ 
had to be rehandled, and the Government did not iat to rebut this. 


i testimony. “ eee Py fs a : i 


-i In such cases as. Kor sho} Gousnwstivn Co., Ine. 63 L.D. 129 (1956) § “Oates Construe- . 
tion 0o.,.63 ID. 180 (1956) ; and MeWaters and Bartlett, IBCA—56 (October 31, 1956), . 


- the Board disallowed claims based on reexcavation of material but in all these cases the ’ 


he reexcavation was involved ‘in. : the contractor’ S own chosen method of operation. 
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7 Sy far as concerns the excavation outside the shoulders “of thie, 
lateral: prisms that is involved in’‘Claim No. 2, the Government argues 
that since the replacement of this material was due to the limitations 


62 OE the- appellant’s’ equipment, rather than to the econ- -grade. method ees 


- of construction, and since the appellant has not’suggested any more | : 
économical method by which the problem could have been solved, it. — 


has failed to establish a basis for additional. compensation... ‘The. basic ae | 
s difficulty: with this argument is that the shoulder excavation was also — 


made necessary by the econ- “grade method of construction which must; 


therefore, be regarded as the primary: factor ‘in increasing” the mppel- 


-lant’s costs. Moreover, at the conclusion-of the. hearing, Henly took. 
the stand to. assert that he could get into the bottom of the ditches — 
_ with his equipment, and that he believed that the Government wanted 
the shoulder excavation because the material so obtained was better _ 
| than the material in the canal prism. “Again, tis. Government made | 


- no attempt to rebut this: testimony. | _— 
- The Board must hold that the appéllant i is entitled to additioual ve 


; compensation under Claims Nos. 1 and 2. The parties agreed. at 
the. hearing that. the contracting officer ‘should make findings with 


= respect to the: quantities on the basis of which the additional compen- xy ; 
sation would be determined if the appellant prevailed, and he is - 


directed to make such. findings. In arriving at the quantity of re-. 


_ handled material involved in Claim No. 1, he may deduct, however, 
the 5 percent which in any. event would have been iehanaled under 


_ the. appellant’s chosen. method of operation. Since it is apparent 
_ that it is easier to rehandle material that has once been excavated,” 


the contracting officer need not be bound by the unit. prices for excava- 


tion. provided in the schedule, and may fix a lesser price in determin- | 


~ ing-the amount of additional compensation under Claim No. 1. If 
the: appellant i is. dissatisfied with the contracting officer’s determina- 
| tions, it may appeal again to the Board pursuant to the “disputes” 
cay clause of the contract. oe 


7 2. The Classification Claims: 


All thie of the appellant’s excavation claims tote the ee a 
tion that a very great amount of material was wrongly classified by 
the Government. The extreme divergence between the Government’s 


_ classification and the contractor’s claims can readily be seen in the 


following table in which they are compared aa 


. 5 In paerabhe 14 ‘of the findings, the contracting officer commented on the ease with 
i which the material could ne reexcavated. . 
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~2L Amount ag “xdditional | Darcantaee 
Swag Bo hg | Beic, a. ey classified ate amount ''| ‘increase 
.. -Classification 4 |" bythe. "|. claimed. |.represented.. , 


Government by the. by contrac 
ae aes contractor. tor’ s claim . 


i . —.—__— —_ - ee (yr _—l\oooewwm i-——__—_— + 


ae ee ae , aie % 2! |: ee Percent 
Intermediate, in laterals and wasteways.._i:-.--.2--.<-.s---- 18,166 | © 10,861 foe 2 7BT 
Rock, in laterals and wasteways. ....--2----------------------| 3, 884 14, 132.2 os, 424 


Rock, in structures... --- pose eee ee | Os, ae 2.2) 2,600. ow. ie 


Except, for some basalt rock found in r the 53. 1D wasteway, and some 
_brown or “rotten” caliche, found mostly in the lower part of the pipe 


\ chutes, the hard material eneoimtered 3 in excavating was white caliche. 
- Caliche is a calcium rock which, although usually very hard, tends.to 
| disintegrate when subj ected. to weathering, and. it is, therefore, found © 


: also i in forms so ‘soft that pieces. of it can be broken. with one’s ! hands. . 


"Where found on the. present proj ject, the caliche was generally cov- 

7 ered. by. earth material. ‘Tt lay in planes which varied, however, in — 
depth. As it was. usually pure white, there was little difficulty in 
_ determining the ‘point of contact between a layer of caliche andthe | 
overlying earth. The elevation. at which the caliche lay having been 7 
established, all the material in the prism, below that elevation was | 
classified as either intermediate or rock excavation, except : ina few ~ 
instances where there was material below the caliche so soft that it. 
could be dug with a dragline.* Although the excavation was ob- 
- served. by Government personnel, and the elevations at which the 
~ ealiche lay were. determined by them as. the work progressed, the . 
material was not classified until a aa “reach” * v4 had been. 
oes completed. : 
~The maaak’ is: not contending: that any of the earth ovens . 


the caliche was. ‘intermedi ate. material. . “What the appellant. chal- 


leng es is the relative amount of intermediate and. rock material in the 
caliche. It must be apparent that this could not be determined with 
exactitude, and that the making of the. determination involved. the: 
exercise of judgment based on observation .of the material and. the 
operation of the excavating equipment, mainly the rippers. Materi al 
which could not even be ripped was classified as rock. . How much of 
_ the material was intermediate and how much of it was rock was 
_ determined in terms of percentages. The upper layer of basalt rock 
in the 53.1D wasteway was paid for as.rock but lower down the 
basalt was found to be shattered, 15 and to be intermingled with earth, 
| 18 Milliken testified that such soft material was encountered in several of the pipe drops. 
“In the structures, and that. the largest quantity -was found in excavating for the 53.1D 
| wasteway between Stations 272-+00 and 276-+00: ‘The caliche layer. there. extended. fal 
_ from about six-tenths: of a foot to about 2 feet below the ground surface. . 
44 This term appears. to. be of rather indeterminate bature. 


~B This was denominated “dice. Tock” by the project personnel. Tt was usually ee 7 
G-inch cubes... oho fey jae ‘san ot 
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| a most ef 7 was : paid ae ir teruiedinte eecavaon: since it ‘did. _ 


not. require loosening in advance of the use of the dragline, Since 


the brown. caliche for the most.part required ripping, it was paid for — 7 


as: ‘intermediate excavation, except. for the small gies that: y was Sse — 

‘fied aS common. . 7 ; oe 
~ . It must be obvious that where Siamene is such an. Gmooteant ele- 
iment in the. classification of material the Government’s classifi- 
cations should not be upset. unless tangible. and convincing “evidence 
- of error or bad faith. has been. presented. The evidence. offered . by 
the appellant i 1s. far too. vague, and insubstantial to challenge. seriously 
the Government’s classifications... Indeed, itis‘ rather curious aspect. 
of. the ‘present. case. that. the. appellant, persists. in making. the chal- 
lenge, although Lzicar, its superintendent and chief. cwitness: on,the 


classification. ABSUES, conceded at the hearing | that how. material should | 


be classified was “a matter of opinion”; ‘that the Government was _ 
liberal in applying the classification tests, and did. not exhaust every 


~ dast one of them before classifying manterial < and that during the 


| progress of the work, which would be the best time for threshing out — 
any issues of classification, he never. made. any objection, which could : 
| be described as “vociferous.” -. 
“Indeed, although paragraph. 37 of the Specifications. provided that : 


- | representatives: of the contractor: should be present. when. excavated | 


material was classified, and although the appellant was. afforded. the 


a opportunity to be present, its representatives did not bother to-partici- | 


pate in the classification of material except on a few occasions. They 


decided early, apparently, that it would be useless to argue, and that — = 


it would be best to rely on the reasonableness of the Government i nm 


a making the. classifications, although they did attempt.to preserve their” 


Tights by protesting against some of the. ‘Government’s progress pay- a8 
ments. It was only after all the work had been completed, that the - 
appellant asserted the classification claims. | | 

.. The only evidence of any consequence submitted by the oases in 


2 sapport of its excavation claims.was a document consisting of photo- 


graphs with accompanying descriptions and* comments supposed to 
represent the result of a spot check of the Government’s classification 
made at 70 pomts along the laterals and wasteways. by Lzicar after 
completion of the work. . Lzicar testified that in ‘taking the photo- 
graphs of the laterals he was able to.locate particular stations because - 
the stakes were still there,. and it was possible to observe at the sides 


_ ‘where the original ground was. However, where the shoulder ex- _ 
- cavations had been refilled, he had to go outside the banks. Moreover, . 
he, did. not actually: survey each location: and his photographs do not => 
show where he had dug back into the canal banks to expose the point of - 
contact: between a overlying ground and the caliche. Furthermore, fe 
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fe ‘ahoaich the caliche did not: lie: at-a: ‘wmiform 1 depth swith, ieteraice: to - 


| the ground surface; he took his photographs: at, locations which were 


are extremely far apart, and ‘projected his averages for these. extremely he 


— long distances.2* Shortly: before the hearing the. Government. made.a, 
spot check of Lzicar’s survey, selecting : at random five locations where 


there were wide discrepancies between the grades -at which the appel- oe 


: lant. was contending that’ the caliche -was-encountered; and the. Gov- — 


ernment: had found the caliche...The. spot check showed that. the dis- | . aA 


- erepancies..were . marked, indeed, and confirmed: the! Government’s 


>. original determinations within a very close range. . Another spot ¢ check Oa ee 


made by. the Governinent at:some 24 or 25 random locations after com- i 


7 | pletion of the work also confirmed. within extremely narrow. margins ad 
- of error the Government’s original determinations of the elevations 


at which caliche had been encountered. Considering that Lzicar — 
chose not to participate in the classification of material while the ex- . 


_ eavations were in-progress; that his survey after the work was com- 


— pleted’ was wholly an ex parte ‘affair; and. finally that it has been | 


shown to be inaccurate in. serious: és poste: the Board must. concludé _ 


that it is insufficient to establish that the Government improperly - 
te classified the material in the excavations for the laterals and waste- | 
- ways: Ag there is no other Satisfactory’ proof, and the burden of proof. _ 

js on the appellant, Claim No. 8 and Claim No. 4 must be rejected. 


The Board. must reach the same conclusion with ‘respect to Claim 


: No. 5, involving the alleged: additional rock excavation in:the struc: - 


7 : tures. The contracting officer invoked the protest requirements. of 


| paragraph 37 of the specifications, as well as paragraph 9 of the 


General Conditions of the specifications, against the allowance of this 


claim. As the structure sites have. either: eon. covered. with concrete oe 


or backfilled, and it. would now be extremely difficult, if not impos- . ae 


sible, to. een ligh: either the caliche elevations or the relative volumés © 


~ of intermediate and rock material, thére would, seem to be good reason 
for enforcing the protest requirements. Quite apart from this con-. 
sideration, however, the record fails to. establish the. validity of the 
-. claim. To distinguish between intermediate and rock excavation in 
_’ the structure sites. -was even more’ difficult than in: the case. of the | | 
: laterals and wasteways. Because the structure sites had either: vertical - * 
sides or very steep slopes, the respective amounts of intermediate-and 


_ rock material could be determined only by picking on the material 


or shoveling it. Aster this had been done, the’ percentages of the re-_ ne a 
‘spective materials were estimated. The appellant: has simply arbi- oS 
trarily, adopted a. higher percentage, ratio for. the rock excavation 7 on 


 - 18 The distance between some of these Jocattons was coadaeeaniy” more than. 9, 000 feet, ee 


It should be noted that the Government in _ Classifying material took shots. at. 100 foot a oh 


intervals. 
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than the Govanehe aid on “the theory that since the structure a a 
- cavations. went deeper, the caliche encountered must have “become 
_ harder. ‘This theory seems to be a wholly inadequate basis for reject- — 
_ ing the more informed eeu OF the: Coyne U personnels aia 
a actually made: pe claasificesions. Pa, Oe ee oD 
| poe ee ee 
*Phetetors, tS findings of fact: and soncluisigns: of ihe sonitinctinig 
officer, dated October 7, 1958, are reversed in part and affirmed in part; 
and nee is directed to pore as outlined i in the last paragraph of the 
discussion of Claims Nos. L and 2. = 
ae | Wanuraae esau, Member. i 

I concur: : 3 3 | | 


_ | Pawn H. Gaxe, Chairman. 


| | "APPEAL OF SEAL AND COMPANY 
. TBOA-181 eee "Decided February 2h, 1960. 


: Contracts: Appeal 


oA notice. of appeal that.i is. filed. in advance of a decision by. the. contracting: of- : 
.. ficer will not be dismissed as premature. where both parties have ‘treated the - 
: ‘notice as being an appeal from the subsequent decision, and where the Gov- 

| ernment does not take a contrary position until after the time for filing a new 
aca mOUce: has hear , oe . Saad 


a “BOARD OF CONTRACT APPEALS. 


“The Goeniat has filed a statement of position concerning ae ap- 
peal: which contains what is, in substance, a motion to dismiss the ap- 
_ peal for lack of jurisdiction on the ground that it was not taken within 
the 30 days allowed by the “disputes” clause (clause 6) of the contract. 

In this opinion the Board will LcoternIne ony ene jurisdictional i issue 
- thus presented, | 

‘The appeal arises under a cattrnce eth the National: Capital Parks © 
of the National Park Service for floodlighting at the Washington 
Monument, which incorporated the General Provisions of Standard | 
Form 234 (March 1953). The appeal involves five claims for extra 
compensation in the total amount of $10, 706.71. | | 
. >. The five: claims in controversy were formally submitted to the 
7 ‘National Capital Parks by a letter of June 30, 1958, in which, after 
- referring. to prior discussions concerning them, appellant stated: 


‘Triasmuch as we have already been denied this claim once we request 
8 hearing befor e the ee Boar d.. : . 


oe their basis, and then went on tosay: 


- or Pe 2a SEAL AND. COMPANY . a = ae a Se | 
| eee ee February 2h, 1960 | es 
“The coneagane officer: replied by a letter of J uly 18, 1958, in which: 


a he. stated that appellant acne be advised when a | decision had been — 


reached. 
Under data. éf ‘Novatiber: 4, 1958,. Poe lene ae a “letter to the i: 
| Secretary of the Interior hae the five claims. dhis letter outlined 7 


“Phe Government owes. us. $20, 847. 53 in detntnages and: authorized . nena 7 


| orders? In addition to the above. amount, we have never been. afforded a hear- : 


ing as. provided. in-.the. contract on our claims. for extra compensation. in. the eke 


a approximate amount of $10, 000. 00. | a 1 ee eat 
a _ .° se — > ®. fee * ee on eee a aes + 


We ask, therefore, that steps be taken, as soon as possible, to release the money — 


’ which is due us, and to arrange the heaving’ allowed us under ‘Par. 6 of ine Gen- a ae 


: eral provisions of the specifications. - 


Under date of November 5, 1958, the contacting; officer ana a foe & 


mal. decision denying the five claims. This decision recited that it a 


was issued. “in order that your appeal may be properly presented.’ Dae 
i: Ite also stated: : | 


| In Grder to pee ree this sinter: we are » forwar ding a copy at ‘this (eter 4 ‘to- : 
_ gether with. your. letter, of June. 30, 1958, with its enclosures,. to the Chairman of : 


- the Board of Contract “Appeals, calling his attention to the request. contained in - 


- your letter of.J une:30 for a hearing: before that: Board. “Any further data which — - 


_ you. may’ wish. to submit. or: any ‘comment. on the: procedure we are following - 
_ should be: promptly communicated to me by letter addressed. to "the- nonce of 3 
the Interior it alae ae © ce : a8 | 


On November. 10, ‘1958, ‘the’ on eae ofileor eanencted: his de- oe 


cision, together with appellant’s letter of June 30, to the Chairman of 


- the Board: The memorandum of: transmittal ainind. that. he would | 


assemble “an appeal file of. pertinent documents”. when. informed. of 
the designation of a, Department Counsel. 7 
—. On December 12, 1958, the Administrative ‘Ansistint: ee of ie ; 
ne Interior informed ‘appellant; in epee: to its letter of. November. 4, 
that: a ee ee ee 
yours agin for. extra compensation in. ‘the’ aout of $10, 000 has eo ioe | 
warded to the Board of Contract Appeals. Tt, is:on the docket: of the Board-and - 
you may be assured of equitable action. _ You will be advised by the Board Te 
garding the hearing on your claim: fe shore rae 4 
7 Appellant. submitted: a more. detailed : explanation of iis er fon é 
_ its claims to the Office of the Secretary on February 19, 1959, and fol- 
lowed the ‘matter up in‘a letter of April 10 to the Administrative As- 
sistant Secretary. — The latter in his reply of April 23 stated: 


™ aT have. asked . that. counsel for this appeal be appointed promptly. When’ you 
“e are notified of his. appointment. and have received: a statement ofthe Govern- : 


ment’s position; ‘you. and- ep arenent’ come wal vee in a i poattion « to. > arrange 


_ This sum was ; subsequently paid aaa is noe involved in 1 the appeal. 
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| with. the Board of Contract Appeals for a time when an informal, conference, or, 
if. desired, a hearing: for the taking of: testimony, may. be held. - 


On May 20, 1959, counsel for appellant eat eee a “De! | 


s : partment Counsel had been appointed. ‘The Administrative Assistant’ _ 


Secretary replied by a letter of June 3 which, among other things, ; ; 
called attention to the fact that “a. brief eer porene the cdl had 
_ not yet been. submitted by. appellant. : 


. The. Board is of the opinion that the letter: of Nevetiben 4, 1958, was 


a sufficient appeal from the rulings" embodied in the contrncung 


: : | officer’ s decision of November 5. The letter plainly expressed a present 
intent to appeal to: higher authority. Had it followed by 1 day, 


instead of preceding by 1 day, that decision, there could be no doubt — . 


oe but. that: it-would have been a timely notice of appeal from the deci- 


sion. As the Board’s jurisdiction is appellate, it, is the general. rule 
that there must.be a decision by the contracting officer before there — 
can be an appeal, and that a notice of appeal prematurely filed is not 
validated merely by the subsequent. rendition of.a decision on the 
same subject as that covered by the notice. This rule, however, is 
not so inflexible as to admit of no exceptions for cases where the par- 


ties have actually treated the notice as relating forward to the deci- — . 


sion or the decision as ‘relating backward to the notice, and where 
a refusal to give effect to the practical constr uction placed. upon the 


: transaction by, them would be contrary to reason and equity.® | 
» Ample ground for the recognition. of such ‘an exception exists in ~_ 


_the present case. The contracting officer clearly intended his. decision 
of November 5, 1958, to serve as a step in perfecting an appeal which, 
he ‘considered;: had ‘bean: already initiated by appellant’s letter of 
June 30, 1958. The Administrative Assistant Secretary likewise 
treated the case as involving an outstanding appeal, rather than a . 
decision from which no appeal had yet been taken. It would be un- 
reasonable and inequitable for the Board to cot a different theory, 
now that the time for filing has expired.: | 

We conclude, therefore, that the letter of N seenibee 4, 1958, was 
-not made inaffestive by prematureness, and that the decision of | 
N ovember 5, 1958, was vealy appealed. 


-Concruston 
The motion to dismiss for want of jurisdiction is ; denied. | 
ey ce | | | Bxomer J. Suavenre, Mu ember. 
, Teoneur: rane a Be Sais ee ‘ 
i, | Paun H. Gann, Chairman. - 


ee “Westinghouse Electric Supply: Co., -IBCA-107, 57-2 BCA par. 1865 (1987 ae 
3 See B, W. overmill oe ASBCA No. 5570, 59-2 ea par. faa (1959). 
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Se UNITED. STATES V. MARY. A. ‘MATTEY 
wn A-28009° > eh 2 | Decided February 29, 1960. 


‘Mining Claims: ‘Discovery—Mining Claims: Common Varieties of f Minerals: | 


To. satisfy. the requirements for discovery on a placer mining ‘claim’ located - ae 
for a deposit of clay, it must be shown that the. clay is not. only marketable’ fae ; 
2 at a profit but that it is not a.common clay suitable only for the manufac. ee si 


ture of ordinary brick, tile, pottery, and similar products. 


aes = Mining Claims: ‘Discovery—Mining Claims: Common Varieties of Minerals 7 : 


ate deposit. of clay which contains impurities useful as flux. material: in the. a : 
manufacture: of sewer pipe but. which is not of an unusual. or exceptional mS 
“nature is a common clay where itis clear that all common clays: ‘Possess the ee 


ot ee same 2 substances and i in more or less the same Cegree= 
“APPEAL FROM THE BUREAU OF. LAND MANAGEMENT : 


“The United States has depenled to the. Secretary. of the Tuitavior | 
fiom a decision dated December 22, 1958, of the Director of the Bureau | 


of Land Management which affirmed a decision by a hearing examiner 


ae dismissing its protest against a placer: mining claim patent. applica-~ 
tion filed. by Mary. A. Mattey for lands situated: in. the. oe 


| ; N ational Forest, California. 


- In its protest the United States, throngh thie Forest: Serjies United - 


| States Department of Agriculture,t alleged that no discovery. Of: main- a 


| eral had been made and. that the land is nonmineral in‘character. . 


The patent. applicant filed an answer in which she stated that. the. mate 


claim, the Grape Vine Placer Mining Claim, contained a. deposit of 7 


Slay, oF commercial value, estimated to contain more than 250,000 
_tons, ° which has been and. is being used in the manufacture of various < 
clay products, including sewer pipe. ae 
. Thereafter, on. January 29, 1957, a ‘hearing was held before i a ‘nears ges 
ing examiner on the charges aude by the Forest: Service. ‘The: basic - 


- facts adduced at the hearing are not in dispute. 


The claim, which is near Corona, California, contains a een ~ 7 
sedimentary shale or clay used by the Tillotson Refractory Company 


in the manufacture of vitrified sewer pipe at its plant in Corona. It 2 : 


appears that, after several: years of experimentation, the’ company | 
began to.use ne clay in substantial amounts in. October 1956 and in | 
_ the 8 months preceding the hearing had used a total of about 4 300 


=. tons (Transcript of Hearing, p. 46). The shale-is combined with bet: 


ter quality and rarer clays to produce a mix with certain desired. char- 
| acteristics. The. shale constitutes 65 percent. of a mixture, 8 a local = 


. 5 243 CFR, ag ed., 208. 6; as revised 43 CFR, (1958 Supp., 205. 2, 
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os résidual clay from antrenre land owned by, Tillotson 20 percent; and — a 


a purchased ball clay 15 percent: (Tr. 48-49.) : The shale clay is 


used as the bulk substance (Tr. 107). - While ordinary earth could | 


be used in its place, to do so would require a much higher proportion | 
of the better clays in the mix (Tr. 107-8)..: In sedition: the shale: © 
contains “impurities” which are.essential to the production of a good — 


grade of sewer pipe at.a reasonable cost. These “impurities” are: 


chiefly 1 iron oxide and sodium and potassium oxide, the first of which 
gives the product'a desirable red color and the latter makes possible: 
the vitrification of the ai at lower temperatures. (Tr. 58, 55-56, - 
182-183.) Feat ae 

There are several other ee eer of shale in ores owned 


-. lands in the vicinity, which are controlled either by Tillotson or other 
- manufacturers (Tr. 52).- There are also extensive deposits of aire? 


: nearby higher up in the forest (Tr. 58, 109-111, 120, 184-135): 
. The hearing examiner dismissed the protest, holding that there was 7 
a market. for the shale: deposit; that, because of the flux materials. i m 


it, the shale is usable for’ purposes other than making common. brick; A ate 


and that as a result there’ has been earned of a valuable mineral and | 
the land is mineral j in character. fae gttcg. , 
- The Director affirmed the hearing examiner’s ascaone on ins geoaail 


oh that the shale is peculiarly valuable for the manufacture of sewer tile 
because of the chemical] composition of the clay and the. flux materials 
. contained: in it. The Director stated that common or ordinary de- oe 
posits of clay: would not: constitute minerals subj ect, to location under | 
< the mining laws. - _ oP 
| ‘The United States has sppéeied on the grounds that: a ‘shale aspiaié | 
oe of ‘the nature of the one found on the ¢laim is not and never has been 


subject to location under the. mining. laws, and that, even if it otice 
was, it no longer is because of the enactment of section 3 of the act of 
J uly 23, 1955 (80 U.S.C.; 1958'ed., sec. 611), which states that common 
| vurietios of certain minerals shall not be deemed a valuable minéral 
deposit under the United States mining laws. : : 
Under the mining laws-all valuable mineral deposits in the re 
lands are open.to-exploration and purchase and the lands: in which 
they are found are. open to occupation and. purchase except as they may 
have been, withdrawn or reserved for. other disposition (30 U.S. Cas 
1958 ed., sec. 22). While the lands remain open and until other rights - 
have attached to them, the discovery of a valuable mineral deposit 
_ within the limits of: the claim will validate the claim (30-U.S8.C., 1958 
ed., secs. 23, 25) if other requirements of the law have been mete In. 
order to satisfy the requirements of. discovery on a mining claim lo- | 


. cated fora deposit of one of the mineral substances. of wide: occurrence, 


— such as clay, 3 it must be shown that the deposit can. be extracted. and 
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9 : removed at a profit: This includes a favorable iowne as 46 the. ac~: 7 
~ cessibility. of the deposit, boria fides in developmient,. proximity to 


market, and the existence of a present. demand. United States v. | 


Reverett Foster et al., 65 1.D. 1 (1958), and cases cited, affirmed Foster’ 


-y. Seaton, 231 F.2d 836 (1959) ; United States v. Tohn B: Kathe, Fe. ag 


i A-O4E (November 19, 1958) - : ho 
7 However, not every deposit of: clay. for hicks a. oe xinis can 
serve as the basis for the validation of.a mining claim. The Depart-" 


ment has never recognized marketability as the sole test of the validity’ F 
of amining claim of thisnature. In Dunluce Placer Mine, 6 U.D. 761 
(1888), and. Heng et at..v.. Bradford, 31. L.D..108 (1901), the Depart-: 


‘ment held that a deposit of ordinary brick clay could not-be entered’. 
under the:mining laws. In olman et al. Ve nae - Utah, 41 L.D. a 
314. (1912), the. Department said: | 


It is not the understanding of the Department that Congress hae intended that | 
lands shall be withdrawn or. reserved | from general disposition, or that. title 
thereto. may-be acquired under the: mining laws, merely because of. the occurrence 
' of clay or. limestone in. such land, even. though. some use may. be made. commer~., 
cially of. such materials.’ ‘There are vast. deposits of each. of these materials un-. 
derlying. great. portions: of. the. arable land. “of. this’ country... It. might , pay, to. use. 
any. particular ‘portion. of} thesé, dépssits: on. account: of. ‘a: temporary local. demand : 


for lime or for brick. id, on account ‘of such use or possibilities of use, lands 


: containing them are: to be classified. as: ‘mineral, ‘a very large portion of the public 
domain would, on this account, be excluded fr om. homestead. and other agricul. 
tural entry. * * * It is not intended hereby to rule that there may not be- de-. 
posits of clay and limestone of such exceptional nature as to warrant entry of 
the lands containing: such deposits under the mining law. (P. 315.)7 


The Department made clear to Congress its view that. marketability = 
alone is not sufficient to validate a mining claim based on a deposit, of — 


clay. In commenting on the bill which Beran the Materials Act of : 


— July 34,1947 (380 US. Cc. 1958, ed... sec. 601 e¢ seg.); which authorizes: o 
_ the Seciistary to sell cortain: thaterials, on public lands of. the United 
| States, the Under Secretary of this Department stated: | 


“There are on the public lands many materials and resources which can be sed. 
7 profitably for the benefit. of local industries and communities and to the disposition. 


- of. which there i is no real objection. There is, however, no ar teen a sty A 


. under which these may be utilized. ok re 


conan ‘in the materials to which it, is contemplated the proposed pill would ' — 


ee ae eee) ee err ee 


“9. Sand, stone, and gravel not ot such quality and quantity: as | to be: subject ‘to. a 7 


; the mining laws but which: are: desired by local, governments, railroads, local in- “ 


°S4 dustries, ranchers, and farmers for the construction and maintenance of highways, | 


- secondary - ‘roads, cae structures of various: kinds, and: farm ‘and ranch 
improvements. ae ~ ane ga es ee 





2 See also irs. A, . Van Dolah, A~26443 (October 14, 1952). 


he : 
\ , 
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4, Common earth to be used. for road fills, earth dams, stock-watering reservoirs ee | 
o and. similar uses. . 


. 5 Clay to be ised. for die rianunactdis ot ‘bricks; tile, pottery, and. star - 
. products. (8. Rept. No. 204, 80th Cong., Ist sess.) fyeep 7 
‘The. Department has restated ‘its ‘position several times. ne TS. A, 2p, 2 
Van Doalah, supra, in. 2; ef. United States v. Everett ee et ay: 
United States v. P. D. Proctor et al., A-27899. (May. 4; 1959). 


| . Thus, the. Department has Jong constitied the mining tae as: 3 hot a 
. validating a mineral location: based upon’a deposit of sand and. gravel: 


: amerely. because there is some market fort. Ac long continued and uni=: 


form administrative interpretation: of a: statute is entitled. to great: 


weight in its construction. United States v..Wyoming, 381 U.S. 440, 
454 (1947); Lykes:v. United States; 343 U.S. 118, 126-127 (1952) +: 
United States et-al v. American.Trucking Associations, Inc., et al:, 310° 
US. 534, 549 (1940). Particularly is this so:;where Congress has ac-: 
. cepted and acted upon the basis of.the administrative suey Drea 
Brooks v. Dewar et al., 318 U.S. 354, 360, 861: (1941). oe ' 
On the other hand, the: Department. has held that lands" eotitaining! 7 
| deposits of clay of an exceptional nature may be entered under the min’ - 
ing laws. “United States v. Barngrover et al. (On Rehearing), 57 ID. 
533 (1942) ; Fred B. Ortman, 52 L.D. 467, 469. (1928) 3-see. also Mrs.: 
A.T.Van Dolah, supra; Holman et al. v. State of Utah, suprai - 05 
‘The contestee’s position on the law is not too clear.” On the one Hand; ; 
she seems to'contend that even common ¢lay is subject to location vindar ‘ 
| the mining | law so long. as it is marketable, On the other hand, partic-. 
clay. deposit i in “question ie By} distin and special value, as. the Director 
found. Of course, if the first proposition is.true, it would be unneces- 
— sary to determine whether the ‘Mattey. clay. or chale possessed an un 
common. value. AML that ‘would have. to be ascertained i 1s. whether the: 
clay isin present « demand and i ismarketable. “20... as 
For the first proposition, the contestee ‘yelies heavily. upon n Layman 
et al. v. Ellis, 52 .D: 714 ( — which overruled Zimmerman v. — 
Brunson, 89 L .D: 310°(1910): In ‘the Zémmerman casé, the. Depart-_ 
ment held that sand. and. gravel; which had no peculiar property or 
“4 characteristic but had been used in: making. concrete. for building, | 
- purposes ‘and whose: chief value-derived from:its proximity to town, 
were not minerals subjec ect to mining location. The decision’ cited, os 


| ford, supra. “Layman: et al, A Ellis also involved gravel deposits. which eo 7 
had been: sold for. use. in. road. and, building construction, on. ‘the State. Ns 


| iooation, ihe Desi encak Eoiited to the ae ee and widespread : 


economic value’of gravel and the fact that it is definitely classified . ; - 
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F as a eral product j in ote and. commerce.: | However, the Layman 
ase. did not rely. upon marketability alone. The Department said: 
| Good reason also: exists: for. questioning the. statement [in the Zimmerman: | 
ease] | that: gravel has. no. Special, properties or characteristics giving it special 


value. “While the. distinguishing ‘special charactéristics of gravel ‘are purely: 
physical, notably, small ‘pulk, ‘rounded: surfaces; ‘hardness, ‘these -characteristics 


. Fender gravel readily’ ‘distinguishable by any-one from: other rock: and fragments: ce. & 


of rock and’ are the: very’: characteristics. or properties. that. ‘long, have. been: . 


; 7 Ea sence as: uapartie:! to: it meiLity. and. value . in. its natural state. ear L.D., 
— at 720.). , ait ee iat bus sf ; 


In: other oe the: ‘Department saiied t to’ i Sane chat Grew . 
is a rock: of - ‘Special and: distinct. value because. of. its physical char> 
acteristics, and,: therefore, that. as a rock. of peculiar value it is. sub- ‘ 
ject 'to mining: doesn, just as rock of aan value for building pur. | 
poses is subject: to mining, location. . - | 
“However this imay: be, Layman et. a v.. RNs. was. confined to, gravel 
7 and considerations: pertaining to. gravel... -It-did-not .in. terms or. by 
necessary: implication: overrule King et al. ». Bradford or H olman et. 


al. v: State of Utah. In fact, inUrs. A. T.Van Dolah, supra, decided. | 


many: years after. the: Layman, case, the, Holman. case. was.cited in.sup- 
-port of the proposition: that comimon clay cannot. be. located under. - 
the mining laws: although. clay ofan, exceptional nature may. . be. | 
_- <In-‘addition, it: is: lear. from: the terms of the. Materials. Act. ‘of 
J uly 31, 1947, its legislative history, and the Department’s construc- 
tion: of ‘Hie’ act: that' common. clay 4 is not. subject, to. disposition. under 
_ the mining: Biwel 3 Vt only: remains ‘then. to, determine. whether the 
elay:and shale deposit: on which the. appellant's elaim is founded is 
a common: clay-ora:clay ofexceptional nature... .° |. 

The only unusual qualities attributed. to. the pee are: that it | 
contains: certain. ““ampurities” and is used i in the manufacture of vitri- 
fied::sewer™ pipe.::: The impurities, or flux materials, however, are 


7 merely the. ordinary substances found i in common clay. Indeed, it~ 


is. their. presence in. appreciable. amounts. which differentiates the - 
common élays from the Jess‘common: ‘clays (Tr.119) 2 There is noth- 
ing in the record | to: indicate. that: the: Mattey shale contains. flux 


-. materials in unusual combinations or that it is different in compo- — 


' sition from. any -othér ‘common’ clay... The: only: comparison: made: 
was between'thé shale and common dirt asa bulk material for the clay 
‘mixture used in manufacturing the sewer pipe. ‘The. fact:that. there - 
the advantages are..in'favor°of using shale over. common. earth is 
needy: sufficient to, warrant: classifying. the shale as uncommon. an 

“Turning now: to. its use in the manufacture of sewer pipe, we must 

| first note that § sewer pipe: Is generally: classified a asa, heavy clay product ; 


- §See “Mineral Commodities of California,” Bulletin 176, Division of ‘Mines, Department 
of Natural nee State of California, ook pp. 143-148. ~ . 
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along with brick and drain ies ihe lay used for such a purpose may : 
well fall within the uses of clay which the discussion above demon- 7 
strated ‘would not validate a mining claim. However, it is not neces- 


sary to rest on this ground because if the deposit 1 is in itself of the type 7 ar, 


of. clay, not. subj ect to location under mining laws, the fact that it is 


"used in. combination with purer clays cannot, remove: it from the pro- | 


scribed category. In other words, the use to. which a common clay is: — 
“put cannot make the. lands in which. it: is found: subject. to location. 


under the mining laws, if the use is not dependent upon any unusual: — 


characteristics of the clay itself. It would be different if a clay with: | 


unusual characteristics which could be used in the manufacture of 


ordinary. brick were used. to made a’ “product for which its unusual 


| - characteristics were essential. In this case the Mattey shale has no: 


qualities that it does not share with other commen clays and it 1 1s s used. 
a as any other common clay could be used.” | 
Consequently, I cannot find that it is a mineral subj ect to rocstina 
- under the mining laws or. that the land in which ‘it is found is, because: : 
of it, mineral in character. ‘Accordingly, I conclude ‘that’ there has: 
been no discovery: of a valuable mineral onthe claim, thatthe protest. 
, against, the: patent. application: Was. improperly. dismissed,.and that the: 
patent-application should.be: rejected. and 'the,claim: held nll and void. 
This conclusion makes it unnecessary to consider the contestant’s al~ 
legations that under the act es J cy 23; 1955, baa tial common canis isnot ~ 
8 locatable mineral. = 
Therefore, pursuant +6 ‘lis! dnuthority delegated to ‘the Solicitor be 
the Secretary. of the Interior (sec. 210.2:2A(4) (a), Departmental 
Manual; 24 F.R. 1348), the decision of the Director-of the Bureau of 
Land Management i is reversed and the case is remanded tor further 
| propodinge consistent herewith. | aoe 
oa i oe - Baro T. ae x S 
Baa eH 3 


ALUMINA DEVELOPMEN T CORPORATION | OF UTAR Er a 
(A28171 = Decided February 29,1960 
Multiple ‘Mineral | Development Act: Verified. Statement : 


‘The verified statement filed by a mining claimant. pursuant to: section re of the e PS 
act: of August 13, 1954, must be under oath. .: | ar 


Multiple Mineral Development Act: Verified Statemicits 
Where : an ‘officer of a ‘corporation filing: a: statement pursuant ‘to section 7 of | 
_ the act of August 18, (1954; subscribes: his signature to-a statement. that he — 
- is making the statement under oath and a notary public signs. and seals. al 


3 acknowledgment of the officer’s signature, the statement is Aonaidered to. oe 


“have been made under oath and thus Verified. cn 
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Multiple Mineral Development Act: Verified Sistemient | 
Where a statement filed. pursuant to section 7 of the act of August 13, 1954, * 
does not on its face show that it was sworn to, yet in fact. it was sworn to, 
the fact: that the oath: was. administered may be shown, by. evidence outside | 
the record. i re ee . ath et ie 


: “Multiple Mineral. Development £ Act: Verified. Statement 

i” ‘The signature of a corporate officer. to a verification” of a statement fled 
pursuant to section 7 of the-act-of August 13, 1954, or the corporate. seal . 
“stamped. on each. page of the statement is a2 eumiclent - signature to the. Bente 
- Ment, if a signature i is necessary. . i 


| Mining ‘Claims: : Lands: Subject to—Mining ¢ Claims: Special Acts. | 

o Mining claims are null and void where the claims are located. after. December 
8, 1952, and prior to February 10, 1954, on. lands then in outstanding oil and 
gas leases and the requirements of. the act.of August. 18,. 1954, une which 
» the Claims might have been validated, were not met. a : . 7 


: Mining Claims: Lands Subject: to 


"Land embraced. in an oil and gas prospecting permith becomes subject to mineral 
location, all else being: regular, as soon as-the permit expires and. not only. . 
_when.the. notation of the expir ation of the permit is made oe a 


- Mining Claims: Determination of. Validity - 


Mining claims whose invalidity is demonstrated by matters of eebord: are. 2 to 
be declared. nuil: and void by” the manager of the land office. without the 
‘tmecessity of further proceedings. : peta BE, xs ‘to ao on 


APPEAL. FROM THE BUREAU oF LAND MANAGEMENT. _ 


ignite Development Corporation has: appealed to the Seareteny | 
of the Interior from a decision dated May -21, 1959, of the Acting 
Director of the Bureau of Land Management hich: rejected ‘in. its 
entirety a “verified statement” filed by it-pursuant to section 7 of the 
—cactiof August 13, 1954. (68'Stat. 711; 30 U.S.C., 1958 ed.; sec. 5O7). 


The act was intended. to relieve persons holding or secking” ieee or - < 


permits of public lands under the Mineral Leasing’ Act’ (30 US. cC:, 
1958: ed, sec: 181:e¢ seg.) from the possibility: that at some time in ‘the 
_ future a mineral claimant: night assert’'a prior valid - mining claim — 
_. to the same land which would deprive the lessee of his rights to the | 
land covered by the mining claim. It provides, among other things, 
that at the request of a lessee, the Secretary, or his designated ae 
“sentative, shall. have published a notice describing the. public lands 
covered by. the lease and that, upon the failure of any. person claiming 


any interest in any leasing act minerals in the lands described in the _ 


published notice to file, within’ the time allowed, “‘a, verified statement” 
7 ean out certain matters relating to his claim— | 
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* * : such ‘failure shall. be conclusively Yaceniea: a “Gy to" constitute. a - 


- waiver and relinquishment by such mining ‘claimant of any and all right, title, 


and interest undér such mining. claim as to, but: only as to, Leasing Act minerals, 


and * * *, (iii) to preclude thereafter any assertion. by such mining claimant wee 


of any right or title.to or interest. in any, Leasing Act. mineral by reason of such 
mining claim. 30 U.S8.C., 1958 ed., sec. 527(b). | 


Proceedings under section.7 were initiated. by the Nicholas G. Toe 


gan, Sr., Charitable - Foundation, Inc., O. Preston Robinson, Seneca, :4 
Oil Company, Ray L. Taylor, and. Croft Oil Company, lessees of oil 


and gas leases Utah 07297, 08096, 09024, 09030, and 09040, respectively, 


and first publication was made in Oetcher 1958, ‘It appears that in 


~November 1956. Alumina submitted a letter and. enclosures to the 
manager of the Salt Lake land office. Ina letter dated November 26, 
_ 1956, the manager returned the enclosures to Alumina and said that | 
if it was Alumina’s intention to assert. surface rights to the lands 
affected by its.claims, it ‘would have to comply. with the provisions of 
the pertinent regulations, 43 CFR, 1954 rev:, Part 186 (Supp. dy 
copy of which was enclosed. Alumina’s attention was drawn to sec- 


tion 186.16 and to form 5 which, respectively, state the consequences _ 


of the failure of:a mining claiznant to file a verified statement and set 
outa form of verified statement. - 7 
_ On or about February 10, 1957, ‘Marines filed : a document entitled : 
“Verified. Statement of Mining Claimant Pursuant to section 7 of 

_ the act. of August 18, 1954 (68 Stat. 708)” in which it listed 33 


_ mining claims. in Ts, ft and 18 S., Rs, 13 and 14 E., S.L.M., in 


conflict with 10 oil and gas leases, including those involved i in “this | 
appeal. : | 
The datanent follows. the sia set, out in. ‘the regulation, The ; 
| paragraph numbered “1” states: 3 


Under and by virtue. of the hereinafter mentioned: mining claims. lowed 
prior to enactment. of the act of August 13, 1954. (68. Stat.. 708). the under- , 


signed Alumina Development Corporatio[n] of Utah whose. address is Price, . 
 Utahy 212m; ist. Ne ‘St claims*rights: in-Leasing Act: ‘minerals: defined. in-said: act. = 


There is, however, no signature to the statement as such... ‘Following a 


the statement itself, there i is a, separate page y which reads as follows: 


ee | ‘VERIFICATION 
State of Utah. 
County of . Carbon. ‘ss: 


J oseph BOF Forrester being duly sworn,’ deposes and. says. that. he is | 


an officer, : to-wit : President. of” ALUMINA DEVELOPMENT: CORP. 


212 E. ist N. St. Price, Utah the corporation, named’ in and whose | 
name is subscribed. to the foregoing Verified Statement of Mining. Claim- 


a peel’ 2 » ALUMINA DEVELOPMENT ‘CORP. OF UTAH ED. Ala i: en 


‘February 29, 1960" 


. bat eis and makes’ this verification for and. on ‘pehalf « of said pornocitivn: | 
e that” C [sic]. he has. read the foreoing: Vertified Statement . of Mining. 
- Cans and that the same is true of his own knowledge. | 


~~ [Signed] JosepH ‘E. ‘Founnstex: 
, President, oa 

state of Utah, ee ea ea , 
. County. of: Carbon. On: this 9 day of :-Rebruary,. 4957, sarcoennly appearedi 
_ before me the above. signer who duly acknowledged. to me that he executed 
the : same. . | | 
2 8 /Davcrua ra Poneees 

' Notary Public, im and for 
ec ba Carbon OA: Price, ueehe 
~My; commission expires: : 
Sa are - October 8, 1958 23S 
(Seal) | 
On May - 2p 1958, ‘Morgan. Roundation ee a ed betnanl: ee 


a the validity. of. the mining claims listed by Alumina as conflicting 2 


‘with . its. lease Utah. me 297 and. ealing: for certain aaa 


mt procedures. 


-. On May 8, 1958, the x manager held ite seried: statement for reje ec- 
tion as to 29 of the mining claims on the ground that. the claimant 


had not complied with section 1(a) of the act of, August: 13,1954 
(30 U.S.C., 1958 ed., sec. 521), and held 4 invalid because they were 
located ‘between : February 10, 1954, and. August, 38, 1954, on m lands. ote 


; covered by valid oil and gas leases. 


a On June. 4, 1958, the manager issued ar an ee P| ead m. , which 7 - oy ad 
he. rejected. the verified. statement in part, suspended it in part, and 


 held.the balance of the claims for hearing before a hearing examiner. 
Inca letter to the manager, received on June 5, 1958, Morgan: 
| Foundation, again attacked the validity of. Alumina’ S dlaime in con- — 
flict. with lease Utah 07297 and also alleged that Alumina’s statement. 
was not properly executed or verified. and that, as a result, Alumina. 
_.-hadsnotscomplied. with -the -filing-requirements within. the 150 days: — 
allowed. Similar contentions. were made by. the lessees of Utah 
09030 and 08096. 
On. June 23, 1958, the manager a a supplement: to his decibion : 
-, of June 4, 1958, heh rejected. the verified statement as to part of one ~ 
mining claim and held the rest of that claim and four others for hear- 
ing. The manager made no reference to the charges made by the oil - 
and gas lessees aguas the validity of the veritied statement filed by 
‘Alumina. - | 
- Alumina ‘appeal: to the Director; Bureau af Land Management, 
: and served the oil and gas lessees with a copy of its notice of appeal. 


Its appeal was restricted to 10 claims, or epee of claims, which the soe 


manager | had held. invalid. 
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The oul ml gas oe irae an answering. brief in whick they : 7 


contended that the manager had ruled correctly on the validity of the — 


“mining claims in conflict with their respective leases and repeated their: 
assertion that the statement filed by Alumina did not satisty me re- 
quirements of the statute. - 

The Acting Director held that the “verified sidtenian ” teaiacee by 

-the statute must be under oath, that Alumina’s staternent: was not exe- 
-cuted under oath, ‘but was nee acknowledged, and rejected the 
— “verified statement” i in its entirety. In disposing of the appeal on. this 

~ ground, the Acting Director did not find it necessary to rule upon the 

manager’s finding that some of Alumina’s mining claims were invalid. 
In its appeal Alumina asserts that its statement was in compliance 

a with the pertinent statute and regulations, and that, even if it were 

not, extrinsic evidence can be introduced to show compliance. | ee 
we an attachment to its appeal, Alumina has appended an ‘affidavit, 
dated: July 19, 1959; of Drucilla J, Powell, the notary: before- whom 

_. ‘Forrester appeared, in which she swears that she administered and 
. Forrester took an oath as to the truth of the matters in Alumina’s 

statement, but that she mistakenly used the form for an acknowledge- 


- em instead of for a sworn statement. 


The oil and gas lessees have filed a ac brief i in » whieh ie con- | 

_ 3s tend that Alanina? s statement was not executed in the corporate name, 
‘that it-was merely acknowledged, that extrinsic evidence may not be 
used now to remedy the defect j in the jurat, and that a ee state- - 
ment was not filed within the time allowed by the statute.- | 
_ The Department has ruled that the “verified stétement”™ which . 
section 5 of theact of July 23, 1955. (30 U.S.C., 1958 ed.,; sec. 618) , re- 
‘quires a miner to file if he desires to retain all. of his rights to the use . 


-of the surface of his claim must: be under oath.: Solicitor’ Ss opinion _ - 


M-36419 (February 25, 1957). ‘Since the language of this act and of 


= the act of August’ 18, 1954, is: identical in all material aspects, the i in- 


: ‘terpretation given the former: controls the latter: Therefore: a state-. 
‘ment filed under section 7 must also be a‘statement made‘under oath. 
The appellant’s first contention is that its statement as filed is a veri- 
‘fied statement within the meaning of section 7. It urges that the 
“verification and. acknowledgement must’ be taken: together and, if so 
taken, they show that the verification wastaken under oath. 
- In a recent case the Supreme Court: of Iowa. considered an jdentical 
‘situation aiid held the statement to.be a “verified statement.” “There'a 
statute required that “* * * every person: who wishes to avail himself of 
, a “ eS Jien shall file * ne a i verified statement: * sil of the demand 
The Court ald 


- * * * Tt will also be observed that the saataee scruibate did. not State that the . 
werson who had signed the statement as-to the correctness of the mechanic's lien a 
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had suberibed his signature and that it had. vee: sworn to peter: a notary. “The 

form used. by: the notary was to ‘the effect that the person. who. signed the state. 
iment “executed the foregoing instrument: and acknowledged that he executed the 
_ same’as his voluntary act and deed.” The signature of the notary and her seal” 
was attached to what may be referred. to as an. acknowledgement form. ‘Under 


Stes these circumstances was. the. mechanic’ s lien. verified? It is our conclusion that. 


oe the: affiant: ‘Robert Ds. Dalbey, in- signing his. name to the statement as to the cor- 
rectness of the lien and account filed. was, as. is shown by the certificate itself, con- 


scious of the fact that he was swearing to the correctness of ithe lien and account, : ee: 
~ and that: the lien should not be held invalid because of the-statement of the notary. oF 
_ before whom the affiant appeared. This conclusion finds support in the statement. 


in 1 Am. Jur., par. 18, p. 942, Affidavits, where it is stated: “** * * If the atten- 


tion of the person making the affidavit is called to the fact that it must be sworn to 


- and, in recognition of this, he is asked to do. some corporal act and he does it, the 


instrument constitutes a statement under oath, irrespective of any other formali- — 


ties,’” Daibey Bros. Lumber Co. V. Ortenie et al., 12 N.W.. 2d 2, 9 (Towa, uae 
| 1948) +2 : 
~The oil and gas esses atid upon ‘Gossard v. aiaés, or N. E, od 416 
: (Ind, 1939), for the proposition that.a verification must have both an. 
actual swearing and a jurat.- However in that case there was neither — 
a jurat nor a certificate signed by a ‘notary. One of the justices in 
Dalbey Bros. (supra) , in a special concurring opinion, discussed Gos- 
- serd v. Vanoter and distinguished it on this basis. Dallbey Bros. sa : 
ber Co.v. Crispin, supra,281? = . 7 | 
- Therefore, the statement submitted Dy. Alumina was sander oath and 


isnot defective for lack of an oath, 


Furthermore, if this ground were not sufieientt to validate ‘Masaine S 

‘verified statement, it would be necessary to consider whether evidence 
other than that appearing in the statement could now be submitted to 

prove that the statement had in fact been verified. Although the au- 

_ thorities are divided « on this point, I believe that for the purposes of the 
~ statute involved, it is better.to follow the general rule which. allows such. : 
4 evidence tobe-presented® = re Gg 

-- The: ‘eonsequences to: the. mineral. claimant: of a eine thate foe ; 


some’ technica] reason, his" statement is not a proper one under ‘sec- aan 


tion 7 can be serious, if not fatal, to his mining claims. 


| ‘Where a miner has made an honest effort to file a proper § statement | ¢! 
oO and has i in, fact. complied with all the requirements of section 7, there | 


does not appear to be. any reason to deny him the opportunity to. pro- 
tect the unity of his claim merely because ‘the notary public ‘before 


“1M the same effect : “Swanson v. Pontrato et al., 27 NW. ‘24 21 (Towa; 1947). ie ‘Ep 
2In a later case, the Iowa Supreme Court held that the mere signing of a statement that - 


the signer was under oath’ did not satisfy. a statute requiring an oath where the. evidence “8 


‘was ‘insufficient to show ‘that an ‘oath had been. administered. Mitter'y. ‘Palo Alto. Board 
of : ‘Supervisors, 84.N.W. 20.38 (Iowa, 1957).. - Although. two- dissenting ‘Judges, referred: to; 
the Dalbey Bros. case, the raajority. did not. overrule. or, even discuss it, 
: . ®For a collection. of cases, see. 1 ALR. 1571 and 116 ALR. 589; “er Or. 8., ‘oaths - 
a and | Affirmations $7; ‘Barthelmues Vi ive, 85 N.Y.S. 24° 35 (1948). . 
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whom he appeared has inadvertently, omits the. jurat:. or used ‘ an ‘in- 
‘appropriate form. The purpose of” ‘section .7 has beén. ‘fulfilled 


- ‘because the miner has come forward within. the time allowed and | 


asserted and-described his claim. :'The mineral lessee has 2 net suffered. : 
ainty ‘delay or hindrance not contemplated by section 7. : er ee 
The Department ‘has allowed affidavits incorrect’ ‘upon ncheie face 
to be corrected without prej judice to the party filing them... nk ely Ve. 
| Bott, 42, LD. 325 - (1918), a contestant. was allowed to correct a con- | 
‘test: affidavit where the notary-before whom it was acknowledged. mis- ~ 
- takenly gave the time of expiration of his commission as prior to the — 

date of the acknowledgement. “In Allen: v. Pilcher, 51° LD. 285 
(1925), the Department held that, as a. general rule, where a statute | 
prescribes. no specific form of. affidavit in. proceedings or pleadings 
_ that have been verified ‘by: oath, the fact that the oath has been ad- 
- Yninistered may be shown by extrinsic evidence if no rights are preju- 
diced. thereby. .The. facts appear.to be identical to those in the case 
on. appeal... Pilcher submitted an application for a prospecting. per: 
- mit to which. was affixed ‘only an. acknowledgement. before.-a. notary: 
public; although. the application was required to. verified. he oath. 

The. First Assistant: Secretary: held: | 


OR! i ‘The vequirement of an:oath to: an: application ‘is, therefore, ‘mandatory 


e. and no application is properly allowable unléss it is verified by: oath.and-so - 


‘shown to-be..° An application. under this act-is not, however, a nullity. or-fatally 
defective because - the evidence that it. was sworn to does. not appear. thereon, | 
if. the oath. was administered and that fact is later satisfactorily shown. The | 
liberal policy of. the’ several States in respect to ameéndments in judicial pro- 
ceedings is followed by the’ Department in-so far as ‘amendments do not ‘affect. 


- rights (Hiram T. Hunter, 2 L.D. 39). .:As a general rule where. a statute - pre: 
~ seribes ‘no. specific. ‘form of: affidavitin proceedings. or. pleadings’ that have: to 


. be. verified by oath, the. fact. that the oath was. administered may be shown 
. py extrinsic evidence and. an affidavit, if in fact sworn to at the ‘proper time 
dnd before the proper ‘officer, is generally admitted by the’ courts ‘where no 


rights are prejudiced. See. Corpus Juris, Vol. 2, p. 260, note 52, and Ameri¢an’ - 
Digest,. Century Hdition, Vol. 2, p:45, for cases in point.. ‘The omission may 


- have been due. to an oversight or inadvertence.on the part ofa notary: public, 


- to whom the paper was presented : for certification. : It is, therefore, ‘within 


the sound discretion of the Department to permit. the same to be shown if such 
- was the fact. No rights of Allen would be prejudiced thereby. ‘His statement | 
that the filing of. his application was due to the fact that Pilcher’ Ss application 7 
_was not verified is not acceptable in: the light of the record, which discloses’ . 


that. there’ were nine: other applicants, each. with a chance of success at the: 


.drawing,. and that his application . was filed at 9 a.m., whereas , Pileher's. was 

filed at 9:10 a.m. a re | ate S85 or, * Ba Oe eS 
= fn get & ogee es cn are 7 ote ei 

te in fact Pilcher made oath to- his dpplieation before the ‘officer and. upon 


the. date stated in the: certificate of acknowledgement to his application, he will 


have the privilege of so showing before disposition is made of the protest. He 


ae should accordingly be permitted, if such was the fact, to file an affidavit cor-- 


7 d 
: 
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7 roborated. by. George M. ‘Cook, the notary. public who affixed: the. certificate co | 


‘his application, setting forth an explanation for the omission. of the oath and 
Stating that an oath thereto was ‘administered to him by ‘said notary at the 


time shown im said certificate of acknowledgement. » If he shall fail to make 1s 
the: showing required ‘within a period prescribed by the Commissioner his appli- | 
eation: will-be finally. rejected: and Allen. will be accorded the preferred right | 
under the drawing held, if otherwise regular, his application: ba next in 
order for consideration... 


“The ‘ease is accordingly. ronlanded to ‘the Commissioner £ for appropriate action, 
due notice thereof to be: given to the protestant. Aigees ee e 


: “Thus, even. if the, verification were held te ‘fiave been improperly a 
| Sieouted, the, mining claimant would be permitted to introduce evi ae 


of the weriiibation to: ‘reflect what. actually” ‘took. place. . Tn fact it p 


has submitted ‘the’ affidavit: of the ey, public. who administered 

“ oath, 

<The oil: and gas Tesishes ‘also éontéid® that. “ATuthina: dia not sign 
its statement. Although’ there does not appear ‘to be any. corporate 

Signature in. the usual manner, each page.of the statement, including 

the verification, bears the imprint of the: corporate seal. arian includes 


the name of the corporation.:.'Furthermore, the verification is signed 
by Joseph E. ‘Forrester‘as: “President. os “These acts are: sufficient to. 


: constitute a signature to the statement,® if oneis necessary.® 
* Having disposed of the. technical obj ections to the. verified state- 
ment, we may. now consider Alumina’s. objections to the manager's 


decision holding that all or part of some claims were ayenee on ao 


face and refusing to refer them to a hearing examiner. 


First ‘come those’ pains: which: the: manager - held: not sub; ect to 


_ mineral location because the land. had been earlier disposed of by | 

_ the United ‘States -without:’ @ mineral: reservation. “Adumina, in‘its 
‘brief to the Director, agrees-that, if the facts are as‘stated by. the. . 
manager, ‘a mineral location: would be invalid, but it asks that; the 
- inatter te ‘referred: to the heating examiner tor: determination by 
hin. It has, however, offered nothing to indicate that the manager’ S 





| - » &In- later cases involving priority. among applicants for ou and gas peenlen the. ore ; 
mient has applied a stricter rule because it felt that the mere existence of a defective ap-' 
‘plication ‘would be enough to discourage: other filings and thus permit applicants: who; have _ 


not complied with the regulation.to. gain.a. priority they ought not have. . Sour v. McMa- 
hon, 51 -L.D. 587 (1926) ; ; Edwina 8.-Hlliott; On Rehearing; 56 1.D. 1° (1936) : ‘Mary I. 
Chapman, Harry M. Kirchner, 60 I. D. 376 (1949). See. also Witbeck vy. Hardeman, 51 Bi 
2d 450, 453, 454. (5th Cir. 1931), affirmed Hardeman v.. Witbeck, 286 U. s. o. (1982), 

6 See 7 ‘Fletcher,’ Cyclopedia Corporations, §§ 3026, 3027 (Perm. ed.). 


6See.1 Am. Jur., Affidavits §17:. “In the absence of a statute or rule of court to the 


eontrary, it is not ‘necessary to the validity of an-affidavit that it have the signature of 


_. ‘the affiant, subscribed: thereto, although: all the authorities. and: general custom ‘recommend oe 


as the: better: aa dauas that. it be eas by the. affiant.”” (PR. a 
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. determination § 1s ‘incorrect. Te: a ‘claim, Or part a it, is invalid for — 
reasons appearing on the face of the es the: manager can declare | 


- jt invalid to that extent. without referring the question to a hearing. 
“Clear Gravel E nterprises, Inc., 64. 1.D, 210 (1957). Accordingly the 


manager. correctly refused: to. refer’ parts of.claims Brown Dyke Nos... 
» 8,28, 29, .and. 30.:to the: peemne: examiner "and, Pooper: sls cae att 


os iene allt ‘and “void. 


There i is only one claim 3 m: the out group, ‘Brown Dyke N 0. 43° a 
which was held invalid in. its. entirety by: the manager because .on. 


-the data it was located, February 21, 1953,.the land it covered was 
included i in. an outstanding oil and gas ‘Tease; Utah 08096, and there 


As. no evidence that the minera] claimant. had. complied. with the pro- 
visions of the act of August 12, 1953) (30 US.C., 1958 ed., Sec. + BOR), 


Or the act of August 13, 1954. (30 U. S.C., 1958 ed. 800. es 
Tn a recent decision the Department held : | 


# on - when’ ‘the attempted locations. were made, the lands: were. not open: oo. 
mining entry since all. of the lands were included in oil-and gas leases issued 
under. the. Mineral. Leasing Act, and such lands were not ‘subject. to location 


under: the United States mining” laws (United States v. U. 8. Boraa Co., 58 I. D. 
426 (1948) ; : ‘Monolith: Portland Cement Company et al, 61 LD: 43 (1952) ): 
Although ‘these. claims might have been validated: under the act of August: 18, 
(1954 - (30 U.S.C., 1958 ed.; secs. 521-523), if the requirements in that act as 


to. posting notices and filing amended location: notices had been met, the rec- 


ord indicates that there has been no attempt. to so validate the claims. _Accord- 


ingly, the decisions holding the claims null and void appear to be correct (see 
_ Sa Greene’. et al., ‘A-27181 - (May. 11, 1955) 5 Clear. Gravel Enter “prises, Inc., 
- AL27287- (March | 2%, 1956) ; : United rane v. Re B. Bote et ah, AM 27498 = 


(May 16, (1958)).. th 
xX esilla Valley Construction Company et al., A-28102 (November 20, 1959). 


Therefore the manager properly held Brown Dyke N o. 43 null arid — 


void: aa 


The third, group of claims ee Dyke Nos. 4; 2, %, | 8 and a 


| . of 8,4, and 28)-are those which were located on Senteniber 1,1939 (or; 


as the appellant claims; in 1925). ‘The manager held: that the land cov- 


ered by. these claims was part of oil ‘and gas prospecting. permit Salt 
Lake 050390.and. invalid for lack of nen rre with the act of August 
12, 1953. (supra). 

if the claims were validly located in 1995, ‘a. permit ¢ or ie, issued 
later would: not make-them: null and void. Union Oi Company of 
California, Ramon P..C olwert, 65 LD. 245 (1958). The appellees, 


— however, point, out. that i ‘in its verified statement Alumina said these _. 
: claims were located i m n 1989 and contend that it is bound by. that state- 
iat Alumina: silanes: that Brown: pyke No. 48 is: in. -antiee: swith fonta Utah 08096 ‘eng in. 


i part... -However,.:an’ examination of. the records ‘indicated that the conflict is-total: :The 
mining claim covered the SWY% see: 18,.T..17 S., B.14.H., 8S. L. M., andthe lease covers; 


among other lands, lots 3, 4, B4SW4 of the same section—which is all of the SW% 
y since lots 8 and 4 constitute the W14SW 4. . 
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| Gants ee argues thats in 1989 it only relocated the: 1925 locations - 


= and that it may rely upon them. 


Since, for reasons set: ‘out below; I feel ait te jana ¢ was “open to. 


_ mineral location in 1939, it is not necessary to determine this question, —_ 


. Oil and. gas permit. Salt Lake:050390 was issued to. Clarence: I. Just- ~ 


3 heii on October 17, 1932, for a term of 2years.: Although thereisno 
indication in the Porat of any action taken to extend the permit, it was 
; presumably. extended. pursuant; to several acts which either authorized — 

the Secretary 1 to extend such. permits or extended them. by. statute: : See. 
* Jebson et al. ve Spencer. et: al., 61. L.D.:161, 164, 165.(1953)..- In. Any, 
event the record contains a emorandunt from the Commissioner of. the. 
General Land Office (now the Director, Bureau of Land Management). — 
dated: June. 9, 1938,-stating that the. permit. was unconditionally ex- 


tended to Decsmber 31, 1938, pursuant to the Secretary’s Order of De= 


- eember .23, 1937 (Order. No. 1240; 43. CFR, .1940-ed., 199.7) 5:that: the 


4, Fi 
EG 3 
ca i 


permit could not be extended beyond: December 31, 1938, but: that: the © 7 
| right to prospect the land could be continued: ander ! lease by the filing =. 


on or before December'31, 1958, of an application to exchange the per-. 


mit: for a lease under the provisions of the act of August 91,1935 (49 “ 
Stat. 67 4). There is no indication that an ee to exchange the _ 
“permit was filed before December 31,1988. . | - 


The next notation in the record ya ie a ie “yy of March 2 26, 6, 7 


. 1940, , terminating the permit as of April 25, 1940. 


In the Jedson case (supra), the Department considered Fide un-— 


der identical facts the land covered. by the permit was open to mineral 
location ‘between December. 31, 1938, and the notation:of the termina- 
tion of thepermit. Itheld that the permit terminated: by operation of | 
~~ law on December 31, 1938, thatthe lands it covered became available to 
~~ tnineral location 7 upon. the expiration of the permit, and that the nota- 
Z tion was made only to determine the: date on. which the Tands became oe 
sae subject to gas ae on _ eae ee ee. : ek: | 


~ It concluded : 


Te is a ‘well-established ale of the Depiriniane that r no Ce ie will fel re- 


ceived and no rights will be recognized as initiated by the tender of an application be. 4 
. fora tract of land embraced: in an entry of:record until such entry has been can-- ~ 
- eeled and the cancellation noted on the records of the local land office. Circular, 2 
. .29-L.D. 29 (1890). - : However, a mining claim'is not initiated: by: application made 
_ at-the local land office. AL right in a mining claim is established by a series. of acts — 

a including discovery: of valuable mineral deposits. within the limits of: ‘the claim, *.~ 
: marking the boundaries of. the claim, bosting notice. on: the claim, and recording a4 
: the claim in the manner ‘required by ithe régulations of the mining ‘district. 30. | 

a U. S. C., 1946 éd.; secs: 22-98. There is: no requirement under the mining laws’ that . 
_ application for the land, must be made. at the local: land office ‘or: that: notice: of the 
2 “an must be filed with the United States, either at the local land office or else- 
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where. ‘Thus, this rile is not applicable t to the initiation of rights under re min- | 


ing laws on:lands subject: to such laws. ; 2 

it follows that the action of the General Land. ‘Office 3 in. mdccariie: that. the c can- 
eellation: of the. permit. was not ‘to be effective until March 25, 1940, did not preclude 
the initiation ‘of a mining elaim on the land on February 2, , 1940. Ch. PATihe de 
al. v. Noonan: et al., 133 P. 2d 875. (Wyo., 1948). 


‘Accordingly; it was error to hold thatthe land was not ‘open to mining. location 


on: February 2; 1940: (Pp. 166-167. ). 


Thus it follows that the land icuitianly i in Salt Lake ( 050390 Was oper 
to mining’ location on: September 1, 1939, and that, all élse being: reg- 


ular, it was error to reject: Aliiiina’s verified: statement as to the claims , 


in the third | groupand to hold them null and void. : Thesé claims are to 
be held for hearing before the hearing examiner along with: the other* 


claims which the manager deterinined qualified for that proceeding. 


~ Therefore, Buren! to the authority delegated to the Sobertor by the | 


Ce re 


24 F.R. 1348), : the decision’ of the “Acting. Dinettar j is: eyered and d the | 


casei 1s remanded for further proceedings ¢ consistent herewith. 


/ Epaono. T. ‘Fa, 


Deputy S oliciton. ; ne | 


We ee coasts LEWISTON LIME COMPANY 
: rasoT7 a | Decided March L, 1960 


: Indian Tanda “i aces ail Permits: Miners. 


AL provision. in a tribal limestone lease Permitting the aces to deduct. costs: 


° of “transportation. and. treatment”. in determining the net value of. its- 


production is limited to those. items and does. not give operator of the . 
lease the right: to deduct: all of ‘its general’ inining or ‘quarrying costs. . 


- Indian Lands: : Leases and Permits: . Generally. 


The fact that the Government over a long périod . of time accepted mithouk: | 


- objection lesser royalties than it later finds are due under the terms of 
a tribal mineral lease does. not estop it from asserting a claim for additional 
aoe 


ms APEEAL FROM THE BUREAU OF INDIAN AFFAIRS 


The Lewiston Lime Company of Seattle, Washington, has: donsice | 


- the Secretary of the Interior from a decision of the Acting 
Commissioner of Indian Affairs dated July 17; 1958, holding that 
the Company is. indebted to the, Nez Perce Tidta Tribe of Idaho 
in the amount of $42,586.13 for back royalties ander. Nez Perce Tribe 
mamestone Lease No. ae 24, ee ae I-18—Ind. eu 7 oe 


ee ae 
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appellant} 1s operas. ie lease. on ae Bert ce Richardson i is: oe 


; lessee, By its terms the. lease, originally. executed. i in. 1988, expires, ; | 
March al, 1960. Its royalty provision 1 reads » eo" Meee | | 


; - + * The jessee. hereby agree to pay. or. cause. 4) pe: paid. to. ‘the, officer in. 
charge for. the lessor as royalty 10 per cent: OF . the net value of the. output. of - 


rock or stone at the mine, which is to be ascertained by deducting from the: 


; ‘gross- value: Of the Tock: or stone’ the cost of’ transportation and treatment neces= 


gary ‘for: the. sate: ‘Of: such. rock: or: stone; “said. royalty :to- ‘be. not: less than 5- 


~ cents a ton for: the output of rock or stone. at the mine, or not i less than.d cents; 
a L cubic foot for cut stone, 3 : 
~The claim for back aie. is for the years 1951. to 1956, aan 
: ad was arrived at through an audit conducted by the Bureau of Indian. 
Affairs. It is based on the fact that appellant, ‘in determining the net 
value of its production | on which royalties were to be paid, deducted its: 
| general mining costs whereas. the Indian Bureau claims that the only: 
costs allowable under the terms of the lease are those of “transportation: | 
| and treatment.” In so interpreting the lease, the Bureau concedes that: 
treatment costs included such post-mining items as crushing, washing,, 
sizing, pulverizing, and bagging | the material. It objects, Over oe : 
the inclusion of such costsas drilling, shootizig, loading, hauling, “o 
: any other operation. connected with the HS oe of quarrying or 
mining.” 
| Appellant’s position is that thie royalty provision of the lease must be. 
‘ interpreted as it-contends, or, at the very least, that the provision is am- 
 biguous. In support of this position appellant points to acceptance by- 
- the Bureau of Indian Affairs until 1957 of royalty payments which: 
"were computed on the basis of the inclusion of mining costs. This prac- 
tice, it claims, if the meaning of the royalty provision were doubtful, 
establishes the meaning of the provision, especially since it should be 
construed. against the Bureau, which prepared the lease... ‘Further, the: 
Government, having accepted royalty payments for many years with 
| general mining or quarrying costs deducted, the applicant contends, 1 is: 
_ now estopped from a Cr Ene claims for additional royalties. — a 
] ing of the pleat “treatment” and both appellant, and counsel for: 
the tribe cite numerous technical authorities-in support of their: 
respective viewpoints: | ‘We: believe the phrase “cost of transporta- 


_ tion and. treatment”: is a limiting one and. cannot be enlarged to = 


> include all general operating. costs of production. : ‘The case of S tate 


= The monthly royalty. report forms which.  aiapattaiit submiti ied to ‘the Bureau are said by” = 


~~ the appellant to have included. the following definition of “operating costs,” which ‘it com- 


- puted as being its deductible. costs : “Operating costs include the cost of producing and: 


milling ore at .the mine, but shall not include prospecting, buildings, machinery, founda- oy . 


~ tions and other capital eee nor seanguertanon and railroad enerece for: disposal ; 
of the aid by ne. 


t 
1 


a 


— 7 
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W, N ee Magnesite Ob. ‘182 Pp. oa 643. (Washington, 1947 _ 
interpreting the identical phrase in a magnesite lease, 2S think a 


| disposes: ‘of the question.” There the court said: 


We infer from these sources of information, and’ front the definitions pre- . 
viously: quoted,: ‘that “treatment”, ara is distinet- from ewtraction: of ore i 


from’ theearth * * es 182 P. 2d 643, 661. 


In applying this construction: to the ee ot of Gadaiouaion | 


and treatment, ” the court. ruled: that costs. of develop at were’ not 
— covered. It éontinued: eee ee s 


" AS to the expense of plasting, reblasting,. and ore: ‘and ‘waste, handing at 
the quarry, we likewise: have. little doubt ‘that: it. is hot a: part of: the: cost ‘of 


- transportation and. treatment, but :is: ather. a: -eost. of mining,. exploitation, or: 
extraction. . Mr. Sargent: did testify that. blasting was treatment, or “a’ type 


of treatment”, because it. was. selective, but he conceded ‘that, generally, separa- 


tion of mineral from the. earth was mining, and certainly his first statement, ae 


was inconsistent with his definition of treatment.’ Se Ba 


| We conclude the Bureau of Indian. ‘Affairs: is “agrrect in “tig conten- | 
tion that such costs as drilling, shooting, loading, hauling, “ or any’ 
a other operation ¢ connected with the operation « of quarrying or mining” 
may not be included as part of the “cost of transportation and treat-. 


ment” allowed by Nez Perce Tribe Limestone Lease No. A 24. under 
which appellant i is operating. | 


The fact that the Government foes a, long coat of time accepted | 
# without obje ection. the royalty’ payments made by appellant. is Un) 
fortunate, but we are convinced that there i is no estoppel against the © 


United States in this situation, especially since it is acting as trustee 


for an. Indian tribe... See Utah Power and Light Co. Vv. United 


| ‘States, 243 U.S. 389. (1917 3 American Security Co. of New York Ve 


OU nited States, 112 F, 2d 903. (10th Cir. 1940) ; and United States v. 


West, 932 F, 2d 694 (9th Cir. 1956) cert. denied 352 U.S. 884 (1956). 


| “Therefore, the decision of the Acting Commissioner of Indian Af-— 
fairs, holding that the Government is entitled to. collect. $42,586.13 - 
_in additional royalties on behalf of the: N ez Perce Indian ae is- 


affirmed and the appeal 3 1s s dismissed. | | 
—s * Rotaan’ es 


Assistant Secretary. 


2 Mining kt Cc. a ‘aieene testifying at the trial for the: detendant stated that, gen- 


erally, “separation of mineral from the earth is mining” ; “the removal of a mineral from | 


. its place of rest where nature put it, is termed mining” ; “mining is avery broad term, 


2% and it. takes in dredging, placer mining, any means by which you extract the mineral from 
' - its natural resting place * * *, Ag such it includes quarrying. » 182 P,. 2d 643, 654. 


Mr. Sargent also testified that: “Treatment is. that process by which a. mineral or ore ‘is 


placed in proper chemical and physical condition to. be Of marketable ‘value. em 182 Bee oi 


24 660. 


U.S, GOVERNMENT PRINTING OFFICE: 1968 


oe 


ay oo a ‘McGREGHAR LAND CO. mr Abe es 5 


| 7 “MOGREGHAR LAND COMPANY ET AL. 
£28170 Fe a | Decided Febr vary. 26, 1960" 


“Rules of Practice: Appeals: Statement of Reasons _ 


_ An appeal to the Seer etary of the. Interior will be dismissed where the appel- 
lant fails” to file a statement of reasons for his appeal. — 


‘Maske: Oil and Gas Leases—Alaska: Tidelands | 


Tidelands along the Alaska coast are not. subject to leasing under ities Mineral 
Leasing Act or the act of July 3, 1958. 


‘Alaska: Gil and Gas Leases—Oil and Gas Leases: Preference Right ve 
The exercise, prior to January: 3, 1959,, of the preference right. accorded by 


_. Section. 6 ‘of the act of July. 3, 1958, is effective to include in outstanding.oil. - = 


and gas leases all. land beneath nontidal navigable WATEES in ‘Alaska 
embraced within the boundaries 0 of such leases. ve a 


_ APPEALS FROM. THE BUREAU OF. LAND ‘MANAGEMENT. 


McGr eghar | Land Company, Charles v. Ecclestone, Tr r., Dr. Liber a 


HJ amentz, and J: E. Dawson, Jr., have taken separate appeals t to the P 
Secretary of the Interior from a decision. of, the Acting: Director, oo 


Bureau of Land. Management, dated } May 91; 1959, which affirmed a ' 


decision of. the manager of the land office at: ‘Anchor age, Alaska, dated — 
October 20, 1958, that the appellants are not entitled. to lease certain 


lands i in “Alaska for oil and gas purposes purs vant tot i he pr ovisions of» -_ 


‘section 6 of the act of J uly 3, 1958 (72 Stat. 322). 7 
The appeal of the McGreghar Land Company, involving Anchors age 


029556, must’ be and is hereby dismissed. Although the company filed | Pe 


its notice of appeal from the decision of the Acting Director and paid | 
the filing fee (43 CFR, 1954 rev., 221.32 (Supp.)), it has not filed.any 


statement of reasons for ‘its appeal. (48 CFR, (1954 rev., 221.33 


(Supp. is Under the rules of practice of the Department. (43. CFR, | 


1954 rev., Part 221 (Supp. )), the failure to file such a statement — 


within the time permitted subjects an appéal to summary dismissal 
"(43 CFR, 1954 rev., 221.98 (Supp.)). 

. The offers of the remaining appellants to ie lands in es pur- 
suant to section 17 of the Mineral Leasing Act, as amended. (30 U.S.C.,. 
1958 ed., sec. 226), were filed during the year 1955 and subsequently 
leases. wore. issued to the applicants covering upland. portions of the 
areas described in the offers. Each of the,offers involved in these 
appeals was rejected as to “any land below the mean high water mark 


*Not in chronological order. . 
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: of any Leah stream | or body ee eutee aA any land Below mean 


high tide.” The offerors prosecuted appeals to the Director of the — 
Bureau of Land Management from the partial rejection of their . 


offers and the Acting Director, in a decision dated April 24,1958 | | 
“(Duncan Miller et a, , Anchorage 028941, etc.), held that the tide- 


7" lands off the coast of Alaska and lands dane under the inland naviga- 


ble waters in Alaska’ were not subj ect, to leasing, under the Mineral | 
; Leasing Act. ai 
The present appellants and others steer affected iy the Acting 


Director’s decision appealed to the Secretary of the Interior, request- _ 
-. ing that final action on their appeals be deferred until the enactment 
“of pending legislation. which the appellants believed might confer a 


preference right on their offers. No action was taken on those appeals 


until after the passage of the act of July 3,1958—AN ACT To provide 


for the leasing of oil and gas deposits in lands beneath nontidal. 
navigable waters in the pee of Alaska, and. for other purposes. 
[72 Stat. 322. | | 
-. With an exception not has er section 6 conferred upon 
‘holders of oil and gas leases embracing within the boundaries of such 
leases any lands beneath nontidal navigable waters in the Territory 
'a preference right to have those lands included within their leases, 
if the lessees, while the leases were still in effect but not more than 
1 year after the date of approval of the act, made application to have 
those lands included. within their leases: The section EprOMicee 
further: : 


-## * an area shall be considered to be within the boundaries described in the 
lease (or application or offer) even though it is excluded from such description 
by general terms which exclude all described lands that are or aay be situated. 
‘beneath navigable waters, ; 

On August 6, 1958, 50 offers, fielding. the 6 offers of the present 
_ appellants, were remanded to the Bureau of Land. Management— 
eRe [without expressing any opinion as. to. the applicability of the act of July 

8, 1958, to the particular lands covered by. the individual offers listed: in the 


schedule attached to this decision, but merely to facilitate the’ administration 7 a 
of the. act, should it: be’ found to: ‘be. > applicable to the maads* covered, cee these 


anor eo oR, 


Tn: his’ aceaow ot October" 20, 1958, “covering he fet of the 


| pee appellants and. ‘others: feinanded by the departmental decision 
of ‘August 6,'1958, ‘thé manager ‘stated that the lands’ covered by the 


7 | rejected: portions of ‘the’ offers are’ “submerged lands 8 lye in Re : 


= + Hleanor 0. Beritzhog et al., , A-27612, ete. , 


S81 i “McGREGHAR: LAND CO. er Ale ane 7 
<4 "hy er Bie February 26, 1960 ee ee 


pag ue Held ‘had’ since: none. of the land ‘described i in ee offers 


7 ‘is: land beneath nontidal navigable. waters the offerors are not entitled 
to the benefits of section 6. of the act of J uly 8 35 1958, as to such lands.. 
Nonetheless, the manager said: ea ty i 
In those ‘EnStancés - where Fy lease has. been. issued m part, a piefenence right: 

form will. be: attached. for the lessee’s convenience, should there be inland nayi-~ 

gable waters embraced. within the lease. boundaries.’ ora . 
The Acting: Director affirmed the manager and denied ine nai 

-of the appellants that their offers, insofar as: they may cover tide-. 

lands, be suspended .until such time as the State of pw decided | 


- whether it would recognize such offers... 


-In their appeals to the Secretary. of the Thterior. two of the appel- 


_ | , lants. allege that. there are lands beneath nontidal navigable waters in- 7 | 
i. cluded within the: boundaries of their present, leases * and the third ins oe 
urges. that. his leases be. recognized | as. including | such, Jands: if. any be : Oe 


: : found within the boundaries of his: leases... All allege that they filed ~ ie = 
-. timely applications. for the preference: right Cena: by section 6. ~ 


3 They. renewed. the request made to the Director that their offers dna e - . | 


- as. they ¢ cover. tidelands' beheld in abeyance. 


“Tt seems. obvious that: the manager’s decision: of Oétobér 20, 1958, es : 
ie although: ineptly. worded, was: dixectad: only to those portions of the oe 
- offers watch cover. tidelands off. the coast. of Cook: Inlet. It also seems — 


: -obvious :that: the decision: was. rendered - as the result: of the depart- 
“mental: decision. of August. 6. 1958, with no determination having been. 


made as to whether the parties qualified for the benefits of the act of - — 


- us uly. 3, 1958, by filing timely: applications to. have their outstanding i 

: & leases: ie land. beneath. nontidal navigable waters. . This j 1s borne th A 
~. out by the fact that. the. manager offered: those. who: held outstanding’: = S 
| _ Teases the ‘opportunity to submit preference- right applications. — fie se 


cm The: piorerude vient ‘porin referred ‘to i. the Forin: ‘prescribed by. the “Bureau ‘of Lana 


‘Management,: transmitted tothe Managers of the ‘land..offices::in “Alaska. by. memorandum —: ; 
of July. 25, 1958... The form notified the holders of outstanding. Oil. and gas leases. of the <I 


“preference ' right: ‘conferred: by the: act. of ‘July’ ‘8, 1958,. and. stated : : : 
‘“e * * In order: to protect: your preference right in the. event. your lease. cnibeses such... - 


water areas,: the form : on the: reverse side should be’ completed and returned promptly to 2 
. , this office. Upon ‘receipt, it: will be placed with’ your lease file. record andthe lease will . 


be’ considered ‘as: embracing. the entire area described therein, pclae nontidal navigable 
waters.” 

Under: the: instructions’ Gontahied: in the memorandum of’ ‘Toty' 25, ‘1988; upon oteipe of 
the: ‘ executed: form of ‘application to’ have a: lease include « any. Tands. ‘beneath nontidal 
“navigable “waters; the’ ‘Managers ‘were to place: the: application” with the’ record. of the out- 


standing lease,: “which: Will ‘be. considered" as ‘embracing the entire’ ‘area included therein 


‘including nontidal navigable waters.’ °° 00 005 ee 
. 3 Ecclestone states. that. his offer covers a sibetantial® port ‘of the bed’ of the Theodore 

River, and: Dawson: claims that his: offers encompass an area in. the mouth ‘of the Little - 
Susitna: ele: upetreat from the line connecting ‘the: headlands at the > mouth. 
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| “The | ifaientes that preference- -right eoplicuoie covering all 7 
' of the offers of the present” appellants may have been submitted prior 


- | to Ja anuary 8,°1059,* the date on which Alaska was’ admitted into the - : | 
--Union: If: such applications were So filed; ‘presumably: the manager: : 
—actecd.in accordance with instructions and considered such outstanding e 


- leases to include,any.and all land beneath nontidal navigable | waters 7 
- embraced i in the descriptions’ g given in the offers, °°. : 
2» Dtan fact, such applications were filed: prior to Je anuary 3, 1959, the fo 
- holding i in Pexco, Ine., et ab.; 66 I.D. 152 (1959); that upon fe@dmis - 
sion of Alaska into the Union all authority of the Secretary of the 
Interior to lease lands under the act of July'3, 1958, terminated, is not — 
= applicable to these applications, since the applicants etencived their’ 
preference rights:prior to that date and their leases, on that date, were 
-considered.to include the nontidal ‘navigable waters embraced within | 
‘the .boundaries:.of their outstanding leases. The records in _the end _ 
: chorage land office should be-so noted.: ei es 7 
In. the circumstancés, that part:of ie manager’s: devisisn! of. one 
20, 1958, which denied the preference right accorded .by the act of J uly | 
8, 1958, ss the present appellants is vacated: His holding that neither 
the Mineral Leasing Act nor the act of July 3, 1958, authorizes the leas- 
ing of tide or submerged lands ‘off the coast of Alaska is‘correct and, in- 
sofar. as he rejected ‘the offers of the present appellants for such tide 
or submerged lands, his decision is affirmed. : ee 
The request of the appellants that their offers, ineohaee as they may 
cover tidelands, be held in: abeyance must-be rejected:: As stated in the — 
“Pewco: Case, Gases isho- merit in such a request because Alaska may réc- 
ognize a preference’ right to: offers previously filed with this Depart- 
ment on such terms as it desires, wo or not such offers have peu 
rejected by this Department. . : : 
Therefore, pursuant to: the salkhor ‘ey delepatad-t to ae Solicitor By 
the Secretary, of the Interior. (sec. 210.2.2.4 (4) { a): - ‘Departmental | 
- “Manual; 24:F.R: 1348), the case is remanded to the Bureau of Land a 
| Fes gement for r appropHiate & diction consistent with this decision. - 


-Epaconn T aor, 








Ps 4 The files. relating to. the Dawson: Jeunes (Anchorage 030857, 030358), ana 080364). Sew a 


_ that applications covering those, leases, were filed in the. Anchorage. land.:office on October. 


10,. 1958.. Fieclestone. (Anchorage: 029647 Ne. in ‘his appeal to: the Director. dated. December _ 
2, 1958,. stated that he had. filed such an application and Jaméntz (Anchorage: 029656 and ~ 
029657 i: in his appeal to the Secretary, states that his. js applications » were filed. with ene 
Anchorage Jand ofice. on November 26,. 1958. Dr a re eae ry ee es ae 


.: so) bene | 8 /o STATE: OF cancer hee ae = eee. BB: 
EE “STATE OF CALIFORNIA : es 
A275 | 2 (Supp.) | Decided February 29, 1960" tee ees 


School Lands: ‘Indemnity Selections 


The filing by. a ‘State of a. ‘school indemnity, spléetion’ doe’. ‘not. vest in ee | 
State an inter est in* ‘the. selected lands which: ‘deprives the Secretary of 
“his authority to classify the Jand- -as not suitable. for State’ Selection. . 


School Lands: Indemnity Sbleations—Taylor Grozing Act: ‘Classification— | 
Public Lands: Classification aha Ee ae z 
[The authority conférred. upon ‘the Secretary Of ‘the Interior ‘by ‘section T ‘of 
the Taylor Grazing ‘Act -to classify. public: lands as proper for’ disposition 
imposes. upon. him the responsibility. of . deter mining. ‘whether . ‘the public 


: interest would .be served: by. classifying. certain, land. as suitable 1 for eppasaen | 
Sa ae suant to a \ State school indemnity selection. ie Ge, Fee Fe 


Pe ‘RECONSIDERATION’ 


3 “The Sint: of California has filed § a ee for ‘reconsideration of | 
| ihe, Department’ s decision of January 7, 1959. (A227 752), which. 
affirmed the Buréau. of Land Management's rejection. of selections by’ 


the State of California of certain timbered Jands as indemnity for’ : 


school lands on the. ground that the lands in question are not proper ; 


B: for’ State acquisition in: satisfaction of leu selection rights. 


At the time. when. the State: filed its selections, section 2975, of the 
Revised. Statutes, as amended (48 U-:S.C., 1952. ed., sec. 851),. per- 
mitted the State to select. public lands, of oaual acreage. as indemnity ~- 


for public lands granted’ for school purposes which, were included. — oe 
within any Indian, mi military, or other reservation of the United States ~ 


or which were fractional in quantity or wanting because of fractional 
townships or: any other natural cause. - However, on appeal to the 


Secretary and in the petition. for reconsider ation, the State contends — | 


that it.is entitled to the ‘specific sections. of lend enumerated ; in its. 
selection lists, and that the. Secretary of the Interior in the exercise 
of the authority granted to: him by the Taylor Grazing Act may not 
‘deny its right to these specific sections. This seems to assume that. 
the filing of its application for such indemnity land vests in the State. 
an interest in the particular sections of land listed i in the application. 
It has Jong been recognized that. the. filing of an. application to 
select. entitles the. applicant to nothing more than to have. the appli-: 
cation considered. ‘See Solicitor’ S opines M-36178 Oss Ma 61 IL. ED.: 


. *Not | in. chronological order. a “a 


8B ‘DECISIONS | or THE, DEPARTMENT. OF. THE: INTERIOR ac. LD. 


a 4 Q77 (1954) ; Noliom A. Gorttula; 64 tT D. 205 (1987 Ve “The ‘Departaiant | 


has expressly so held with respect to school. indemnity. selections by 


ae the State of California. ° “State -of California, ‘BO LDi454 (1947)2 
‘The reason, of. course, is that by section. 7 ofthe Taylor Grazing: Act, - 


: 2 as: iiended | (48 U.S.C., 1952 ed., sec. -B15f), the. Secretary of ‘the | 
Interior is. authorized 3 in his diser tion. ‘to. determine. whether. public _ 


2 land, which. was. withdrawn. by the Executive Order of November: 26,0 


oe ; 19384. (No.. 6910), and others,. and. subsequently included 1 ina selection i 
list, is proper for acquisition - in satisfaction. of an outstanding State - 
a lieu, xchange. or ope right or land aah Until: this determina- a : 


> cannot be allowed. binges ae es 
In this instance: ao State: of: California « seems: ti" she: agpecune ard 


oe hae the Secretary’: Ss discretionary authority to classify lands-included — 
in its selection list is in derogation of its. selection. rights. Neces- 
sarily, the. Secretary’ s power to determine whether an indemnity selec- -. 


_ tion is proper: for: State acquisition in satisfaction. ofa land grant - 


~~ cannot be used to destroy the right. of a State: to ‘indemnity for the 
~~ oss of: school lands, but it may,.upon. occasion,. result in denial. of a 
' State’s application for specific: tracts of land ‘if and when the Sec- ~ 


7 retary finds that the tracts indicated: for selection by. a State should: he 
be retained in Federal ownership i in: furtherance. of: Federal conserva- 


tion or land use ‘programs. ‘Thus’ the: rejection of the five tracts 

to which this appeal relates was predicated upon the Secretary’s deter- 
_.. mination under ‘section 7 of the Taylor Grazing’ Act that. this land - 
~~ should be retained by” the United Li States 1 in its sustained timber x yield, - 

- Management program. 


If the State were: correct: in’ its contention: ‘that’ the filing of a seleé: 


tion list vests-an interest in public land in the: State, the provision Of 


section 7 of the Taylor Grazing Act’ which requires the Secretary. to. 
_ make an affirmative finding that. public land. sought by a State as — 
= indemnity. for granted land may: properly. be acquired by the State — 
in satisfaction of its grant would become a nullity. If a State could 
acquire any land whieh: it desires 3 in satisfaction of its school indem- pe 


: nity tights, without’ ‘regard. to Federal conservation and land use és 


programs, there would be:no occasion to. require the Secretary of the — 


- Interior to classify any land included in a State selection list. But : 


the whole tenor of the Taylor Grazing Act indicates that. its primary 
purpose is to. promote the highest and. best. use of public. land after a 

a _ adequate. consideration. of Federal conservation and land use pro-  ~ 
er aes: Henee, it iti 1s | eceREATY. to conclude that the authority to yl _ 
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iy i according't fe its suitability for various uses 5 which: Sectidn: Te 


vests in the Secretary-of the Interior was interided to impose upon, Ss 
hit the ‘responsibility of deciding whether the: public. interest will _ 


best be served by. retention. in Federal ownership or disposal. to. a State = 
or. private person. . The discharge: of. such. responsibility: does not... 
operate to deny indemnity to a ‘States it merely requires that, 1f the: 
Secretary’s determination i ina specific instance is adverse to the State, | 
_ the State must ‘make. a new selection, ‘repeating: that process as often 
as may be necessary to locate land it is willing to accept which is not. 
needed for retention in Federal bigs ae ‘Otherwise, the ‘Taylor es 
Grazing Act hasno meaning. te 
“In Nelson A.  Gerttula, A-29716 ‘haly 12, 1041), the Department: | 
sald: — | 


In large part the national, noliey of conservation et development of the public | | 
domain and ‘its natural resources. is implemented by the Taylor Grazing Act. 


and in particular. as to classification by its section 7 and by the Executive orders _ 


mentioned therein., In order that no additional claims may attach to the lands / 
_ pending: the. Secretary’ s ultimate determination. of their. highest. usefulness, the . 
public lands: have all been withdrawn from settlement,. location, sale or entry: :.. 


The withdrawal has-been effected either by adminictrative proceedings had- : 


as authorized in section 2 of the Taylor Grazing Act or by the Executive orders: 
- mentioned in section .7, namely, Numbers 6910 and 6964 of November: 26, 1934,.. 


. and February 5, 1935, respectively. Thereby the withdrawn lands. are in terms. ; 


reserved for the Secretary’s. classification. of. them in- furtherance. of.- C1): the - 


several purposes of the Taylor Grazing Act; (2) a comprehensive land program ; * = . a 


and (8) conservation and development of natural. resources. ae 
This. withdrawal and reservation may however: be terminated. by ane: Seca: | 


tary in his. discretion... Upon examination, and appropriate classification .of any a 
of these withdrawn lands: which the. Secr etary finds are less* valuable for eraz oa 


ing than for some. other of the uses described in section q,: ‘the Secretary has °- 


authority under this section. to restore them to. entry, selection or location for: 7 


eee tee in accordance with his classification’ under applicable public-land laws.: 


‘The authority here given the Secretary to examine, classify: and.restore to. 


public disposition” the lands described is. discretionary. - The. discretion - eCOn- | 
ferred on him is of course not absolute, to be exercised arbitrarily. or willfully; i 


but instead a sound, impartial discretion: guided. and controlled. by a due regard , 
for all the facts in a particular case, among them all facts bearing on the. public. pas Ne 


interest, and. for ‘the established principles of law applicable thereto. Words © 
| and Phrases, v.. 12,. Discretion. When therefore the Secretary finds that lands 


sought by a. particular application. are affected by an interest of the people: ‘ag: -— 
a whole. and that the classification. requested by an. individual applicant. would . Peed 


injure that interest and be incousistent with the purposes to further which the - 
~ lands: have been reserved, the Secretary has: not merely the power. but the duty . 


to. maintain the. Teservation and. to refuse to. release ‘the lands ‘from it for. the... | 


disposal desired. 
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In the ingparitts case the Commissioner of the ‘General Tiana Office in rendering 
the ‘decision from which this appeal has been taken assumed: no unauthorized - 
_ powers but, acting under. the direction of the Secretary, performed the execu-. 
tive duty required by. the applicable law as above set forth.. The timber Jand 
selected by appellant is affected by. a public interest. As described by the Com- 
missioner, it is located within the Columbia Gorge area for which certain 
. planning agencies of the Government contemplate coordinated treatment, includ- 
ing protection of the forest. lands. In addition, a fact not mentioned by the 
Commissioner is that the tract is within an area so important to forest, timber 
and watershed protection that it is marked for forest land acquisition by. both 
‘the Federal Forest Service and the State of Washington. The Commissioner 
properly found that to turn.this tract over to applicant for logging would mean 
immediate liquidation. of an exhaustible resource, would be inconsistent with 
the purpose of the reservation made by the Executive order of February 5, 
1935, and would injure an:interest of the whole people. It follows that he was 
~ correct also in holding that the selected tract was not proper for acquisition by 
applicant i in satisfaction of his lieu selection right. 


In J. C. Aldrich, A-24041 (February 26, 1947 7 the Department | 
| said, i in denying Aldrich’s motion for exercise of supervisory authority : 


Aldrich secondly contends that the Secretary cannot refuse to classify land 
as suitable for Valentine scrip application if it is “unoccupied, and unappropri- — 
ated [except for Order No. 6910] public lands of the United States, not mineral,” 
the only criteria expressed in the Valentine scrip act for land subject to scrip 
-lecation. He denies that the Secretary may refuse classification on the ground. 
that the land sought is in an incorporated city and is pes land used: by ue 
ere for recreational purposes. a 
This argument also was considered and rejected by the » Department in its 

decision of January 4. It was there pointed out that while section 7 of the 
Taylor Grazing Act requires the Secretary to act upon applications for classifi- 
eation, nothing in the section requires him to grant the classification requested. 
“On the contrary, in authorizing him “to examine and classify any lands with- 
drawn or reserved by Executive order of November 26, 1984 (numbered 6910) 
* * * which are * * * proper for acquisition in satisfaction of any outstanding 
lieu, exchange or ieeeiee rights or land grant * * *,” section 7% clearly vests the 
secretary with discretion. to consider broad euetors: of BuEe interest’ in deter- 
mining whether land is “proper” for scrip application. __ 

To take the narrow view espoused by Aldrich would be in effect to ‘nullity the 
concept of classification, for of what.avail would it be to withdraw land from dis- 
position under the public land laws and to provide for their classification if upon 
application the land must automatically be classified as suitable for the purpose 
sought and restored to disposition? To take this case, prior to Order No. 6910, 
Valentine scrip could be located upon any unappropriated, unoccupied, nonmineral 
public land. What purpose would be served by the withdrawal order issued by 
the President and by the classification procedure enacted by the: Congress if the 
Department must now, upon Aldrich’s application, open the land to him merely 
upon determining that it is. unoccupied, unappropriated, and nonmineral public 

land? § That field of inquiry was om to the Secretary pr ior to. Order No. 6910 


2 gg IRENE KOBPAY, ENROLLMENT ON ROLL OF OSAGE TRIBE ~ 
- . % March 8, 1960 a ee 


a section 7 of the Taylor Grazing Act. To hold that it is the ones scope of By, as 


‘ inquiry left to him after the promulgation of the order and the enactment of the 
statute would be to impart no meaning whatsover to them. xe 
See also J. A. Allison et al., 58 I.D: 22% (1943) ; lM. N. Young et ala, _ 
-A-24329-30, etc. (February 26, 1947). 7 
_ Ina meeting to discuss the State’ s petition on Tay anuary 18, 1960, of. 
ficials of the State expressed concern over statements in. the Con 


of May 15, 1958, by the Acting Director of the Bureau of Land Man-— 


agement referring to State exchanges under Section 8 ( c) of the Taylor 


Grazing Act, as amended (43 U.S.C., 1958 ‘ed., sec. 815g(c)). That — 


section. authorizes the exchange of public lands for State lands on an 

equal value ‘or an. equal acreage basis, but, as the Acting Director 
pointed out, the Department’ s policy is to allow exchanges only onan | 

equal value basis (48 CFR 147.2(b)). The concern of the State of | 


California is that the State selections under consideration here have _ 


been treated as exchanges with equal value as ‘the sole: criterion for - 
adjudicating the selections. | | 
This, of course, is not so. The ee decision of Je anuary | (on 
1959, considered. the selections solely as indemnity selections and not 
as exchanges and acted upon them in accordance. with the criteria 
governing selections which have just been set forth. oe 


Since the Secretary has ample authority to refuse the classification ue 


_ requested by the State of California and that author ity was properly 
exercised on the basis of the fact that the lands listed i in the State’s 
- selection lists are needed in a Federal timber " management, plan, the 
| Peneon for reconsideration i Is denied. | ? | 
| | - Roger Eansr, 
| Assistant 8 echetary.. 


"APPLICATION. OF IRENE KOHPAY, | Now CORNELL, FOR ENROLL. - 
“MENT ON THE ROLL OF THE 0SAGE TRIBE OF INDIANS © | 
— TA-873 | ox 4 oie Decided March8, 1960. 


‘Indian Tribes: Enrollment 


The membership roll of the Osage Tribe approved in 1 1908 by the Sectors of 
the Interior: pursuant’ ‘to the act of June 28, 1906 (34: Stat. 539) constitutes the . 


final roll of members of the Osage Tribe among whom ‘the tribal estate was 


divided and thereafter persons can not be added to that roll and, in the absence | 
of enrollment, can not share i in the division of the tr ibal estate. | 
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“a APPEAL FROM THE SUPERINTENDENT OF THE OSAGE INDIAN. AGENCY i. 


. ens Kohpay, now Cornell, through her attorney, Paul A. Com- 
stock, has appealed to the Coane of Indian Affairs from the 
report of the Superintendent of the Osage Indian Agency, containing 


“his findings of fact, conclusions, and recommendations after taking. 
7 _ testimony and receiving documentary evidence at a hearing upon the 


a application of Irene Kohpay, now Cornell, for enrollment a on the final , 


a roll of the Osage Tribe of Indians. . 


_ .On or about. December 4, 1952, Anis roe now Conall filed : 
with the Secretary of the Interior her. application _ and. request that 
_ the Secretary place. her name on the roll of legal members of the Osage 

_ Tribe of Indians in Oklahoma, in accordance with the act.of June 
98, 1906 (84) Stat. 539), and that she participate in the division of the 

: ignde: and that she be paid her pro rata share of the funds,. mineral 

; interests, and all other property rights. and interests of. a legal member 


“of the Osage Tribe of | Indians, . from the date. of her birth.. She - | 


predicates her claim of right to be enr olled upon her. parentage and 
.the date of her birth. Her application recites that she is the daughter 
_ of Harry Kohpay, a duly enrolled member of the Osage Tribe, and 
that she was born J: anuary of, 1906. In further allegations. the appli- 
cant states that her mother was one Lela. Thompson, a. sister. of the 
former wife of Harry Kohpay, i in whose family said Lela, ‘Thompson 
resided ; that under. the Osage Indian custom an. Osage Indian had 
the neht to have. plural wives, provided they .be sisters; that- Harry 
Kohpay, for more than 3 years prior to and at the time of the birth of 
applicant and afterwards, lived. with applicant’s mother and” her 
~ mother’s oldest sister as plural wives in a single family ; that Harry 
‘Kohpay gave applicant the surname of: Kohpay, at, the time of her 
birth, raised her as one of his family, sent her to school at the Osage 


v4 Indian Boarding School at Pawhuska, Oklahoma, and the Chiloeco. 


Indian U.S. Government School, under the name of Kohpay, and kept, 
supported and. maintained. her in his: home. as a member of. his. family — 
until she was married i in 1922, | 

. By a letter dated January 15;:1953, from the mac Sonia of 


oO ihe. Interior, the Superintendent of the Osage. Indian Agency, Paw- 


| 7 huska, Oklahoma, was instructed to conduct a hearing | on the appli- 


Ds “cation. | ‘Irene Kohpay Cornell was to be. afforded. full opportunity to_ 
present . ‘such. evidence as she might desire, i in, support. of. her applica-_ 
-. , tion, and_ the. Osage.. Tribe. acting. through. its -Council,.was- to -be | 


a afforded fall open to present such. evidence as’ it wantent desire 


| 89) . “IRENE KOHPAY, “ENROLLMENT. on” ROLL oF osaan: TRIBE 1 fate 


-March 8, 1960 


| aie eppedon to ‘the, pee a | “The “AsGstant Beckeiary, ae 
instructed. the. Superintendent that at the conclusion of the hearing 
he should transmit’to the Commissioner of Indian: ‘Affairs, findings 


of fact, conelusions, and a recommendation. prepared by hitn, together | 


with ihe original application and a: transcript of the hearing. Copies. 
of the Superintendent’s findings, conclusions and recommendations 
_ were to be furnished Mrs. Cornell and the Osage Tribal Council. The | 
letter further stated that an appeal might be taken by either party to 
a the Commissioner of Indian Affairs and from the. Commissioner to 
~ the Secretary: of the Interior. 
The applicant, from the time the hearing was Teed ae obj ected 
tothe appearance ; and participation therein of the Osage "Tribal Coun-. 
eil.on.the grounds that the: application involves no adverse parties and — 


- that. neither the Council nor the Osages,. as.a community, is a body 


j politic or-legal entity,: and. has. no authority or capacity: to appear for i 


“Or represent theme es or r the les Seen as a + community, and that the 


a ‘Authotity or r capacity to appear for or ‘to | represent either the Couinéil’ 2 


ea or the Osages, : asa community, or asa tribe of Indians. The Secretary, 


i ‘in recognition of the need for an investigation to-ascertain pertinent. ee 
ee facts and Jaw, ordered the hearing i in: ‘which: the applicant was, | to bee 


: : 7 ; ion ind the ‘Gibs was to be ‘given siinilar opportunity to present, any eG | 
ae opposition. thereto.. In doing, 80, the Secretary. had. recognized. that. cee 


the: Osage: Tribe. had: ‘an..interest: in. the application: since approval of: : 


~~ “ it would materially deplete the financial resources of the tribe: There- 


fore, when the applicant formally ‘obj ected to the participation ‘of the a ; 


— Osage. Tribe, the. Secretary affirmed. his order. that. the. Tribal. Council tees 


: should be. afforded. an-opportunity to-present evidence and arguments _ 
an. opposition: to the. application. onthe: ground. that the: Osage Tribe ae 
i 18 an indispensable party to. the. proceedings « on n the application.* Ee 


1,See: ‘opinion: of. dhe: ‘Assistant eoriey Gener cor ‘the: Deparuient of the -Interior - 
dated . January 9, 1907: (11790-1906 Ind.,, Div.) , which. Shows:the receipt. by,.the Commis- 
- sioner of Indian. Affairs of ‘the adverse views of the Osage Tribe on: the: ‘application of an 
illegitimate’ child’ of: an ‘Osage. Indian for enrollment ‘as a member ‘of the ‘tribe. The appli-- 
‘gation ‘was. ‘rejected.’ “Bee: also ‘the: testimony ‘at. the hearing of George Beaulieu;. former 


= -Clerk at: the, Osage. agency; in. regard.to the procedure required: for: enroliment of a-minor- | 


. child born, between January’ 1,;1906, and July, 1, 1907,, -Which- reads as. follows: ieee ate 
oo.” “The ‘Tndian Agent: thereafter ‘would submit that. {application] ‘to the tribal council 
* tat? one of: their’ ‘meetings, ‘and the’ council’ acted. upon it: and. ‘made. ‘recommendations, 
io. and. thereafter it:iwas: returned: tothe ‘Agent' ‘and ‘submitted to the Commissioner of 
—oy) Indian, Affaira,, who.would direct the. enrollment: of, the: ppplieatt, if: ee found that 
ote He : everything was. Proper. ae P. 348 of; the. Prongerint.. ; cid: ght 
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An edetded ae was ee held by the Sibaeiialiekt ars 
| "following which the report ordered by the Assistant Secretary was — 
made. The ‘Superintendent of the ‘Osage Agency recommended - 
“therein. that the application of Irene Kohpay Cornell for enrollment — 
--as a member of the Osage Tribe be dismissed: This’ appeal: followed. 
‘Yo. avoid a multiplicity of appeals and for administr ative reasons, the | 
Commissionér of Indian Affairs has referred’ the - ‘present appeal _ 
- directly to the Secretary of the Interior for action. fa = 
"The final membership roll of the Osage Tribe of Indians i isa” creature 7 


of statute. The basic statute is commonly known and referred. toas 


the Osage Allotment Act. approved June’ 28, 1908 Gt Stat. 539). = 
| ‘Section 1 of that act provides: eg | 


mee ‘the roll of the Osage. Tribe of. Tndians as pehowin by the records. of a ES 


‘United States in the Office of the United States Indian Agent at the Osage Agency, - 
Oklahoma Territory, as it existed on the first day. of January, nineteen hundred. 4 


‘and six, and ‘all children born: between: January | first,. ‘nineteen hundred and six, | 
and July first, nineteen . hundred. and seven, to: persons. -~whose names are:on. - 


said roll on January. first, nineteen. hundred and six, and. all children whose © 
names are not now. on. said roll, but who were born to members of the tribe 

. ‘whose names were on the ‘said’ ‘roll on January ‘first, ninéteen hundred and six, - 
including the children of members of the tribe who: have, : or have had, white | 
_ husbands, is hereby. ‘declared to be the roll of said tribe and to ‘constitute the © 
legal membership. thereof: Provided, That the principal : ‘chief. of the Osages — 
shall, within three months from. and. after ‘the approval. of this Act, file with 
the. Secretary of the Interior a list of the names which the tribe claims were 

. placed upon the roll by fraud, but: no name shall be included in. said list of any 


2 person’ or his descendants that. was placed on: said roll prior to. the thirty-first : 


day of December, eighteen hundred and eighty-one, ‘the date of the adoption - 
of the Osage constitution, and the Secr etary of the Interior, ‘as early as. practi- ~ 
cable, shall: carefully investigate such cases and shall determine. which of said. 

persons, if any, are. entitled to enrollment ; but the tribe must affirmatively show . 


what names have been placed’ upon said roll by fraud; but where the rights of 


“persons ‘to’ enrollment: to the. Osage roll have- been investigated: by the Interior — 


a Department. and ‘it has been determined by the Secretary of: the ‘Interior that —— 


‘such: persons. were. entitled to. enrollment, their, names ‘shall. not. be stricken — | 
from the roll for fraud except upon newly discovered evidence; and the Secre-.. ~ 


tary .of the Interior, shall have authority to place on thé Osage: roll the names a 


‘of all per Sons found by: him, after investigation, ‘to ‘be. SO entitled, whose appli- 4g 3 


‘cations. were pending on. the date of the approval. of. ‘this., Act; and the said - 
Secretary: of. the. Interior is. hereby authorized. to: strike: from the’ said rou: the 


_ names of per sons or: their descendants: which he finds: were: placed thereon by or. : - 
through fraud; and ‘the said, roll ‘as above provided, after’ the revision and ap- 
“‘proval of ‘the Secretary. of the ‘Interior, as herein provided, ‘shall constitute — 


-the. approved: roll of said. tribe: and the. action of the Secretary: in the revision of 
ithe roll as. herein: provided: pall be’ ‘nal, and the provisions: of! the’ ‘Act: of Con- vs 
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. Statutes at Lak Be, page thie ee hundred and five, granting p persons of Indian : blood . 
- who have. been. denied . allotments the right to appeal to the courts, are hereby ; 
~ yepealed. as. far as the’ same ‘relate to the Osage. Indians; and the. tribal. lands: | 
* and tribal funds of said tribe’ shall be oe divided. PInene. “the members of 
. said tribe as hereinafter: provided. | : a 7 os 


- Other sections of the act, ten was 5 dadignbd to. ey for’ the’ 
: coniplete- and: final division of the property of the tribe’ among the’ 


enrolled member S; ‘provided. for. the retention of the ininerals in tribal: 


; ownership: and prescribed the ways: in ‘which the surface of the lands — 
- was divided among the enrollees. Still: other sections of the act con- 
_ trolled the: division: to the meéimbers of then’ existing ® tribal funds and 
_ provided. for the distribution to the members of funds which boa 
~ thereafter accrue to the tribe, including royalty received. from oil, gas, 
coal, and. other tribal mittetal leases oF the dands divided | among “the! | 
| members. es oneee 
The applicant ae iat s she is the: aiigtiten of. Harry Kohpay, 
who. was an enrolled member of the Osage Tribe since a date prior to 
January 1; 1881, to the date of his death on or about J uly 19, 1946,. 


and that she was born January 27, 1906, which would Place her oan, ae 


the ‘category « of those described in the 1906 act as: 


* # * alt ‘children born between January fivst, ‘niieteen. hundied: ae six, 
and July first; ‘nineteen hundred and seven, to persons whose names, are on 

. gaid rou on January first, mineteen hundred and six, pl ak er , 
From the evidence contained in the transcript there can ‘bet no ‘Shear -_ 
: determination of the date. of ‘the applicant’s birth. Testimony. of. 
several witnesses‘and many exhibits were presented both by the appli- 

: cant and ‘the’ contestants | regarding ‘this question. ~ Annual school. 
census reports, quarterly attendance reports of St. Louis Boarding 
School, and quarterly reports of the Osage Boarding School all within 


the-period 1914 through 1922 indicate various years in which'the . - 


= applicant, might have: bean: born. The burden. of proof of her. date 
_ of birth is pon the applicant, and we. are ofthe opinion that she 
ia has. failed. to. sustain, that burden. and has not seeapiehed the. date. | 
| of her birth, : “ | 


~The car alleges’ that she" 1s: ihe aaisghter of “Harry Riolinay, or 
ee an Osage: Indian* ‘born on or about January dy 187 Gis and. who died or me oe ut 
on or about. J uly: 19, 1946. - Harry Kohpay was, an. enrolled member Beg, Oy: 
of the. Osage Tribe of. Indians on Jd anuary. 1,,1906, and hisname had 
58 been on the roll of said tribe: since’ prior. to J anuary: 4, 1881. From the Le SS 


- evidence adduced. at é the — it, pppearet that Harry Kohpay was ce. 
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| a on one Dovie Thompson, a conidia a whota. 1 haa. . 


- _ three children. ' Lela ‘Thompson, an unmarried sister: of his: wife, : 


FG Dovie, made her home with the Kohpays and. while there | ‘gave. birth | 
to. the. applicant, Trene.. It. further appears . that. Lela, ‘Thompson. i 
later married and died during a childbirth. Irene:-was. taken into: 


< the Kohpay. home. where she remained, except, when. away. ‘at. school, — 


until she married. During her stay in the Kohpay home her aunt. . 
‘Dovie. Kohpay. died: and. Harry. Kohpay remarried. . While in: the. 


"ae — home of. Harry. Kohpay,. the. applicant. was treated, as. part. ‘of. the. 


family. and. used the name Irene. Kohpay. . Harry Kohpay provided. i 


2 : Irene with food. and: clothing : and errand and. paid for her atten a : 
ance at various schools. | : 


There does. not. appear. to have re any. evidenion introddced at ee E 
- hearing | that: ‘Harry Kohpay ever acknowledged Irene as his daughter, 7 
He. acted as interpreter and clerk at the Osage Agency: during. the 

enrollment: of members of the Osage Tribe. He-was very. familiar » 


ss with the requirements for eligibility for such enrollment, but..took es 
no action. to-enroll Irene... He died in 1946 leaving : a will which, named. . 
i. “I | his wife and, children but made no mention. of Irene. | re 


a Applicant relies heavily upon. the purported Gadings: of the County e 
Court of Osage County and the United States District: Court for the’ 


ae District of Columbia: and the United States Court of: Appeals. for the, - 


District of Columbia that she is the, illegitimate. daughter: of. ‘Harry. 
 Kohpay. | -Trene Kohpay, now Cornell, and the representatives of the — 


oe estate ( of Harry Kohpay, deceased, by their respective attorneys agreed. . 
- tothe wording of. the decree determining heirs and a. distribution, of | 
oR, assets antoied” in ‘settlement of a claim. Irene filed. against. his estate. 9 
~The decree filed April 11, 1949, in the County Court, of Osage. County, Zs 
Sete Oklahoma, contains the following language : ee is 


rid i 


9. That: the, court. finds. ‘that. Irene. Kohpay; ‘now. : Cornell, is! the: illeg oteaba : 


daughter’ of said Harry Kohpay,; deceased, .and claims, that she’ is entitled,to. « 
inherit. a child’s part of the estate of said decedent for- the: ‘reason: sshe. was: not | 
. . mnentioned in, or excluded by, the Will of said’ ‘decedent ; ‘but. the court finds that as 


she-is.'the blood. daughter ‘of said Harry ‘Kohpay: by Lela ‘Thompson, ‘a single — | 


ae white woman, to whom the decedent was never married, a sister of the. wifé of. 
_ Said. decedent, born out.of: wedlock, and! was. born January: 27, 1906.°That the — 
ao “said. ‘Harry Kohpay- never: acknowledged. in, writing, before: ae competent. witness, 
+ that he was ‘the father. of said Irene, ,Kohpay, now Cornell, and. never in any. = 
oo other manner recognized: or ‘acknowledged her, as’ his. ‘daughter, : and” never 
adopted ‘her as such; and’ she is not a a Yegal' I ieir of f said Hatry: Holipay a and d does, : 


eA not: inherit any Een of his estate. 





pee H ‘ ‘ 


oe stated : 
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on full and. complete. ssitisfaction. of any ‘and all claims which she haw or —: ee 
| have’ as an heir or otherwise. ‘to any part. of the estate of said Harry Kohpay, ~ | 


- deceased, and that she has. accepted the same in full and complete Satisfaction 


of such claim which she has: or may: have or might, have ned against the estate oo 
of decedent. | ee pre Ze een a ee ea y eee = 


| Irene Kohpay now Cornell, in ‘ieg application: further recites. that at the’ : . 
| United States District Court for the District of Columbia i in the case es : 


cor ga f 


| Civil No 0. 5118-49, in its Auditing of face. and conclusion of lw, al : 
- found specifically that she was the illegitimate daughter of Harry 
‘Kohpay, an enrolled ‘Osage. She also. recites that the Department’ 


of Justice of the United States, by reason of its motion for simmary : 


| judgment i in the same case admitted all facts‘ well’ pleaded and thus * ; 
conceded that Trene Kohpay was the illegitimate daughter of Harry _ 


_ Kohpay, an: enrolled’ Osage. She further recites that. the United oe ; 
— States Court of Appeals for the District of Columbia; in its ; review a 


of the case,” recognized the aforesaid alleged fattgni 8 


_ The act'of April 18, 1912 (37 Stat. 86) provides that the Property epi . 
of deceased: allottees of the Osage’ Tribe, shall, in. probate matters, be 


: - subject to the jurisdiction: of the county courts of the State of Okla- i. 


-homa, and certain’ responsibilities are given: to. the Superintendent ol 


- the Osage Agency ‘i in connection with such proceedings. | ‘However, = 


the act: pertains only to. ‘probate proceedings and determinations or = 
findings of the county courts in that regard. cannot be deemed’ appli- a, Se 
cable or binding i in the determination oe the rights of individuals for 


enrollment on the approved roll of the Osage Tribe. _ Furthermore, a 
the transcript of the testimony adduced at the. hearirig before the 
Superintendent: on the application. for enrollment of Irene. Kohpay, ver 
now Cornell, discloses that the decree of the County Court of. Osage ‘ 


- County, Oklahoma; was one prepared ‘by stipulation and. agreement of ae 
the attorneys ¢ and thus’ not a finding of the court resulting from the ae 


2 United Biates ex. eel, ones Ve, Chapman, 190 Fr 2a 666 (D, C. Cir, 4951). ae 
3 Compare létter ‘dated: August 19,1916 (Indian | ‘Bureau file : Land-Contracts. 68725-16. 


and 85031-16) from the’ Assistant Commissioner, of. Indian. Affairs in which, _Teferring: to. 7 


the disallowed application | ‘of an illegitimate. ehild mentioned. in footnote. A. cakes it is_ 


“vone of ‘the ' ‘cases. pending at the date: ‘of the. passage of the said ‘Aet of Tu une. 28, Z 
-- 1906, was! ‘that of Pearl Callahan, ‘the illegitimate child. of a white woman, and. a full 


ei “blood member of the Osage Tribe. ‘The Department held that the child was.not en- 
titled: to enroliment: and upon: review affirmed its. previous. adverse finding. . Subdse- 


‘ quently the child: was declared by the local courts tobe the sole. heir. of the. Osage 
_ Indian father, She-She, and entitled to his individual DrOnerey: oo (Hmphasis BUD: - 
pee) Contestant’s ‘Exhibit, Moe 21, MeGt > Be as 
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presentation of evidence. It was designed for the purposes of settling 
the claim that Irene Kohpay, now Cornell, filed against the estate of — 
| Harry Kohpay, deceased, and saving further litigation of it. In the 
light of the foregoing, it .is clearly impossible for the 1949 county 
court. decree to have any effect upon the final roll of the Osage Tribe . 
approved by the Secretary of the Interior in 1908 under the.1906 act - 
which vested him with-the exclusive power to approve the roll. | 
In both the United States District Court and the United States ; 
. Court of Appeals the facts were not at-issue since only legal questions. 
were ‘contested. In the opinion of the United States Court of Appeals. 
it was stated : “For the purposes of. this appeal it can be stated that 
there is no dispute on the facts. ”. Thus, the facts as presented by the~ 
pleadings: of the applicant i in the: case before the United States District 
Court, which was reviewed by the United States.Court of Appeals, do. 
not. represent. judicial determinations of disputed. facts which could 
| possibly be binding upon the Secretary of the Interior in. determining _ 
: the applicant’s right toenrollment.. 7 : ct 
From the transcript. of testimony and the Siiin ea at the | 
hearing, as heretofore indicated, it appears that the applicant used the - 
name of Kohpay until the time of her marriage and was treated as a 
| member of the Kohpay. family. However, it. further appears that 


7 Harry Kohpay never in any manner acknowledged. her as his daughter, 


by his utterances or writings. In applications to. the schools he was 


designated either as “uncle” or “parent or guardian” and never as 


| parent. alone or as father. He was thoroughly familiar with the en-_ 


~. rollment requirements but did not enroll Irene. nor did he name her 
in his will.* It is contended by the applicant that the sisters Dovie 


and Lela were his plural wives in accordance with the custom of the 
~ Osage Indians. While it is said to have been the custom for an Osage. 
Indian to have sisters who were Indians as plural wives, it is disputed 
that this custom. did ever. prevail when the wife of an Osage Indian 
was non-Indian, Moreover, there is no showing that Harry regarded 
Lela as a wife or that she was regarded as his wife by the community 
| wherein they resided. "Significant evidence that Irene, Was. . not re- 


7 in his will executed Nov ember 3, 1944, Harry Kohpay declared: 


aug! bag declare that on the date of thé execution of this instrument I am 1 married, my 
— wife being Mary Elizabeth Kohpay ;. that I have two. children, . namely Elsie May 


ane Shelton, nee ‘Elsie May Kohpay, age 45 years, residing at Long Beach, California; — 


; and - Harry | Hugh Kohpay a ‘son, age 43 years, residing. at Pawhuska, Oklahoma. 
Phat I. have no other children or any adopted children, and that Ihave .one grandson, 
, ‘Franklin: Bugene Kohpay,. age 3 years, Jiving at Pawhuska, Oklahoma. hi aoe sees 

ae Exhibit No. 19, ete 5 eh, es BA ale OA ccs 
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eaedaa as a daughter of Harry Kohpay 3 is contained i in 1 the marriage 
license of Irene wherein her name is given as Irene Thompson. Due 
to her minority Irene was accompanied by Harry Kohpay to secure — 
the marriage license. At this solemn act it was recognized by Harry ie 
Kohpay that it would not be true and’ proper to apply for the license 
‘for Irene other than by the name, Irene Thompson, the 1 use 2 of which a 
name apparently did notcause Ireneany question. = =» —* i. 7 
- After a careful review of all the evidence adduced at fie heating, 
we find it does not prove that Harry Kohpay was the father of the 
applicant, nor can we in ally manner-assume that such was the case> 
It appears that the application of Irene Kohpay, now Cornell, was. 
filed. approximately 25 years after she reached her maj jority, and. after. 
the death of Harry Kohpay and others who could establish with 
certainty the questions of parentage and the date of birth of the ap-. 
plicant. In her testimony the applicant stated that she always thought 
she was the daughter of Harry. Kohpay, as far back as “she could : 
remember, and knew that she was born on J anuary 27, 1906: It is: 
inconceivable that she ‘was not familiar with: the approved roll of the. 
Osage Tribe of Indians and the benefits accruing to those who. were. | 
enrolled thereon as: ‘members of the tribe. An inexcusable. delay in 
asserting a right or a claim may be deemed an- implied waiver arising’. 
from knowledge of existing conditions and an acquiescence in them.® 
Courts of equity will not grant aid to a litigant who without excuse. 
has slept on his rights and suffered his demand to become stale where. 
injustice would be done by granting the relief asked: It is'a general 
rule that laches or staleness of demand constitutes a defense to the 
enforcement of the right or demand so neglected. o When. because of 
delay in asserting a right there results. a Toss of evidence, and death 
of parties | or witnesses which ‘obscure the pertinent facts, relief may 
5 Applicant contends. that it was the statutory adiity: of the Secretary of: the Interior: to. 
have. enrolled her as the daughter or Harry Kohpay at the time the Osage roll was. being- . 
prepared: But as. ‘Harry Kohpay did- not: then,-nor never afterwards, claim ‘parentage. 
- of Irene,: there: certainly was no ‘basis: for the Secretary to have attempted: her enrollment - 
as Harry’ 'S daughter, particularly in view of. Harry’ Ss exclusion of her from his applications. 
for enrollment of his- family. Furthermore, the procedure : followed in: the preparation - : 
_ of the final roll of. the Osage Tribe: did not. encompass, because of obvious lack of necessity. _ 
- and the impr acticabilities, involved, the filing of applications by officials. of the Department- 
on behalf of children thought’ tobe entitled to enrollment, Referring: again: to the testi~.— 
mony of. Mr. Beaulieu mentioned in footnote 1, supra, he testified as: follows: in’ ‘Tegard tO. 
the enrollment of a: ‘minor: child'/born: between! January..1; 1906,.and July 1,°1907::: be a 
written application was prepared upon the statement of a ‘parent or ‘parents. of -the new~ . 
born child, which showed the place of birth,’ ‘date, sex.”. ~. p, -348.‘of* ‘the: awaneanpey 


6 Parks y. Classen Co., 156 Okla. 43, 9 P. (24) 432 (1932). 
7 Penn Mutual Life Ins. Co: v. Austiz, 168-U.8. 685 (1897). 
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be: denied by. laches, though. the act may ie been entitled to... 

~ relief in the beginning.®’ Since the final roll of members of the Osage 7 
Tribe determined the division of the real estate and trust funds of. 

- the tribe which in many cases has been dissipated : and. spent, the ap- 


. _proval of. the application would create. an impossible. situation . for 


this Department, precluding the granting of the relief. requested: ‘by. 
the applicant. ‘We find : that the applicant, 1S guilty of laches to 
— sucha degree that her application has to be denied. on. n that ground, if. 
onno other. | 2 
‘Finally, and most. importantly, we and apart. from the fetal. 
questions: of the date of birth and parentage. of the applicant and the 
| question of laches, the application must be denied because ‘the Sec- 
_ retary of. the Interior has no authority to add. to or revise the final. 
roll of members of the Osage Tribe of Indians. The Osage Allotment 
Act, supra, authorized. the Secretary to revise the. 1906 roll by. (a). _ 


- ‘striking names found by him to have been placed ¢ on said roll by. fraud, 


(bb). entering on said roll the 1 names of. persons. found to.be. eligible for . 


- enrollment, “whose applications “were. pending” at the date ‘of. the. 


7 approval of this act,” and (c) entering on said roll the names of such te 

-children.as were by han found to be eligible. for enrollment pur: suant to. 
the standards of eligibility prescribed in the Osage Allotment: Act. — 

~ ‘Tt is apparent that, this authority was. ‘given. to the Secretary i in the. | 
course of revising the 1906 roll and not thereafter. Tt, 1s expres 


2 stated i in the act (see. shee 


te * * the. said roll as. above provided, ates revision | and capenOVaL byt the A 


oo Secretary of the Interior, as herein provided, ‘shall constitute the approved roll . 


of said tribe; and. the action of the Secretary. of the Interior in the revision 


: of the roll as herein provided shall be final, ee RI on 


. - The final roll. of the members, of ‘the, Osage Tribe of Tadines io. | 
approved by the Secretary of the Interior on } April i, 1908. Ther . ; 


eee 


Coe ‘ie Baers: or. jporinit’ aha names. on persons. to. be added ‘ 


. — to the revised’ 1906 roll’ or that. any further revision be made ‘subsequent: 7 


to its. approval. by the Secretary of the Interior. - Through. the years . : 


--- gince the roll was approved, it has been the consistent interpretation — 


: of. this statute te by: the Department that, the: Secretary could not add, 

| 8 Baker et a Ve ‘Deichman- et al., 185 Okla. 452 -ca999) 941 P. (2a) 246, a oS seiahags paket 
Manner -y. Moulton, 138 U.S. 486. (1891). HS ee ee A 
Hammond ve Btoghings 143 U. is as (4892). - ny a Be oe ee er ee 
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we to ie roll a The ‘Bocrotany in: both. 7 eee v. Pattison. 1. et als aad 

. United States C0 vel. Jump. et. al. v. t ches i contended that. additions 

~eannot be made to the final roll of the. Osage Tribe. The: United 
States District. Court for the Northern District of Oklahoma has 


said, with respect: to the ee ot the OS roll of the none | 
Tribe: 7 


The Allotment Act makes the roll, as finally approved by. the Secretary. of the 
Interior, final and: ‘conclusive. * “Tf-a mistake was made in omitting ‘the name 
of Bennie Strikeaxe. [whose name claimant sought to have included: on the 
final. roll of the. Osage Tribe] therefrom; or. if error was made in noting the | 
- death .of Bennie Strikeaxe, or if. the officials. of the Osage Agency. improperly. 
- eoncluded ‘that “Bennie Strikeaxe’ S name. should not have. been included upon 
the Roll because of his death, no relief can be afforded plaintiffs because, under ; 


an the. terms of: the: ‘statute, such: mhistakes: cannot: be questioned here’ 7 ee 1 


| The. applicant | also requests. that she be paid | such amounts as She. ; 
' os ‘ sould be. entitled. to.as. an enrollee from the alleged date. of her birth. e 
a Tn. the. case: ‘of. United States CH: reli, Irene Kohpay,. now. Cornell ve 


—* Chapman; Supra, ‘the United States Court of Appeals: affirmed:the — 

a. action. of the court’ ‘below, dismissing the complaint of Trene Kohpay, i 
“now ‘Cornell, ina ‘mandamus proceeding against. the Secretary. of the | 

“ea Interior, to compel him. to pay. her.a a certain sum of money? with interest : 


as hela that the roles: auld: not. annnel the c Nee ws the Interior ; 


er by mandamus to. distribute the tribal funds and property to ve = 


| es where her-name was'not on the approved’ roll of the: Osage Tribe: 
From the facts presented, the applicant: has not ‘proved that: she j is 
Row: or: ever was ‘eligible. for enrollment asa’ member of the Osage a 


- Tribe ‘of Indians, and even if found: eligible, she could not’ now be. 
placed by the Secretary of the Interior on ‘the final roll of the Osage - 
— /Tribe provided" ‘by the: Osage ‘Allotment: Net. Not. being: enrolled, a 
She is not. entitled to the property she requests. ie 


‘9 In disposing adversely. ce the claim for ‘enrollment referred. to. in footnote - 3, supra, 
“the ‘Assistant’ Commissioner of Indian Affairs. as early ag August 19, 1916, stated: 
jo ery “In view of: the Act. cited: [Act of June 28,1906, 34 Stat. 539], which ‘closed the 
pas Osage. tribal rolls. at the date mentioned, and specifically: provided that no appeal 
should: be’ ‘taken to the ‘courts from: the action of’ the Secretary of the Interior in . 
declaring. the. Jegal tribal membership : roll, :there is no ‘way even though: the case had 
merit by. which the application | could under existing law: now receive, consideration 
J wow on” Contestants’ Exhibit No. in aie 
dh °.80 F. 2€ 708 (D.C:;Cir. 1935), eert: denied, 297 U.S. 718. (1936). 
11117 F.2d 169. (D. C. Cir, 1940), cert denied, 313 U. 5. 575 (4941). = 
. “22 Jump: et ‘al. V: ‘ Hitlia; 92° R:: ‘Supp. 880, 382 (NLD. ‘Oklahoma, 1988), ° ‘affirmed 100 FB: 
2d. 130 oadea Cir, et cert. denied, 506 A se 645 ee 
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Therefore, the application, of Tene Kobpsy, . now Cote: to be: | 
enrolled as a member of the Osage Tribe of Indians is denied and her 
appeal from the report. of the evpernen dent: of the! Osage Indian. 

Agency i 1S person : 
| ‘Roczr Ernst, 
Assistant Secretary. : 


_ APPEAL OF WESTINGHOUSE ELECTRIC CORPORATION 
— IBCA-182 he Decided March 16, 1960 


Rules. of Practice: Evidence—Contyracts: ‘Contractor—Contracts: Acts of” 
_Government—Contracts: ‘Specifications — oer — 


. A manufacturer . of. Q. shunt: reactor which failed 1 upon. being éaeeetcad! ‘after: 
installation has the burden of proving that the failure was attributable to- 
a fault of the Government which was the purchaser, when the. preliminary’ 
- tests of the reactor. at the factory were not made: entirely ‘ag required ‘by 
. the. specifications, and. final acceptance of the reactor was under the specifi-- 


cations subject to further testing and a period of: satisfactory operation ~ 
after ‘installation. . ‘However, even if the Government has the burden of 


| | pr oving the probable cause of the failure - of the reactor, this need be- 
- established only by a clear preponderance of the evidence, and. the Govern-- 


ment has succeeded in showing that the most probable ¢ cause of the reactor’ gs 0 


: failure was a defective mee 
BOARD OF CONTRACT APPEALS. 


Weslinphonss’ Hlecivie Corporation, of Pittsburgh, Peniytvanioy 
has filed a. timely appeal from a decision of the contracting officer in. 
the form of a-letter.dated October 9,. 1958,. directing it to replace a. 
defective shunt reactor which had fe furnished by. it: under Contract: 


No. 14-06-D-2664, with the Bureau of Reclamation... car 
The contract, ea was dated: May 6,.1957, ead pee oer Ys 


the General Provisions of U.S. Standard Form 32 (Nov. 1949 edition),. 
provided that the appellant furnish to the Bureau three.5, 000-kva,. 
13,200 ‘ wye/7, 620-volt | (15,000-volt insulation .to “ ground), ‘single- 
phase, 60-cycle, class AA, outdoor: shunt reactors for the Granite 
Falls Substation, ‘Transmission’ Division, South Dakota, Missouri 
River Basin Project, Bureau as Reclamation, 

about 5 feet in diameter, ‘about 5 feet high,. noe supported: 6 on- a base 
insulated from the’ ground. ‘The interior windings of the reactors 





1The local office of Westinghouse involved in ‘the eta. ease is a Denver, Colorado, . 


BOOT WESTINGHOUSE RLECTRIC CORPORATION =—s sd, 
et March 16, 1960 : - 


- Cones of coils of stranded aluminum cable i in honontal oe seh | 


eight turns or loops in each layer. As the reactors were large, several. 


reels of cable ‘had to be used in manufacturing them, and the cable 
thus contained welds. The welding was done by the helene process. — 
‘The turns of the coil were air-insulated (546 of air) but 1 in addition 
“were covered by glass tape andvarnish, | : 
The reactors were manufactured in the Sharon, pee eee 
eince of the appellant. After being inspected and tested there on 
November 4 and-5, 1957, the reactors were crated and shipped by the 
appellant on Deceinber: 3, 1957, and arrived at the Granite Falls 
‘Substation on December 10, 1957. It took a considerable time to in- - 
stall the reactors, and they: were. not. energized until J une 25, 1958. 
Upon being energized, one of the reactors failed within 2 to5 seconds. 
The burnt-out area of the reactor, which was about the size of a man’s © 


fist, was located about halfway. up the reactor.. The failure cut out — | 


| ear turns of the windings completely and damaged eight others. 
| Most of the insulation covering was also burned off. 
_ Having determined that the failure of the reactor was not due to 
- causes attributable to the Government, the contracting officer directed 
‘the appellant. either to replace it oF to restore it to satisfacory operat- 
- ‘ing condition. The appellant replaced the reactor at a cost of 
- $6,593.38. It was also charged by the Bureau with removal and — 
reinstallation costs in the amount of $550.84. Thus, the total amount ie 
of its claim is $7, 143.67. 
~». .On December. 14, 1959, the undersigned: held a hear’ ing at Dense 
F Caisse for the purpose of taking testimony with respect to the 


oe ‘cause of the failure of the reactor. _The only witness on behalf of the 


appellant was Elder Paul Nason; the manager of its substation and 


reactor section. On behalf of: the Government, there testified J ohn 


-Parmakian, a mechanical and civil engineer, who is the chief of tlhe 
_ Bureau’s Technical Engineering Analysis Branch of the. Division of 
Design ; Donald. Cc. Millard, an ‘electrical engineer, who is the chief 
“of the _Bureau’s Tr ansmission. Plant: Design Section ; and John E. 
! Skuderna, an electrical engineer, in the Bureau’ S$. power ae veenn | 
-cal- section. 
The test: of as fencers ee at ae Splory were 16 required — para- 
ae -C-5: of the. specifications, which provided that the reactors 
should be completely assembled ‘at the. factory and should be sub- 


jected at the expense of the contractor to the following-tests at 60 
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‘eyeles, in accordance with the standards of the Miveribart Siandards - sn te 


Association : (1) applied potential tests; (2) a total loss test to be 
| measured by applying a Pines at nated —-? sufficient to sia | 
| () an ‘inductive reactance test: 

The applied potential. test’ was made at 60, 000 volts to ground, which. | 
was almost more than double ‘than ‘what the AS. ws “Gavidards 
required... ‘Some of the. tests were made, however, at one-fourth rated 
current and voltage and for this reason the Bureau made a deduction. 
of $111 from what was owing to the appellant. In performing the: 
temperature rise test, orily one of the reactors was ‘subj ected to the 
test but this was in accordance with <A. S. A. standards. “Thus, it came 
about that the reactor that failed was not tested: at full. current and 
voltage, nor was it subjected to the temperature test. at all. - ae 
 The:tests were made.in the: presence of:a Bureaw inepector. by the. 


= name of Walter J. Richeson, ‘who, in his report, dated November 9, ood 
1957, characterized the. workmanship on the reactors as: “good”: (the a 


| other two possible ratings being “excellent” and “fair”), “and made, - 
i the space provided for “Remarks,” the following statement : | 


. I believe these reactors meet the requicemants of the specification but Ir Shave 7 
f ericlosed one copy of the test report for the Electrical Div to review. . If the test. 


: report is. not: satisfactory, please notify Westinghouse, Sharon; Pa. by wire:, oT. - os 
lave accepted the anaveray. and the reactors will ee ne shipped « on Nov, hee 5 


13 or 142. _ 


| The Bureau did not send: a, PER to fh Sharon. ee but fader = e . 
date of November 21, 1957, wrote to the Denver office of the appellant a 


a : to inquire what current. and voltage were applied in performing the = 


“Impedance: test. "The reactors ‘were shipped ine = eel how- oe 
ever, without making any reply 1 to this inquiry. ae aks 


However, the factory tests were not the: only tests for which pro- - 


vision was hades in the specifications, which contemplated that after 
the‘ reactors: had: been: ‘delivered ‘and installed, they | would ‘be’ tested’ 


and operated for a period ‘of 60 calendar days and approved by the 
‘contracting officer before final payment was made, provided that if _ 
the Government’ were ‘delayed: for:more than 6 months ‘in. installing, 
testing, and operating the equipment, final payment would be made 
at the end of the 6-month period. | This provision was made in para- 
graph B-8, of the specifications headed. cnn ee included 

two provisions that should be quoted i in. ‘full. 7 , Fe a 


3 Paragraph C-5 of the epadeauone provided : “The reactors shall not be e shined until oF 
after the inspector: has arprored. the tests." ae as pts 
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Tn i subparigraph: (b) (8) ib was provided: 


| ; 7 “Th: the event final payment for any part of the Pete ere is , made in advance | 
of the acceptance tests, such payment. shall not relieve the contractor: of full 
: responsibility for the. equipment meeting all of the ‘performance warranties and 
 yequirements of the invitation, nor ‘shall such payment relieve the contractor 
-. of: the: ‘obligation. for: the: above: 60- day: Spey: Lede after installation. and 
correction: of all defects. : Oe A 


In subparagraph (b) (4) 3 it was also provided: 


All materials, work’ and: drawings covered by partial paytients made shall 
- thereupon become. the sole property of the Government, “but this: provision shalt 


": not:be construed :as’ relieving the contractor from the sole: responsibility: for 


-the care and protection. of materials and work upon which payments. have beer: 

made. of the. restoration of any. work damaged from. any. cause, - -while in the 
possession . of or. under the contr ol of the contractor, or its subeontractor, or. 

as’ a ‘waiver of the right of the ‘Government to require. the. fulfillment: of. all of 
the terms of the contract: Provided, That the contractor shall not be: responsible 
for damage: resulting from tmproper ¢ care ‘during eroraee while ey the control 
of the Government.? - : ge: = Ske ae Ae Op Se 7 


The performance warranty was contained in pan B12 of - 
“the ‘specifications. Subparagraph (1) thereof, headed ‘Defects 
disclosed prior to: acceptance,” provided 1 in pertinent part as. follows: . 


“Any defects in materials or workmanship or other failure to meet require- 


7 ; “ments of the invitation, including errors or omissions on the part of the con- 


tractor which are disclosed prior to final payment or prior to acceptance by the 
Government after completion of all tests or expiration of the operating period as. 
provided for. in Par agraph B-8,. which ever occurs at the later date, shall, if so 
_ directed by” the Government, be. corrected entir ely at the expense of the con 
tr actor, ‘including costs” of required tests of corrected equipment Be , 
In subparagraph (2) of the same paragraph provision. was ACs made 
for the correction of latent defects discovered. within 1 year after t the 
| equipment had been placedinuse. | | 
_»: Both the: appellant . and the. Government: are. ee that it 1s not: 
os posible: to. establish with. absolute certainty the cause of. the failure 
of the. reactor. In this situation, the question. naturally arises : which 
_of the parties. has the. burden. of. proof? This question is. always: a 
difficult one because, as Wigmore points out, there is no simple and 
universal rule by which this question may be resolved, and even: the 
rule. that the burden rests, normally on the party. advancing the affirma- 
tive-o of Bs, ‘proposition, has its: exceptions. . All that. can be said 1 in gen- 
78 ‘The: provisions ‘of. this: Sanaa atl obviously: replaced Article 6 of the General Provisions, oe 
which declared. that “the Contractor shall be responsible for the supplies covered by this 


-. eontract until they are delivered at: the designated: aeery point, regardless of: ‘the: ‘point 
of Anspection . = a? 2 nals a 
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eral en is that the bardan: of proof should rest. with the ees on 
whom, in the light of experience and considerations of fairness 
vapplicable- in the circumstances of the. particular, case, it should be 
-placedt | . 
The ‘appellant: advances a var riety of arguments in 1 support. of its 


eeontantion that the burden of proving the cause of the failure.of.the — 


reactor'should be placed upon the Government. - These arguments are 
that the reactor had been ‘delivered to-and. had, been: avder the.control _ 
-0f the Government for more than 6 months before it failed; that, the 
appellant under the terms of the contract was not, in. ‘effect made an 
insurer of the equipment but only made responsible for the correction ' 
of defects which must be shown to exist; and that the’ provisions for 


the test period and for approval and acceptance by the contracting _ 


officer” are merely _ for the purpose of determining whether the uy | 
| ynent, met the requirements of the. specifications. | | 

» These arguments are valid enough. as. far .as they... vo coe ae ap- 
pellant has confused the question of the requirements of the contract 
with respect to the correction of defects with the question.of the burden 
-of proof. If the one question were necessarily determinative.of. the 
other, the provisions of the contract designed for the protection of 
the Government would be largely nullified. The appellant also seems 
to confuse the existence of a defect with its cause. There is, of course, 


no doubt but that one of the reactors was defective; the only question os 


is whether the burden is on the Government to establish its cause. In 
view of the provisions of the contract not only for testing the equip-- 
ment at the factory but also for testing it for a 60-day period at the 
site of installation prior to its final acceptance, it would be neither 
fair nor logical to put the burden of proof on the Government merely — 
because the equipment had been in its possession for some time before 
the failure of the reactor occurred. If the appellant. is asserting 
_ that the Government. did something to damage the equipment while | 
it was in its possession, it should be required to prove the affirmative of 
this proposition.’ This should be required especially in view of the 
_ fact that the record does not establish conclusively that the testing “ 
of the equipment at the- factory ‘and its subsequent ' shipment was 

C strictly i in accordance with the requirements of the contract and regu- 
lar in all respects. It is not too clear from the record that ali of the 
tests made at the factory were in accordance with A.S.A. standards. 
The. fact, that the bureau ‘subsequently. made. a. deduction. from ‘pay: | 


es 4. Wigmore. on Byidence (rnin Edition), section 2486, 
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| rents to aha! appslisit jreres of savings ‘to it | in n the performance of :- 
the tests did not constitute, of course, a waiver of 3 any of the require- 
ments of the contract, especially when’ jit is considered. that it would . 
have served little, if any, purpose, to return the reactors to the. appel- | 
lant once they had been shipped. As for the ‘ ‘acceptance” of the. Te- 
actor by the factory inspector, the fact that he.sent the test report to 
the Bureau. for review,. would seem to raise ‘the question whether his 
acceptance was not contingent. _ 

The appellant also asks that the Board ne the general rule i in the 

law of sales that the burden of proving a breach of warranty of kind, 
quality, or title is on the buyer.®’ It is true that both at common law 
and under the Uniform Sales Act that this burden is. imposed on the 
buyer but such is the case only when the buyer has paid for and ac- 
cepted the goods,* which was not true in the present case. The factory. 
‘inspection had been only preliminary, and in addition to the final: 
inspection at the site of.installation, acceptance was subject to:a test 
period. Moreover, there is ample authority for the proposition. that 
while the buyer must establish the breach of the warranty or show 
the defect in the article sold, he need not show the specific cause of — 
the defect,’ especially when: the subject of the sale was complex 
machinery.® If the seller is contending that.the equipment was the 
subject of the sale failed because of some fault or factor attributable 
to the buyer, the burden of proving this contention is on him.® 

Under the terms of the contract in this case, the appellant would be 
entitled to prevail only if it could show that the reactor failed because. 
of some fault on the part of the Government, Having the burden 

- 546 Amer. Tues: Title Sales, sec. 309, ‘2p. 490 ; Fone A, Johnson & Sons Ine. et al. Vv. 
United States, 153 FP. 2d 5384 (4th Cir., 1946)... 

6 J. N. Bray & Son et al. vy. Southern. Iron & Equipment Co., 113 8. E. 55 (Ga. 1922); ; 
Christian & Brough Co. v. Goodman & Garrett, 96 So. 692 (Miss. 1928); Burton & Class v. 
Connell, 65 S.E. 2d '620: (Ga., 1951) ; Resolute Paper Products Corp., ASBCA Nos. 3961 
and 40538 (September 30, 1957), 58-1 BCA Paragraph 1738; Hercules Engineering -& 
Manufacturing Co., ASBCA No. 4979 (December 9, 1959), 59-2 BCA Paragraph 2426. 
Where there is a trial or test period, the seller also has the burden of proving acceptance 
within the period allowed: MeMiilan v. Jaeger Manufacturing Co., 159 N.W. 208 (Iowa, 
1916) ; Neweomb et al: v. York Ice Machinery Corpor ation, 56 EF. 2d 576 (5th Cir., 1932). 

-7 Standard Motor Car Co. v.. St. Amant, 184 So. 279 (La., 1931) ; Hemenway, Ine. ¥. 
‘Roach, 175 So. 892 (La, 1987) ; Fleamir, Inc. v. Lindeman & Co., 73 Atl. 2d 248 (N.J., 


1950); McCabe v. L. K.. Liggett Drug Co., 112 N.E. 2d. 254 (Mass. ees ; Ricei v. 
Barscheski, 116 Atl. 24 273 (Pa., 1955). 

83. B. Beaird Co. Ine. vy. Burris Bros, Ltd., 44 So. 20 698 (La., 1949) ; A. d. Bartolotta 

v. Mike Gambino, 78 So. 2d 208 (La., 1955). 

® Montague Compressed Air Co. v. City of Fulton et al., 148 5.W. 422 (Mo.,. 1912) a 
J. B. Colt Co. vi Berry’ (Ky., 1927) ; United. States Rubber. Produste: Ine. v. Clark, au So.,. 
3585: Cie oa ee eee Ene: v. aeRO 119 Pac. 2d =e  (Okla., cee 
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“ot establishing his cause of this failure, and having failed to do 80, 
its claim must be denied. “ . 43 ee 
However, even: if the burden of proof I be assumed to- rast. on the 
Government; the Board is also of the opinion, that it has established 
the probable cause of the failure of the reactor by. a clear preponder- 
ance of the evidence. To make out even a case of express or implied 
breach of warranty, ‘the. buyer need not prove the cause of failure © 
with absolute certainty. As the court said in M unphy Bradford Mas 
Moore. Brothers Feed and Grocery, 105 ‘So. 2d 825, 829. (Alabama, 

1958) :. | - ae 
No absolutely positive - causal connection is ‘required, In the very nature of 
things no direct proof of the cause of the trouble can be given. Direct proof 
‘is. not. necessary and circumstantial evidence may be resorted to. The require- 
ments of the law are Satisfied if the existence of this fact is made the more 
probable. hypothesis, when considered with reference ‘to: the zoey of Ges 
ee . ar ; eae en 
“The appellant has soritended that ne reactor failed bavntice: of one of a 
only two possible causes. The first cause alleged is a voltage surge 
| inducing a ferroresonant condition i in the power system at the time 
the reactor was energized. The circuit upon which the reactor that 
failed was located: took off from the tertiary winding of an auto- 


a8 transformer bank, and the reactor was energized by closing the breaker 


from a control on the switchboard. On December 9 and 10, 1958, 
the Bureau conducted field tests in the presence of a representative « of 
the appellant in order to determine whether a voltage surge could 
have been caused by malfunction of the breaker, or by any. other 
equipment on. the circuit. The tests showed that there was no mal- — 
function of the breaker. As the reactor had failed in summer and the 
tests were being made in the winter, the breaker was pre-heated in. 
one of the tests. Moreover, the. apeord: shows that the breaker had _ 
not been modified in any way or repaired between the time of the’ — 
failure of the reactor and the time of the tests. The tests also showed 
that it was extremely unlikely that a surge causing a resonant condi- 
tion in the circuit could have entered the bus, although this was theo- 
retically possible. It is highly significant that at the time the reactor 
failed no other equipment on the tertiary: bus failed. ‘Tf there. had 
been a voltage surge, other components of. the -cir cuit should also 
_ have failed. Tt : is 5 also significant that the bus was protected by a 
“20 ‘To, the same éifect> Peckham v. Hastern States Farmers? Duchange; Inc., 134 F. Supp. 
950 (U.S.: Dist. Co.; Dist. R.. 1.,. 1955) ;, Flynn v, Growers Outlet, Inc., 30 N.. HE. 2d 250 


(Mass., 1940) ; Heimaoth v. Falstaff Brewing Corp., 116 N.H. 2d 193 (TIL, 1953) ; Simon 
v. Graham Bakery, 111 Atl. 2d 884 (N.J., 1955). _ 
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oo a of iB leva: lightning arresters designed . ‘control ‘surge , voltages : 


that might enter. the bus, and.that the closest. lightning arrester was 
Je ate approximately . 40 feet from: the: reactor which failed. It.-was, thus,. 
. ‘closer than any other lightning arrester to any of the other shunt — 


~-'Teactors. . The appellant seeks to discredit the oscillographs taken by. 
the Bureau of the various. currents and voltages which might have — 
us affected. the reactor. on. the. ground, that. a. magnetic. rather. than a_ 
cathode. ray: oscillograph was:used 3 in obtaining. the data... However, | 

: while. a cathode ray oscillograph. is more. sensitive than. a magnetic. 


ee one,. the latter. was entirely, adequate: for the pup for which it 
was used. . 


The alternative contention of ave appellant Pe is hat the fail- 
-vure of the reactor. may. have been. caused, by foreign material in the 
windings, seems to be even less. convincing than its voltage- -surge 
theory. Since the: failure occurred. in...the. interior. windings. of the 
reactor, it is difficult, to per ceive how the: foreign material could have 
centared. Moreover, the foreign material: would not only have to enter 
the interior windings. but also would have to pierce the insulation and. 
establish. a conductive path between two turns of the reactor. . Such 
a result would have. required the operation. of a series of unusual Co- 
‘incidences. The contracting officer in a letter to the appellant, dated 
. ‘September 4, 1958, ‘stated that “the reactor was car efully examined 
‘before being energized,” » and if there had then been foreign. material 
In the reactor it should. have: been. detected. . _After the reactor failed, 
‘it. was-examined for indications of the presence. of foreign material, 
and no such indications. were found. Assuming that the aod 


-_tests-of the reactor-that failed would. have revealed the presence of 
foreign material, such. material could, conceivably, have entered the — 


 ¥eactor while it was being erated by the appellant. for shipment. 


7 ‘The appellant has suggested. that the foreign material was possibly — - 
~anail or nails, but these would be more likely: to. get into the reactor 


during the process of shipment,. and it is in any event: most unlikely 
_ that nails would puncture the insulation. At the hearing the. appel- 
~~ Jant’s witness suggested that the foreign object j in. the windings may 
have been a mouse ‘which chewed. on the insulation.and thus perished 


in the reactor. — But the mouse would also have had to prepare itself - 


: for its own’ cremation by draping i itself across the windings exactly ‘ 


i. where they.were bares , 
2 It is the Gover nents position that the only probable cause fee the tae 
failure of the reactor } was a aut weld, and the evidence produced i asa 
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support of this contention, which rests ; upon sound expert ¢ opinion, is | 
very persuasive. » : oo 


The heliare welding process, -sihich's was ‘involved i in ens plainufaetut e . 7 
of the reactors, is very exacting. In this. pr ocess the molten aluminum -_ 
must be shielded by helium, ‘an inert: gas, which is made to. flow over 


the arc. To achieve an effective electrical joint, the contact sur faces 
must be clean, and there must be intimate contact between the weld and’ 
the wires comprising the cable. ‘Because aluminumi has high thermal 
and electrical conductivity, higher values of welding current have to. 
be employed, and. the welding time must be relatively short. Extreme 
care is necessary to prevent oxidation of the aluminum to be joined, | 
especially when strands of individual wire are to be joined, since alr- 
leakage from the voids between them can contaminate the inert, gas 
shield, and result in imper fect j joining of the strands. es 
“The heliare welding process is a development. of the last: Coe x 
Aluminum could not be welded at all until inert. gas came to be used. © 
While the appellant: has been making reactors since 1929, it has been - 
using stranded aluminum cable in their manufacture, only since 1949 
or 1950, and it had built, prior to those involved in the present case, 
only fbies to six reactors of the same capacity, and these had been” 


constructed for the Bonneville Power Administration. 


In view of the exacting nature of the heliare welding process, and 


the limited experience with its use, it is easy to perceive. how there 
could have been faults in the welding, although: this is not to say, of _ 


- course, that’ they were ‘inevitable, for then all three of the reactors. 
would have failed. It is of some significance that the failure in the 
reactor occurred in the vicinity of two welds and, if there were two, - 
there may also have been a third. John Parmakian, who has hada ~ 


quarter of a century of experience in welding, gave it as his expert 


opinion that the failure of the reactor was fe. to a defective weld, 
and the appellant called no welding expert of its own to challenge this 
opinion. Nason, the appellant’s ealg witness, conceded that he was not 
a welding expert but he was, nevertheless, of the opinion that it was 
possible that welds could occur on two parallel cables at the same point. 
Indeed, if the occurrence of a high voltage surge, and the presence 
of foreign magnetic material, are ruled out as causes of the failure, 
‘as they must be, a faulty weld seems to be the only likely cause of 
the failure. It would be necessary to conclude, if all three of the 
alleged causes are ruled out, that the. failure i is wholly inexplicable. | 

‘To be sure, Nason testified also. that in his opinion the resistance 
measurements obtained in the course of testing the reactors at the 
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fact that there was involved a long length of cable with a.short. high 
resistance area. However, Parmakian was of a contrary opinion and 


_ testified: that there would be no substantial difference in resistance 


measurements in a long length of cable whether or not it contained a _ 


. defective. weld... Moreover, Skuderna also. testified that where the re- 


sistance in two parallel windings was substantially equal both wind- 
ings. would: conduct substantially the same current. until the so of 
complete - failure. ee = 
There is another crucial: ejton however; to secentine Ree S 
contention that the resistance measurements would necessarily have 
revealed the existence of a defective weld. This ‘objection 3 is based 
son the fact that the test was made at only one- -fourth rated current and 
voltage. That this reduction in current and voltage would affect the. 
results of the test was convincingly demonstrated by Parmakian with 
a model which was constructed’ under his. supervision. The model 
= consisted. of a 90-foot coil of nichrome 16-gage wire wr apped around, 
four insulators. A small 6-watt lamp was connected 3 in parallel. A 
weld or joint was: simulated in the model by means of a 1-inch ¢ gap, in 
| ‘the y prongs of which there could be inserted nichrome wire of the same 
diameter as the adjacent coil, which was about 50- thousandths of an 
inch, and also nichrome wire of about. 10-thousandths.of an inch, 


which since it was. only one-fifth the. diameter of the. adjacent: foil | 


would, simulate a defective, weld. : The resistance readings in: olms 


were substantially the same with the heavier wire, and the entire coil _ a 
also carried full current and voltage with this heavier wire. However, so 


| with the lighter wire inserted ‘in the ; gap, the wire carried the current 


and voltage satisfactorily at one-fourth..and one-half current:and — 
“ voltage, but at three-fourths cur rent. and. voltage it failed. Moreover, 
: when. full current. ‘and. voltage were. applied, the-reduced section. failed a 


7 in appr oximately, 2. seconds, or..in. about. the same time. that. failure 

OCcurr ed in the reactor.. The. appellant. objects that. there. are differ- 

ences between. the. reactors and the model, which is, of course, obvious, © 
but these differences: were structural and. would not affect the. erase 
of the electrical. laws which were involved. . os - 
The Government i in its brief. expressly. Serre ee any. 7 aplication 

. ‘that. the appellant. habitually, produces, defective electrical. equipment. | 

It concedes indeed that an occasional failure of equipment is simply 

: inevitable. Convinced that the Government has succeeded 3 in _estab- 
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| lishing _ a. clear preponderance of the evidence that thee cause of thé _ = 
failure of the reactor was a. defective weld in its manufacture, the Rae 


. claim os the poorer must: be denied." 
aoe eo “Conclusion | 


- ‘Therefore, the dediaion of the contracting officer Pel jecting the claim — 
= the eee 1s affirmed. A Tae ts ee wt a 
- ae os re Witla Bgitaem Monbon, oe 
| ‘We concur: es Se ee ee oe eee 
Pav. iH Ganrr, Cc hairman. 


- Gronax w. ‘Toman, Alternate u ember. md aia 


Ee - BURVIS c. ‘VICKERS Er AL. 
A-28255 - ) z Decided March 29, 1960. 


Color or Claim of Title: Good Faith a aa 
An occupant of. public. land who. knows that title to ihe: land ig in. the’ United a | 
States” at the time he purchases: the land: cannot’ be regarded as. holding: the . 
-land in’good faith under: claim or. » color of title, within the meaning of the 
Color of Title Act. rae 7 eae re Heal Be or 
Color or Claim of Title: “Good Faith” , | | a 
‘One cannot be said to be polding land: in . good faith under claim. or color » of ; 
title after he has filed a homestead entry, ea ane on . the Jand or r located on 
maining claim on the:land, : eg, oe eee ee 


. APPEAL FROM THE BUREAU OF- ‘LAND MANAGEMENT 


Purvis’ C. Vickers, Robert. L Vickers, ‘and’ J oseph. M. Vickers i 
sopartaershin known as Vickers: Brothers, have appealed to the Sec- 


| retary of the Interior from a decision ‘of the Acting Director, Bureau — 


of Land Management, dated August 26, 1959, which affirmed; as modi-. | 


| fied; a decision of the acting manager ‘of the Denver, Colorado, land. to 
a aifics! dated Deceriiber 30, 1958, rejecting their color of title’ applica- 
| “tion; Colorado’ 023688, to purchase’ certain land. located 3 inT. 43 N. 


| RB. 4 W., N.M.P.M., Colorado, ‘under the act of December ‘BD. 1928, as. ae 


arhended. (48 US. C: 1958 ed., sec. 1068). ‘The application. was rejected . e 


| rane the — that: the e appellants and their ao their ioc aad 


BS; PII D SES ack % Sea oe ., Pegg ars 
ceive i 5 Sees ‘ Cae ig Hees ps ios smn ca Tone, f 
heres 5 nite, sovtteeetece . bp a 
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ey @ ese, March 29, 1960 aie ne 7 

i in title, knew at the time they acquired their title to the land that the 
= title: was in the United. States - 
The records of the Department show ‘that the appallaas father, 
John W. Vickers, prior to the conveyance of the land to him in 1926, 


acquired in 1992 a mining claim. within the limits of the land applied 


‘for. which had been located in 1917. The records also. show that the 


appellants | or ‘their father located. other: mining claims. on- the Jand “ae 


‘since 1934. On August 8, 1945, Purvis C. Vickers filed a homestead 
ig application for parts of the iand: which was rejected - for. the reason: : 
~ that the land applied for was withdvawh’ for powersite purposes. 
The Color of Title Act, as amended (supra), provides that— _ 


“The. Secretary” of the Interior. (a) shall, whenever it shall be shown to his: 58 | 
se satisfaction that. a. tract of public land has been held i in good faith and in peaceful,. 


; adverse, possession by a claimant, his ancestors or grantor Ss, under claim or color: — 


of. title for more than twenty years, and that valuable improvements have been 


Placed on ‘such land or some part thereof has been reduced to cultivation ee : 
i issue a. patent for not to exceed one ‘hundred and sixty @ acres: of: such ane — a 
‘the payment of not less than $1.25 per acre * * - 


= 3 1b 18: well established that. the fact that land may ie er held i 
other. persons in good faith for more ‘than’ 20 years:under color of 
“title does not justify the issuance of a, patent under the Color of Title : 
Act to one who thereafter purchases the land with knowledge that 


title was in the United States. Anthony S. Enos, 60 1.D. 106, 108,329, 


: 331. (1949). The act requires that occupancy under claim or élor ue | 


_- ‘title. -be in good faith mn order to authorize a purchaser thereunder. — 


ae enshaw v. EUmakér,56 V.D-241, (1937), And “there can benosuch | 


hoe thing as good faith in an adverse holding, where the party knows that . 
oe? Soe he has no title, and. that, under the law, which he is presumed: to know, . 


- he can acquire none by his. occupation.” Deffeback v. Hawke, 115 U.S. _ 


a 892, 407. (1885). Consequently, the application: for purchase underthe 


a met “ot a. person who acquires it or occupies it after he purchases the 
_ land with knowledge that he has no title and that title is inthe United _ 
States is Jacking in the element of good faith and must be rejected. 
Clyde A. Phillebaum A-25933.(November 8, 1950) ; Ephraim. R. Nel- 
gon A-25865 (June 6, 1950); Wéliam Benton, A-23258 (January : 
Gale 1948) ; Wesley W. Gletty, A-25819 (May 23, , 1950). ve es | 


i 1 It ‘should be noted. that the Departiiental decisions cited: “were peadered: prior ais the | 


~ amendment of. the Color of Title Act (45 Stat. 1069). by the act of July 28, 1953 (67: Stat: —_ 
- 227). Yet. Congress made no change in the language of the: act which yous indicate: ras 


| Risupproral. of the Department's pores a of the act. 
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The eer] indicates that ths Rieu land has: been Ce as a 
ranch and dude ranch and substantial. improvements in the form of. 
buildings, corrals, sewer system, butane gas system, and electrical 
system, ‘ete., ince been made. on the laid. The Director properly 

_ stated that: the appellants should be allowed a reasonable tine within 

which to remove those improvements ° which can be removed without 
‘substantial damage to the improvements or to the land, and that if any 
other disposition of the land should be made, as a condition precedent 
to anyone else acquiring title, such person be required to compensate 
‘the appellants for the value of improvements which cannot be removed 
and which will be of value to the person acquiring the land. ; | 

Therefore, pursuant to the authority delegated to the Solicitor by | 
the: Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental 
~ Manual; 24° F.R. 1348), the decision. of the’ Acting: Director, Bureau | 

of Land Management, 1s affirmed. ~s 

Lot a 7 ious qT. Farry, 
Deputy hoe 


U.S. GOVERNMENT PRINTING OFFICE: 1960 


Ble eB UENO of UTS 


a2 L. E, LINCK 
A-28190 ss Dewidledd April 1, 1960 


‘fe Oil and Gas Leases: Description of Land 


An oil and gas. lease offer is properly rejected as. to surveyed lands which 

are designated in the offer as unsurveyed lands and described by metes : 

| and bounds, even though. the offer. gives what ae will be. the descrip. 
tion of the lands when they are. surveyed. , 2 


. oil and Gas Leases: 640-acre Limitation 


An oil and gas. lease offer which includes less than 640 acres because some 
of the land is improperly described is ‘properly rejected as a. violation of. 


the departmental peeuanon ae that an offer be for. not less than. | 
640 acres. | : 


“APPEAL FROM THE BUREAU OF LAND MANAGEMENT z = 


L. E. Linck has appealed. to the Secretary of the iaianoe from a 
decision of the Acting Director of the Bureau of Land Management 
dated May 21, 1959, which modified and affirmed a decision of the 
manager of the land office at Anchorage, Alaska, dated. April 17, 1958, 
rejecting his noncompetitive oil and gas lease offer, Anchorage 0237 89, 
filed April 14, 1953, under section 17 of the Mineral Teasing Act, as 
amended. (30 U. S.C., 1958 ed., sec. 226). 

The appellant’s offer described by metes and bounds D 560 : acres of 


land designated: by him as “Unsurveyed lands.” It also gave the 


probable description of the land when surveyed: The manager re- 
jected the offer in its entirety, pointing out that all of the land des- 
ignated above the high | water mark was “surveyed and thus was 
improperly described by metes and bounds. The remainder, he said, 
constitutes tide land or submerged land in Wide wax not uy ect to 


 Jeasing under the Mineral Leasing Act. 


On appeal, the Acting Director agreed that s surveyed land cannot 


be leased: in response to an offer describing it by metes and bounds — 
and. that tide lands and submerged lands are not leasable under the -— 
. Mineral. Leasing Act. He found, however, that 320 acres of the 
upland included ‘in the offer were nhsurveyed. and available for leas-— 
ing. Nevertheless, he concluded that this land could not be leased 
: because it is not isolated. or otherwise within an exception to the rule 
. requiring oil and gas lease offers to include at least 640 acres s of land 
7 (43 CFR, 1954 Rev., 192.42(d)). ee | 


“In: his appeal to the Secretary, the appellant. contends that. his A 


;. offer’ covered ' 696.32 acres of land available for leasing exclusive | 
of the tide land and submerged land and thus meets the 640-acre 


: requirement. He ohderes that even 1 land covered by another lease 


. 7 STLD., No.4 - 
Sliced ig i | | 
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offer is regarded as available for leasing in determining whether an 
offer complies with the 640-acre requirement and that rejection of 

a portion of an offer does not ordinarily invalidate the entire offer. 
He concludes that the rejection ofthe portion of his offer which re- 
lated to surveyed land should. not, therefore, require re] jection of the 
offer.in its entirety. 

. The, appellant: stated. in his ‘offer. that. it covers land. which, when 
sunvevel. probably will be the EY% of sections 3.and 10 and: all of 
sections 14, 15, and 22, T. 33 S., R. 45.W., Seward Meridian. His 
metes and bounds description commences with a point of beginning at 
the northeast corner of section 3, runs 2 miles south, 1 mile east, 
a mile south, 1 mile west, 1 mile. south, 1 mile west, 2 miles north, 
Y mile east, 2 miles north, and finally 14 mile east. The plat of 
survey approved August 19, 1922, shows all of this land is surveyed, 
except the land im section 3. “Most of the land in sections 14, 15, and. 
99 is beneath the waters of Wide Bay. 

The land subject to.the ebb and. flow. of the fits and ike ind fully 
submerged by the waters of the Bay are not available. for leasing 
under the Mineral Leasing Act (Pewco, Inc., et al., 66 I.D. 152 (1959) )s 
but.all of the upland, both the surveyed and the unsurveyed. land, As 
available for leasing in response to a proper offer, _ 

At the time this offer was filed, the i oo departmental regu- 


lation provided: . | 

al Each offer must describe the a by legal subdivision, section, town- 
ship, and range, if the lands are surveyed, and if not surveyed, by a metes and 
bounds description connected with a corner of the public land surveys by course 
and distance and must cover only lands entirely within a six-mile square. Rach 
offer must be for an area of not more than 2,560 acres except where the rule ‘of 
approximation applies, and may not be for less than. 640 acres S except in any 
one of. the following instances: 

(1) Where the offer is accompanied by a aiauine that the lands are. in an 
approved unit or cooperative plan of operation or such a plan which has been 
approved as to form by the Director of the Geological Survey. | 

(2) Where the land is surrounded by lands not available for leasing under 
the act, except that where the tract was isolated as the result of a partial relin- 
quishment of a lease, no lease offer will be received for the relinquished land 
other than one filed under the conditions prescribed in subparagraph (1) of this 
paragraph for a period of 60 days from and after the date of ae of the a 
relinquishment. (43 CFR, 1953 Supp., 192. 42(d)). 

The portion of the appellant’s description of the land to ot leased. 
which related to surveyed land was defective because such land was 
not properly described by subdivision, section, township, and range. 
Because the requirement of the regulation for the legal description of 
surveyed land is mandatory, the offer was properly rejected as to. this 
Jand. .43. CFR, 1953 Supp.,.192 AD( gz) 

The, appellant, contends that he “described the lands by actions 
township, range, and miriam: as well as by a metes, and bounds 


| April 1, 1960 | | 


| déscription;. becauas both types of land: were included in the offer.” 
Hence he holds he has complied with 48 CFR 192.42(d). | 

_ As stated earlier, appellant’s offer designated. the land applied for 
as “Unsurveyed lands” and then gave a metes and bounds description. 
of all the land. Following this description was the statement: “Prob- 
ably will be E. 14 Secs. 3 & 10, and Secs. 14, 15, 22 T. 33 S., R. 45 W., 
S. M.” It is obvious from this that moe ant thought all the ie 
was unsurveyed, not just that a portion was unsurveyed ; and that. the 
metes and bounds description. was intended to fix the limits of the: 
land sought, not his closing reference to. what the legal subdivisions | 
probably would be when the land was surveyed. He cannot now say 
that the metes and bounds description was intended to describe only 
the unsurveyed E14 of section 3 and that his reference to legal sub- 
divisions was intended as the description of the remaining surveyed 
land. “e 

Because sections are not always regular in size, a a metes and bounds : 
description of surveyed land, based upon recular- -sized sections, may 
not coincide with the land as actually surveyed.t In the event of a 
discrepancy, the question would arise whether the offeror is entitled 
to the land covered by his “probable” surveyed description when it 
does not fall within his metes and bounds description. To prevent 
uncertainty of administration and in fairness to other offerors, the 
answer must be in the negative. It is certainly 1 not unfair to hold an 
offeror to what he obviously intended. 

I conclude, therefore, that appellant’s offer did not ib the 
surveyed land in the offer. as required by the pertinent regulation and 
that the offer was properly rejected as to that land for this reason. 

This leaves in the appellant’s offer only 320 acres of unsurveyed 
land, one-half of the minimum acreage required to be included in am 
offer, As to this the appellant asserts that rejection of part of an 
offer should not invalidate the entire offer and that his offer, if re- 
jected as to the surveyed land, should be allowed as to the unsurveyed , 
land. The purpose of the 640-acre rule was set forth in Annie Del? 
Wheatly et al., 62:1.D, 292 (1955). The Department has been alert 
to. attempts to Gireumeeat the rule and has indicated plainly that it 
will not permit practices which could lead to evasion of the rule. 
Natalie Z. Shell, 62 I.D. 417, 419 (1955) ; Halvor F. H olbeck, 63. I.D. 
102 (1956) ; eis M. Kosiociey. 66 L.D. 384 (1959). | 

If the argument. of appellant were accepted, the door weal be 


opened. to a simple way of evading the 640-acre rule. An aterm 4° 


could apply for the land he wants : (less than 640 acres) and then i in- 


1For example, in this case, the north-south length. of ‘Bee. 3 is not the normal 80 eine 
(1 mile) but 79.87 ehains (8.58 feet short of a mile); ' (Therefore, the metes and bounds 
given for the surveyed sections do not coincide exactly with the boundaries of the sections 
as actually surveyed. 
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aindee in his. offer sufficient additional land to mares a total of 640 or | 
more acres but deliberately misdescribe the additional land so that — 
his offer would be rejected as to that land. The misdescription could 


take the form of describing surveyed. lands by metes and bounds or ~ = 


unsurveyed lands by metes and bounds that do not close, etc. The 
Department cannot allow any such practices (which, of course, do not 
comport with the regulations) even though there i is No o intent to evade 
the 640-acre rule. pa 

- Therefore, pursuant to ae authority sciettel to che: Solicitor By 
| ane Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 
Manual; 24 F.R. 1848), the decision of the a Director of the 
Bureau of Land d Management is 1s en 


_Epmunp Ty Fi RITZ, 
. Deputy Soo: 


it EUGENE MILLER 
A-28212 Decided April 5, 1960. 


Grazing Permits and Licenses: Cancellation and Reductions —Trespass 
Measure of Damages 


_A grazing licensee who repeatedly and willfully grazes his cattle and horses 
in. trespass upon.the public domain is properly subjected to disciplinary 
action consisting of agsessment of damages and SUSPENSION, of the grazing 

. privileges of his base property. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Eugene Miller has appealed to the Secretary of the Inter’ lor from 
a decision of the Director of the Bureau of Land Management affirm- 
ing a decision of a hearing examiner dated January 31, 1958, requiring 
him to respond in damages and authorizing the manager to deny 
Miller further grazing privileges for violations of the terms of his 
grazing license and of the Federal Range Code. The-hearing exain- 
iner presided at a hearing held on August 29, 30, 31, 1957, onan 
order to show cause issued. by the State supervisor. on J uly 23, 1957, 


- and issued. his decision sustaining a portion of the trespasses alleged 


and all of the penalties proposed: by the State supervisor. 
In the show cause order, the State supervisor charged Miller with: 


ee overgrazing the wederel range by 144 eattle from April 1 to July 15, 1955, 


ike to the extent of 504 aum’s * at an estimated. damage to the United States of $1, 260 


iby. allowing a larger . number of cattle than permitted by license: ‘to be upon the 


aa range for a portion of the 1955, grazing’ season ;_ 


4 An. AuM is the symbol for animal. unit, ‘month which 1 measures the. forage. ‘poured ‘to 
support. one cow for one month... An. AUM. is. also the measure of, forage. support eegarreu 
for one e ‘horse or five sheep a or goats. Pele ots 7 - 
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2. anaathonaed use of the Federal range by aseniine 12 ores to graze _ 


thereon from August 8, 1956, to J anuary 4, 1987, to the extent of E58. 8 AUM’s at Ps 


_ an estimated value of $176.40; 
3, unauthorized. use of the Federal range by pelmibiine 24 horses to graze: 
thereon from March 26 to J uly 18, 1957, to the extent of 90.4 AUM’ S. at é an sth: 
mated value of $27 1.20; . 

4. unauthorized use of the Federal range bg peeurene 14 cattle to graze : 
thereon from April 6 to J uly 18, 1957, and 73 cattle, from April 29 to J uly. 4 18, 
1957, to the extent of 242.7 AUM’ satan estimated value of $606. 7. ; 


| ~The total estimated. damage listed 1 in the charges i is $2, 314. 35. 
In his decision of Je anuary 31, 1958, the hearing examiner found ~ 
that there was overgrazing by Miller’s Gatles in 1955 to the extent.of | 


47 aum’s at a probable damage to the United States of $94 and unau- 

thorized sraaing in 1956 and 1957. ‘by his horses to. the extent of 
124.8 aum’s at a probable damage of $312. ‘The total amount. ofdam- > 

~ ages Miller was thus required to pay is $406. The hearing examiner = 


also found that Miller’s conduct which gave rise to the damage which — 
had been proved constitutes willful trespass in violation of the Fed- _ 
eral Range Code. He specified 43 CFR, 1954 Rev., 1958 Supp., 161.11. 
(a) (1) which forbids orazing without an ‘appropriate license and 
48 CFR, 1954 Rev., 1958 Supp., 161.11(a) (2) which forbids grazing = 
in excess of the number of livestock permitted. The hearing examiner > 
ruled that charge 4 as to cattle trespass in 1957 had not been sustained. 


The Director of the Bureau of Land Management differed with 


“the hearing examiner as to the proper basis for his conclusion. that 
Miller was authorized to graze cattle upon the Federal range in 1957 
without formal issuance of a license, but he affirmed the examiner’s 


findings as to the cattle trespass in 1955 and. the horse trespasses EA, 
1956 and 1957, and the further conclusion that Miller’s conduct war- 


rants the disciplinary action authorized by the examiner. 


— In his appeal to the Secretary, Miller assigns as error the Dsetor a 


: finding that he was willfully in trespass with his cattle in 1955 and 


with his horses in 1956 and 1957. However, his entire argument is 
concerned with the horse ce! in the 2 eats mentioned, and he .- 


eae concludes: 


ae Pit He: was in. carespass because cheba: NGESeR carried his peand: that the is 


— decisive element of wilfulness was: not. present.. if. this is the case, it leaves 


- only the one. charg e of trespass. to his cattle to justify the revocation of his _ 


_ grazing license. The remedy invoked ig too harsh to be justified by one charge, 
and for Pe EDat. reason the decision of the Director should be modified to fit the 
facts.° ; a 38 a 
‘Miller’ s lack of qe ee as ” che: cattle trespass seems to arenes | 
that he no longer seriously. contends that he was not in willful trespass 
with his cattle in 1955. In any event, the oo" below on that ai | 
are Cy. substantiated by the: record. 
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_'I believe too that the horse trespasses in 1956 and 1957 were willful, 
although they appear to be part of a general pene in the ‘grazing 
district (Transcript of hearing, pp. 49, 75-76). = | 

The cattle trespasses, although ianited to 1 year, were flagrant 
violations of Miller’s license. He not only made no attempt to remove 
the trespassing cattle when first notified of the violation (Tr. 277-279) 
but the number of cattle in trespass increased with each inspection 
from 23 to 75 to 144. The payment of damages limited to the value 
of the forage consumed would not be sufficient penalty for so deliber- 
ate an offense. On the other hand, while the permanent deprivation 
of grazing privileges seems to me to be too severe, [ believe that some 
deprivation of privileges is proper and I conclude that the grazing 
privileges attached to Miller’s base properties should be suspended for | 
a period of 2 years. 

Therefore, pursuant to the authority delegated to this Solicitor by 
tite Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 
Manual; 24 FR. 1348), the decision of the Director is modified as 
| above stated and as modified is affirmed. | | 


EpmunD T. Frrrz, 
Deputy Solicitor. 


APPEAL OF RICHEY CONSTRUCTION COMPANY 
" TBCA-187 ——— Decided April 8, 1960 


“Contracts: Suspension and Termination—Contracts: Performance—Con- 
tracts: Specifications—Contracts: Acts of Government 


When experience with the operations of a roadway contractor for a HeHioa 
of over a month showed that its equipment and methods of operation were 
hopelessly inadequate to work long stretches of roadway, and the specifica- 

tions expressly permitted the construction engineer in charge of the work 

to restrain the contractor from undertaking new work to the prejudice of 
work already started, he did not exceed his authority by limiting the 
span of roadway on which the contractor might work to a designated 
number of feet. The imposition of this operational limitation cannot. be — 
successfully advanced: by the contractor as an “act of Government,” con- 
-verting the termination for. default into a termination for the convenience 
of the Government. ; 


Contracts: Delays” of Contractor 
- Despite the fact that the replacement of a broken bridge pile was delayed 
by a teamsters’ strike, the contractor is not entitled to an extension of time 
for performance of the contract when the record shows that the contractor 
- was at fault in breaking the pile, was able to perform other work on the 
_ bridge during the period of delay, and was grossly in default in the per- 
formance of the contract as a whole. ) ) 


tise, 22. RICHEY. CONSTRUCTION co. 6 e119 
| | April 8, 1960 | 3 


BOARD oF CONTRACT APPEALS - 


Richey Construction Company, of St. J ohns, Arizona, a copartner- 
ship consisting of Hugh Richey and his‘ ‘son, Philip: N. Richey," has - 


‘filed a timely appeal from’ a decision of the contracting officer in the 


form of a letter dated November 15, 1958, terminating its right to 
‘proceed: ‘with the: performance’ of the work under ° Contract No. 
14-20-600-4215, with the Bureau of Indian Affairs, Stee re- 
ferred to asthe Bureau. 

The contract, which was dated iter 9, 1958, and i inéorpor ial flee 
‘General Provisions of U.S, Standard Form 23K (March 1953), pro- 
vided for the construction of 9.977 miles of highway on the Navajo 
Indian Reservation in the vicinity of Chinle, Arizona. The construc- 
_ .tion work was to include grading, drainage, base course and. bitumi- 

‘nous surfacing, and the erection. of two bridges, the. Nazlini Wash 

‘Bridge and the Cottonwood Wash Bridge. The. estimated contract 
price for the units of work to be per formed under the contract, was 
$374,915.15. | 

Under the terms of the ennirace the work was to be commenced 
‘within 10 days.of the receipt of notice to proceed, and to be com- 
pleted within 210 calendar days after the date of receipt thereof; sub- 
ject to the payment of liquidated damages at the rate of $100 a day for 
each calendar day of delay in the completion of the work. As the 

appellant received notice to proceed on April 25, 1958, the time for 
completion of all. work oe the contract was fixed as November 1, 

gene. | 
“The ee governing ie ne of ae: work, omas a 
will be hereinafter referred to as the Special Provisions, incorporated 
the “Standard. Specifications for Construction of Roads and Bridges 
on Federal: Highway Projects, FP-57, January 1957,” except for 
-Division 1 thereof. In effect, this deleted the General Requirements | 
of FP-57 (as the standard specifications will hereinafter be referred 
to) but left in effect the construction details prescribed therein, unless 
expressly modified by the Special Provisions. | 

Clause 5 of the general provisions, the “delays- Pe clause, 
provided, insofar as pertinent, that the right of the contractor to pro- 
ceed with the work might be terminated for failure to prosecute the 
-work with such diligence as would insure its completion within the 
time specified or any extension thereof, except that the right to pro- 
.ceed was not to be terminated “because of-any delays in the comple- 
-tion of the worl: due to- unforeseeable causes beyond the: control and 
“ 2 While this is the name given in egneemiten copies 3 of the contractor’ S Gertosmiante ond 


oo bonds, it. appears as Poe H. ae in the construction. contract executed by 
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without the fault or negligence of the Contractor,” including but not 


restricted to certain named causes, among’ which were “acts of the 


- - Government,” and “strikes.” 


. The appellant commenced operations on May 7%, 1958, on pee 
from their very inception the supervisory employees of the Govern- 


ee ment were dissatisfied with the kind and quality of the appellant’s 


equipment and its methods of operation. The slow progress made by _ 

the appellant is indicated in the following table in which the percent- 

age of work completed is shown in relation to the contract ; time elapsed 
as of various dates: in 1958 : 


Percentage of | Percentage of. 


Date . work.completed | contract time — 
- elapsed 

4/26-5/31. See ee eee eee a 6 16: 
as ce ert ee a Nee Se ee ee le 11 Ol. 
7/31 Saeco bee eee Ge ee eee eee eS ee — 20 46 
Oia ete i et ea ee ptt ee ee Are ea: — 30 61 
2) sm ee pepe ev eae od a a OR eT 42. 75 
LOB eet ee ee a ee a3 90: 


Thus, at the end of October 1958, the appellant had completed 
- only 53 percent of the contract work, although 90 percent of the 
contract time had elapsed. Indeed, the contract completion date | 


was only 3 weeks away. Moreover, in the latter part of October, — 


_ ‘the area officers of the Bureau.in ‘Gallup: New Mexico, received com-- 
munications indicating that the appellant was in financial difficulties. 
-- On October 28, 1958, they received a communication from the Treas- © 


ury Department that the appellant’s bonding company, the Maryland 


Casualty Company, had requested the withholding of payments to - 
the appellant because a considerable amount of unpaid. claims against ~ 
it had been received. On the same date, they received a telegram — 
from the bonding company stating that there were loans not con- 

nected with the contract which were  Gutstanding against the appellant 
in the amount of $31,243.66, and that the unpaid accounts under the 
contract exceeded $25,000. A day later they received another tele- 
gram, informing them that the Maryland Casualty Company was 
canceling the appellant’s general and automobile liability policy for 
non-payment of premiums. Shortly thereafter the Maryland Casu- 
_ alty Company also requested that a payment to the cea mn the | 

amount of $41,683.28 be withheld. 

Thereupon, the contracting officer sent a nome letter to the 
appellant dated October 30, 1958, directing it to show cause within 
10 days from the date of the receipt of the letter why its right to 
proceed under the contract should not-be terminated. As a result 
of ree made by the appellant and its bonding company, the con- 
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| traghine officer extended the period allowed caal November 14, 1958. : 


- Under date of November 12, 1958, the appellant addressed. a letter to 
_. the contracting officer advancing six reasons why its right to proceed _ 


under the contract should not. be terminated. ‘There followed the 
contracting officer’s letter of November 15,. 1958, terminating the 
appellant’s right to proceed under the contract: Under date of De-— 
cember 10, 1958, the appellant filed its notice of appeal from this ac- 
tion, which incorporated by reference the contents of its letter of 
November 12, 1958. Under date of March 20, 1959, the contract- 
Ing officer or detailed findings of fact, setting forth the history of 
the administration of the contract and the evidence supporting his 
decision to terminate the appellant’s right to proceed thereunder.’ 
On December 7, 8, and 9, 1959, the undersigned held a hearing 
at Phoenix, Arizona, with Pe fonence to the justification for the termi- 
- nation of the appellant’s right to proceed under the contract. The — 
principal witnesses for the appellant were the Richeys, father and 
son, and the principal witnesses for the Government. were J oseph EH. 
Knighton, the highway construction engineer who, as authorized : rep- 
resentative of the contracting officer, supervised. the contract -work, 
and Harold E. Johnson, who was area road engineer for the Bureau, 
headquartered at Gallup, New Mexico. 
_ - At the hearing, the appellant did not attempt to prove its termi- | 
| nation costs or anticipated profits, stating that its costs would depend. 
on the outcome of litigation in which it was then still involved. 
The six reasons against the termination of the contract that. were | 
set forth by the appellant 3 in its letter of orernper 12, 1958, were as : 


a follows: 


(1). That the contracting officer’ S. erties had limited to an 

unreasonably short distance the stretch of roadway which could be 
worked by the appellant, thus idling much of its equipment. | 
_ (2) That the contracting officer’s representative had required the 
application of approximately three times the amount of water reason- 
ably needed for compaction, thus over saturating: the material, and 
requiring excessive compaction. 

(3) That the contractor had been delayed cons opeaay 30 
days by a teamsters’ strike which interfered with the shipment of a 
pile which was needed to replace a defective one which had been 

broken 1 in driving the piles in constructing the Nazlini Wash Bridge. 
(4) That the contracting officer’s representative had required the 
contractor to lay approximately 1,500 feet, of road. hoe three times 


2The findings ran to 47 ‘pages, and there were attached to them. no ‘less. that: 246 « ex- | ; 


hibits. Of particular importance are Wxhibits 67 to. 202, inclusive, consisting of. the daily. 


reports of John T. Roberts, who was apparently the chief inspector ‘on the job, and | 


Exhibits 207 to. 237, consisting: of the diary of .Joseph .H. soenen the peomepruction:.” 
engineer in n charge. of the work, 
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“at the junction of Chinle i Chale J wea Route 7 and Chinle | 
Junction South on Route 8,” for which no additional payment or time | 
allowance had been made. eo ee | 

(5) That the contracting officer’. S ‘representative required the con- - 
tractor to complete fills adjoining g the abutments of the Nazlini Wash 
Bridge before doing any other work, thus idling the ‘items of als | 
ment not involved in the completion of the fill, 

(6) That throughout the period of construction the Gscarnmnant 
did not have a sufficient engineering force to set stakes for grade _ 
finishing on. time, so that the contractor was usually ahead of the 
staking, and had to return to finish the grade, and that, in general, 
much of the engineering for the appellant’s work was done during. the 
; weekends on a part-time basis by a Government engineering crew from 
another project. - : 

These diverse excuses of the appellant may, wits a single exception. 
all be subsumed under the category “acts of the Government.” There 
can hardly be any question but that at the time of the termination 
of the contract it was utterly impossible for the appellant to have 
completed the work within the allotted time, and also that it was in 
great financial difficulties. The appellant is, ‘therefore, attempting to: 
shift to the Government the whole blame for the situation in an effort 
to convert the termination for default into a.termination for the con- 
venience of the Government. However, the attempt’ cannot be: re- 
garded as successful. Indeed, the only serious question. ‘presented by 
the record is represented by the appellant’s first excuse that the con- 
struction engineer unreasonably limited the span ot roadway which 
might be worked by it at one time. 

This operational limitation, as it will hereinafter be referred. to, 
was imposed by Knighton as the authorized representative of the 
contracting officer in charge of the. work pursuant to Article 8.2, 
headed “Prosecution of Work” which required that the contractor 
(1) file with the contracting officer within 20 days of receipt of notice 
to proceed a chart or schedule of proposed progress; (2) conduct the 
work “in such manner and with sufficient materials, equipment and 
labor as are considered necessary to insure its completion” : 7 and (3) 
notify the contracting officer if the work was temporarily discontin-- 
ued for any reason. ‘The second paragraph of the article also con- 
tained a provision which read. as follows: | — 

The contractor shall not open up work. to the prejudice of work cgintaag 


started, and the contracting officer may require the contr actor to finish a section 
on which work is in progress before work is started on any additional section 


‘8This provision was: reinforced, ‘Insofar as equipment was concerned, bee Article: 8.5 
of ‘the: Special Provisions, the first sentence of which read: “All equipment used on the: 
work .shall be of ‘sufficient Size and.in such mechanical condition as to meet with the’ 
requirements of the work and to! produce a ce quality ws Ore on 
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_ The evidence with reference both to the time when the operational 
limitation was imposed and its precise scope and effect i is conflicting. 
The elder Richey maintained at the hearing that the operational 
limitation was imposed on May 7, or within a few days thereafter, 
which would be at the very commencement of the grading operations. — 
He also maintained that the operational limitation was 200 or 250 feet 
until June 25, when at a conference with representatives of the Bureau | 
it was incr saéd to 500 feet. He testified, moreover, that this increase 
in the distance on June 25 was tadicatad by an entry in his diary. 
On the other hand, Knighton testified that he imposed the operational 
limitation on June 9 to become effective the next. day, and that the 
distance was at all times 300 feet for the whole width of the roadway, _ 
and 600 feet for half-sections of the roadway. Knighton’s testimony - 
is fully supported by his. own contemporaneous reports and diary, © 
and by contemporaneous reports also made by Harold E. J ohnson, 
the area road engineer, who with Jack C. Baker, the agency road 
engineer, was present at the June 25th meeting.t. In view of the — 
contemporaneous reports and the fact that both of ie Richeys gave 
testimony on many points which was obviously contrary to many 
facts conclusively established by the record, the Board cannot credit 
| their testimony that the operational imitation was imposed on May . 
7, and that the operational distance was from 200 or 250 to 500 feet. 


The testimony of the elder Richey that the operational limitation _ 


was imposed on May 7 is, moreover, inherently incredible. A road 
construction engineer of Knighton’s experience—he had been engaged 
in road construction since 1922—would hardly have limited a con- 
tractor’s operations before he had had an opportunity to become 
acquainted with the capacity of his equipment and methods of opera- _ 
tion. The Board must find, therefore, that the operational limitation _ 
was imposed on June 9, and that it was 300 feet for the whole width 
of the roadway, and 600 feet for half-sections of the roadway. 
Knighton imposed the oper ational limitation because he deemed 
the appellant’s campaction equipment to be inadequate to take care 
of the material which was being spread, and also because the water 
supply was inadequate to carry on an extensive operation. However, » 
the evidence. is particularly conflicting with reference to the effect 
of the operational limitation on the appellant’s grading operations. 
The elder Richey testified that it was impractical to operate on a 
length. of roadway which was less than about 1,500 feet, and he was 
supported in this position: by two other witnesses, Otis Kelly Bruce, a 
grading foreman working in \ the Phoenix area, and John Henry 


- £In appeal of W ¢ W Company, IBCA-54 ‘acu 4, 1958), the Board sapnatived the . 
importance ‘to be accorded. to- the contemporaneous reports of supervisory project Yet: 
sounel' made in the ercomars eourse of the work before controversy had arisen: 
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| “Tanner, a aa engineer, eallod to testify aS expert witnesses. They 


both testified that they had never heard of the imposition of an 
operational limitation in road construction work, and it can hardly 
be disputed that it was an extraordinary measure. Knighton. himself 


admitted that during the whole of his long career as a road construc- © 


tion engineer he had never imposed any limitation on the operations 
of a road construction contractor. . But he insisted, nevertheless, that 
it was justified in the present instance. J ohnson, who was also a road 
construction engineer of very long experience, g gave it as his opinion 
that the. operational limitation imposed by Knighton was wholly 
practicable i in the circumstances of the case. Tanner made a special 
point of the importance of the balance points between cuts and fills 
in roadway construction, and insisted that a shorter distance than 
that between balance points could not be worked. successfully. But 
Johnson testified that the: operational limitation was not imposed. in 
areas where there were cuts and fills, which was from a hill to the 
south end of the job, and that except for this stretch the terrain where - 
the appellant was working was rather flat, so that the appellant 
- merely had to pick up the material in the ditch and put it in the. 
~ roadway, an. operation that was entirely practical even within a short 

distance. As the Bureau’s road engineers were men of extremely long 
~ and varied experience, and the appellant’s witnesses were imperfectly — 
acquainted, if at all, with its equipment and methods of operation, and 

testified really as to what would be desirable under ideal conditions, 
the Board must find that the operational limitation imposed by 
Knighton was not unreasonable when it is considered that both the 
appellant’s equipment and its methods of operation were woefully in- 
adequate and faulty. Indeed, in one of his reports to the area di- 
- rector, Johnson felt. impelled to declare: “This is probably the worst 
highway construction. operation. that. we have ever had in the oe 3 
Area. a | 

There was even n difficulty at the very outset, for example, in ets 
ae appellant.to submit to the contracting officer: the progress sched- 
‘ule required by Article 8.2 of the Special Provisions. Although the 
schedule should have been furnished by May 15, it was not actually - 
furnished. until nearly the end of the month. But far worse than this 
initial delay was the utterly incomprehensible nature of the schedule 
which was submitted by the appellant. | Tt: was indeed : a schedule of : 


8 The elder Richey “beatified abe his direct examination that he eranemnitved the 


schedule “in the first week or. ten days of the job” but during his cross examination he 


testified that the schedule was furnished ‘ ‘in its proper time or approximately: so, which . 
would be after May 15.” Actually, it was furnished much later than this. Kninghton 
testified that it was submitted approximately May 27, and this is in accordance with his 
diary entry for May 29, in which: he noted: “Delivered to Mr. Richey, letter from con- 
_ tracting officer, geauesue chart of prroes progress. that should have been submitted a 
week ABO. me ie. Se, 
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impossible — ‘accomplishments. — It scheduled the seas of the ; 
watering on August 26th, although the excavation was not to be 
finished until November 96th ! This would have meant, of course, 
that 55 percent of the excavation would have been put in without 
watering. The schedule also indicated that 100 percent of the rolling 
would be finished when only.85 percent of the excavation had been 
done! There were other similar curiosities of roadway construction, 
and the schedule was returned to the appellant for correction. ‘The 
corrected schedule was' delivered by the elder Richey to Knighton 
sometime in June,’ but the latter mislaid it in his office until August 5. 
The contretemps of the progress schedule is more symptomatic than 
important.. But there can be no doubt of the importance of the ap- | 
pellant’s equipment insufficiencies and failures. It is‘established by — 
the elder Richey’s own testimony that a considerable number of items — 
of necessary equipment were lacking at the time operations were com-_ 
_menced. These items and the precise or approximate dates on 1 which | 
. they were subsequently acquired were as follows: oo 


-J—AD 6 Motor Grader___-_-----e-ea-e- nee September : a 


2—Woolridge Motor Scrapers 20 yd.____-.---___ June 18 | - 
-  41+-HD 16 Allis Chalmers Tractor with Dozer_:.. About September. 1 
_. J—24-inch B. Koleman Screen 7086__.-.-______ ‘About middle of July 
 2-G.M.C, 18 Ton Tandum Dump Trucks-_...-_ About middle of July 
- 1+-G.M.C. Tandum Truck with Semi-Trailer, © © | 
3,500 gallon tank .__-___-----._-__-__-.---_ About middle of July 
1—Sheepsfoot roller (meeting specification , 7 * te He 
requirements ) Sie eee ate ae ene eat June 24 
1—60 Ton SiC ae ates ean eee About July 1 


| Some of the other equipment which the appellant had did not meet - 
a specification requirements, or was too old and worn-out to be used 


effectively. The lack in the earls y stages of the operations. of a. sheeps- Oe | 
foot roller meeting specification requirements was particularly serious. 


Among the old, worn-out items of equipment were some of thé scrapers 
and most. of the water trucks which were constantly breaking down. 
For a considerable time, the appellant also got along with a rather 
makeshift contraption for screening material, and for driving bridge 
piles it lacked a piledriver but-made-use of a crane with a jackhammer 
attachment. In general, it may be said that a good deal of the equip- 
ment was frequently breaking down. Needless to say the appellant | 
had little or no standby equipment to rey ece temporarily Sap mons 
that had broken down. 


The nature of the defects of. the appellant’s watering equipment 


was a particularly serlous ‘problem. _Under the terms of Section 108 


_ § Again, Richey testified that the corrected schedule was “delivered to” Knighton. on “May 
30 but, since the original schedule’ was not. submitted until nearly the end of the month, 
_ it is in‘ the highest degree manaeely that the corrected. schedule could have been handed | 

to Knighton on sae 30. . 
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of the standard aoe neon aS s modified by the Special Provisions, 
water was to be applied as directed by the engineer in charge but the 
contractor had the responsibility for obtaining the water supply.’ 
In the arid country in which the road was being constructed water 
was difficult to obtain.? As it was, therefore, in short supply, it was — 
particularly important that it should not be wasted.. However, not 
| only did the appellant’s water trucks break down with great | 
_ fTrequency,® but the valves on the water trucks did not close auto- 
matically, as they should have closed, and a very considerable amount 
of water was wasted, and in sddiuen: the roadway was muddied to 
such an extent that the operation of the appellant’s equipment was 
_ seriously impeded. As the adobe soil in which the appellant was 
operating would absorb only small quantities of water at a time, more- 
over, it had to be applied frequently, and this condtion, of course, only 
compounded . the apperenUR: difficulties in operating the watering 
equipment. | 
Such was the combination of conditions that finally led Raenion 
to impose the operational limitation. The record shows that it had 
the approval of all of his superiors, including the contracting officer. 
Now,:there can. be no doubt that if the limitation had-been imposed 
at the very commencement of the appellant's operations, it could not 
_ have ‘been justified under the provision of Article 8.2, which pro- 
hibited the opening up of ‘a new section of work until the section on 
which work had already been started had been completed. But a 
wholly different: situation was presented when after more than a 
month’s experience with the appellant’s operations it became only too 
apparent that it was constantly overreaching itself. It is true that 
Article 8.2 did not literally authorize a limitation of operations in 
terms of a specified span of roadway. But it has been said that 
desperate situations sometimes require desperate remedies, and as soon 
as it-had become manifest that the nature of the appellant’s equip- 
ment and his methods of operation were such that he could not in fact 
work a greater span of roadway than was comprised i in @ particular 
maximum span, it would be to elevate. form above substance to insist 
that no general operational limitation.could be imposed. | 
| The problem may be approached from a somewhat diiferent angle, 
| moreover, by conceding for the sake of argument that Article 8.2 did 
not in so many words authorize the type of operational limitation that 
was actually imposed. Surely, the appellant must then be in a posi- 
The Government paid for the water at $2 a thousand gallons, 
 SAt the beginning of. the job, the appellant obtained his water from a sewage pond at 
“hinle, and then from the Nazlini Wash. The appellant was even finally compelled to 
use water from Indian water tanks and the Bureau’s water tanks, 


* Although | the appellant at times had. five. water trucks on the job, there were numerous 
eceasions when not more than one or two of them were in a condition to operate. . 
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Hon 16 ice at ies that if the operational limitation. i not P heen 7 
imposed, it would have. been able, with the equipment and organiza- 
tion at its command, to work a greater span, of roadway than was 
comprised within the limitation. “But, since the record establishes SO 
clearly that the appellant's equipment and organization. were hope- | 
less, it is difficult to perceive how the appellant. was actually ‘prej- 
‘diced by the imposition of the operational limitation, | 
| The record shows, moreover, that the operational limitation was 
to a large extent ignored and evaded by the appellant. | ‘Speaking of 
the operational limitation, Knighton testified: “In most instances, 
Mr. Richey exceeded. that length, ” and there is nothing to cast doubt | 
on the correctness of this testimony.° Indeed, both of the Richeys 
admitted in their testimony to activities that were inconsistent. with 
their observance of the operational limitation. At one point in his 
testimony: the elder Richey admitted that he had watered a:700-foot — 
area in J uly, and in the course of his testimony his son boasted that 
on one occasion after he had been put in charge of the grading,” he put 
in. a 1,500-foot stretch of roadway from Chinle to. Nazlini Bridge 
in 4 days. ‘There then. ensued the ome ee. between a 
and his own lawyer : | 5 Gxee | 
“8 Now, were you permitted. to’ But in 1,500 feet .at that time? ae 

A Yes... We were working 1,500 feet at that stretch. | “: 

Q. I thought you were never permitted to * * * 
A We worked it yeptour ‘his snowiedee when he wasn - there (referring to 

‘Enighton)- oe oi . 
| ~ The Board must conclude that the appellant was not pisjudiced by 

| the imposition of the roadway limitation. | 
_As. for the appellant’s other excuses, it must be. obvious dian what 
| has already been said about the character of the appellant’s watering 


. equipment that, if indeed there were ally spots where three times the 


amount of. water: reasonably needed .for compaction was applied, ‘it 
taust have resulted from the failure of the valves of the water trucks . 
to close when sufficient water had already been applied, or from other — 
mechanical causes for which the appellant itself was responsible. 
Indeed, the contention of the. Richeys that Knighton perversely di- 
‘rected them to apply excessive quantities of water strains credulity, 


for it is'difficult to understand why the construction engineer would 
want the appellant to apply unneeded. water for which the Bureau 


10 The following. entry is contained in Knighton’ s diary under date of June 26, 1958 ; 
“Passing through the job, I found that Mr. Richey had again stretched out his work over 
about half a mile. .Mr..Rousseau (he was one of the inspectors) was allowing. him. to 
continue. in. this. ‘manner. i stopped | the. spread. out. operation and. had him: move ‘his 
equipment ‘back. into a workable area.’ 

He testified that this occurred about the middie of July but Knighton’s diary entry for 

August A. and his. Teport, of. August. 18 indicate that, at. was, about the middle Me August, 
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would have to pay, especially when there was such a shortage of water. 


The contracting officer found that, using accepted engineering esti-— 


mates of 25 gallons of water per ton in constructing the base and sub- 


_ base and 80 gallons of water per cubic yard of embankment, the 

appellant should have used in handling the material involved 5 026 
M. gallons of water.. Actually, the appellant used ‘5,291.5 M. pelions 
of water. These figures, upon which no doubt is cast by the record, 
are hardly. consistent with the appellant’s second excuse based upon 
the contention that it was ‘required: to apply excessive amounts of 
water. ’ 

The contracting officer somewhat iicundae stood the appellant’s 

third excuse based upon the contention that it was entitled to an 
extension of time of 80 days because a teamsters’ strike had delayed » 
the replacement of a broken pile on the Nazlini Bridge. Hereasoned — 
that since the pile had been broken on August 14, 1958, and had been — 
replaced on August 19, 1958, there could not have been a delay of 30 — 
days due to the Pees ‘strike which began on August 11, 1958, 
im the. Western States. and ended on September 17, 1958. ‘While it 
_ is true that the broken pile was replaced within 5 days, the appellant 
‘had only the precise number of piles which it needed, and hence had 


to order another pile to replace the one that was driven on August _ 


19, and it was the delivery of this substitute pile that was delayed 


_ by the strike. The contracting officer also found, however, that the | 


breaking of the pile on August 14 had no effect in delaying the appel- 
lant’s operations in constructing the Nazlini Bridge, the cause of the 
delay being attributed by him rather to the na deduany of the appel- _ 


__ Tant’s equipment. 


It. was. Philip Richey a verte at the ee with. eaneer to : 
the incident. of the broken pile, since he was at the time also in charge — 
of the bridge work. According to him, the cause of the breaking of — 
the pile, as determined by an examination made by him and. the in-_ 
spector, was “a ridge of small knots about half an inch in diameter 
mathed around.” It is not apparent how, if the appellant’s supplier 
furnished it with a defective pile, it. could be said to be free of fault. 
In any event, the testimony of the witness must be rejected because 
it is contrary to contemporaneous entries in the inspector’ s report and 
in Knighton’s diary,” which indicate that ue appellant was at fault 
in driving the pile. 

Philip Richey also testified that the substitute pile 1 was. seieesn as 
soon as the pile broke on August: 14, and that it was driven the day 


- BB It is true: that ite inspector’ Sg capone is merely weenie although the breaking of the ic: 


- pile is mentioned in his report, nothing is said of any examination of the pile by him and = 


Richey, nor is any opinion expressed concerning the cause of the breakage. However, _ 
in Knighton’ 58 memorandum to Baker, dated August 18 (Bxhibit 54), the breaking of the 
pile is attributed to the failure of the contractor to predrill holes for the piling’ in the e Ail 
and to procect to drive it from there. . a 
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after it was served on September 26. The supplier’ S invoice for the = 
pile indicates that it was shipped by rail from Alameda, California, 
on September 9 but it was, presumably, held up by the teamsters’ 
strike. It would have falcen some time, of course, even in the absence - 


of any strike, to obtain the substitute pile from California but the | 


record does not show how much time would have been necessary. _ 
for this purpose. It is also very doubtful that the substitute pile — 
was actually installed on September 27, Inspector Roberts’ ‘report. 


for September 29 mentions the driving of the last pile on the Nazlini 


Bridge on that day. Thus the appellant allowed 2 days to elapse | 
after receiving the substitute pile perore pelians It, although it was | 
| far behind in all of its work. | | 


‘It must be apparent that 30 oe were not lost in obtaining the 


; substitute pile. Indeed, in testifying at the hearing, Philip Richey 


—_- sealed down the time damned to have been lost to dhout 38 weeks. But 


his own testimony, as well as.the record as a whole, fails to establish 


that the appellant, lost any appreciable amount of time as.a result of — 


the broken pile. While the lack of a single pile would, of course, 


prevent the completion of the last bent. of the Nazlini Bridge, itdid 


. not, of course, prevent in general. the erection of steel, and the per- 
| formance of concrete work on the bridge, quite apart fram the doing 
of many other items of work under the contract. Among these was — 
the construction of the Cottonwood Bridge. As the appellant. had — 


only one. crane that. could be used for pile driving, moreover, the _ 
~ erane had to be moved from one. bridge to the other, which was itself — 
a, factor that. was productive. of delay. Inspector. Roberts’ reports. v6 


show that. piles. were being | driven on the Cottonwood Bridge. on 


September 4, 5, 6, and 8, and that some time after this the crane was _ 


- moved back to a point on the west abutment of the Nazlini Bridge. 
‘But. the. same. inspector’s reports also show that no work at all was 


done on the. Cottonwood. Bridge on September 15, 16, 17,18, 22, and 23, 
and that.there was no, work at either the Nazlini or Cottonwood Bridge or 


on. September 13 and 24. Even if it. be assumed for the sake of — 
argument. that, despite the fact: that the broken pile was attributable : 
to. the appellant’s own. carelessness, the appellant was entitled to.an — 

_ extension of time as a result of the strike to compensate for the delay— 
whatever its duration—in securing the substitute pile,. the Board 


| 7 cannot. conclude from. the. record. as a. whole. that the. delay was a, 


- material factor in the: appellant’s oper ations, and contributed sub- : 
~ stantially to its default. 3 

The appellant’s fourth excuse eee upon ‘the contention that it —— | 
- required to. rework a, stretch. of roadway three times is true in point 
. of fact but i ignores the provisions of the specifications that. justified 


= 549466602 < 


130 DECISIONS OF THE. DEPARTMENT: OF THE INTERIOR ‘(67-LD. 


the actions taken by iohton. This een of roadway was at a 
point where the two projects on which the appellant was working 
met, and the road curved there. The grade was raised at this point 
but Article 5.3 of the Special Provisions, which dealt with allowable 
deviations, provided: “On curves or at other places, where deemed 
necessary by the Contracting Officer, the Contractor will be required 
to widen and to superelevate the road bed or surface as staked.” After 
the roadway here had been built to the first stakes, Knighton dis- 
covered, however, that the survey crew, which had come from another 
project, had set some of the stakes incorrectly, and changed them. 
Restaking was also allowable under the terms of Article 5.5 of the 
Special Provisions, and, insofar as it involved the movement of addi- 
tional material, Knighton directed that the appellant be paid for the 
same. He also testified at the hearing that the appellant did not lose 
more than several hours as a result of these adjustments. The-third 
_ time that the appellant had to rework material in this stretch of 
roadway, it had nobody to blame but itself. The material which it 
| spread here was too fine to meet specification requirements for screen- _ 
ing, and the Bureau engineers by allowing the appellant to mix the 
fine material, which they could have rejected alto gether, with a coarser 
aggregate were actually making a concession to the appellant. 

_ The record does not support the appellant’s fifth excuse based upon 
the contention that it was not permitted to do. any other work and 
that most of its equipment was idled while it was completing the 
fills adjoining the abutments of the Nazlini Bridge. What happened 
was that on July 26, 1958, the appellant moved ie equipment from 
_ the intersection of the two projects covered by the contract without 
finishing the work at the intersection, and when Knighton learned 
from the appellant’s: foreman that it intended ‘to stop work on the 
bridge abutment fill and go to work on the section of road between the 
bridge and Chinle, he merely invoked the provision of Article 8.2 
which prohibited the commencement of work on a new section of 
roadway to the prejudice of work already started. If the appellant’s 
operations were at all disrupted during this period, or if a good deal 
of its equipment was rendered idle, it was due to the usual lack of 
water and breakdown of equipment. At the hearing the elder Richey 
seemed to complain also that Knighton made them get material for . 
the fills from the bottom of the Nazlini Wash but the designation of 
_ the source of borrow was clearly a prerogative of the construction 
engineer. | | 
_ There is no more merit in the appellant’ s sixth excuse based upon 
the contention that the Government’s engineering services were in- 
sufficient. The mere fact that the same engineering crew was used 
on several adjoining jobs is without significance. There was nothing 
in the specifications that required a separate engineering crew to be 
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made available to. the appellant. It is customary, moreover, to make 
use of the same engineering crew on several adjoining proj jects, and 
none of the other contractors who had to share the engineering serv-_ 
ices complained. As for the appellant’s specific complaint that the 
. staking lagged behind its work, Knighton’s diary and reports show - 
that the opposite was true. There was one occasion when the survey 
crew had some 2,000 feet of bluetops ahead of the appellant’s opera- _ 
tions, and another occasion.when the appellant delayed operations for 
a month after bluetops were set. There were two occasions also when 
the appellant requested slope stakes, and then did virtually no work, — 
or no work at all, for approximately a month. ‘There were also times 
when the appellant’s own forces set stakes incorrectly. 
_ In testifying at the hearing, the appellant’s witnesses also Hoteened 
to a number of complaints which were not. meneonee In. its. show- | 
cause letter to the contracting officer. 
' One of these complaints related to an alleg red. ietege in mialang | 
en compaction tests. Under date of June 11, 1958, Hugh Richey 
wrote to the contracting officer, requesting that Grades Pomeaction 
tests be made for several thousand feet of roadway (which, it stated, 
had been completed) before the material dried out. The contracting 
officer replied to this letter under date of June 4, stating that several 
compaction tests had been. made on June: 12 aa 14, and that,. since 
these tests had been made in the layer of material at least 8 Gaehge | 
below the top, the possible drying. of material in the upper layer 
could not affect the results of the tests. The contracting officer also_ 
called the attention of the contractor to its use of an illegal roller in. 
compacting the material; and intimated that its complaint.was only 
a smoke screen to divert attention frori the shortcomings of its own | 
equipment. He concluded by stating: “It is not practical for the 
Government to maintain compaction test equipment on your proj ject 
when the progress is so slow that these tests could only be made at 
two or three week intervals.” The record does not support the ‘con- 


' tention that the grade compaction tests were improperly made, or _ 


unreasonably delayed. At the hearing Philip Richey testified that 
it-was his recollection that the grade compaction tests were not made 
until about. J uly 10 but. Knighton testified that the tests were made 
in June, and it is apparent from the ee officer’ $ letter of June 
24 that such was indeed the case. 

- Another complaint made by the appaliaars witnesses at the hearing 
was that the contracting officer ignored a request made by the appel- 
lant to put on two shifts a day. This request was made by letter ‘to 
the Bureau dated September 17. Almost at the very commencement | 


13 'The roller was illegal because it did not conform to the weight and speed requirements 
of the specifications. . : 
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~. of operations, the contracting officer had granted permission to ie 7 


appellant to work 9 hours a day, 6 days a week, and knowing how 
inadequate its operations had been, it requested additional informa- 


- ae concerning its plan to work two shifts in a letter dated September 


- Characteristically, the appellant never answered this letter, nor 
air the requested information. It is needless to add, of course, 
- that the contracting officer was not bound to. accede to the appellant’s 
request, since under Article 21.1 of the Special Provisions work was 
limited to not more than 8 hours a day. 

Finally, the appellant’s witnesses dontenided that they would have — 

been able to meet all of their financial obligations and to complete 
the project without more than a month or two of delay if only the 
- Bureau had made prompt payments under the September and October 
estimates. The processing of the estimates required, of course, a 


certain amount of time. If there was any delay, it was caused by the — 


fact that the appellant. was late in submitting its payrolls... Even in 
such a matter as securing payment for its. work, the appellant could 
not avoid delay! Nothing could. better illustrate how massive and 
total were > the eee shortcomings as.a contractor. 7 


7 | - Concuuston - 
Therefore, the decision of the’ contracting athicees Peron Ae 
| appellant’s right to proceed under the contract; because of its default 
In pr eee the work, is affirmed. | Se, a 
| | | | Wantxase Sacce M emb er, 
, Ee concur : » « | ie 


Paur a Gawrn, C hacirman. 


4 CARL F F, MURRAY AND CLINTON D. COKER 
AR8188 Decided Apri 18, 1960 tee 


Mining Claims: Lands Subject: to | 
_ Notices of the location. of mining claims on lands covered ‘by lease Hesiod | 
| under the Recreation and Public Purposes Act are properly. rejected be- | 
_ cause such. lands are not subject to mining location until the Secretary of 
the Interior has adopted regulations. permitting oa of minerals | 
under the mining laws on such lands, | | 


: ‘Recreation and Public Purposes Act — 
Land included in a reclamation withdr awal is subject to aisposal under the 
Recreation and Public Purposes eas : | | 
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“APPEAL FROM THE BUREAU ‘OF LAND MANAGEMENT | 


Carl F. Mur ray aud Clinton D. Coker have appealed to the Shae! 


tary of the Interior from a decision of the Acting Director of the _ 


Bureau of Land Management dated June 16, 1959, affirming a decision — 
of the manager of the land office at Sacramento, California, dated — 
: November. 8, 1959, rejecting notices of the location of certain lode — 
mining Re in Placer County, California, which were offered for 
filing pursuant to the act of August 11, 1955 (30 U.S. C., 1958 ed., sec, 


$21 et seq.). 


_ The four claims were located in the NY sec, 24, T. 13 N., R. 9 Ei, : 
Mt. Diablo Meridian, for gold and other minerals on August: 18, 1958, | 
and copies of the location notices were offered for filing in the land 
office on August 25, 1958, in attempted compliance with section 4 or 
the act of August Hy, 1955, which reads as follows: 


The owner of any’ unpatented mining claim located on land described in 
section 2 of this Act. [public land withdrawn or reserved for power development . 


or power sites] shall file for record in the United. States district land office OL 3: 


the land district in which the claim is situated * * * within: sixty days of — 
location as ‘to locations hereafter made, a copy of the notice of location of the = 


| claim * * *, (69 Stat. 688; 30 U-S.C., 1958 ed., sec. 623.) 


The NYANEY, and NEYNWY, sec. 24, T. 13 N., R. 9 E. Mt. ‘Diablo 

- Meridian, were withdrawn for Power Proioct No 866 on January 
_ - 11, 1998, aad for Project No. 1964 on January 24, 1947.- Notwith-_ | 
| standing ‘the withdrawals, the land became open to mining location 
on August 11, 1955, subject to the provisions of the authorizing act — 


of that date. Both withdrawals were vacated by order of the Federal 


Power Commission (DA-919) on February 18, 1957, as to the 
 NWYNEY only; subject, however, to section 24 of the Feder al | 

Power Act (16 U.S.C., 1958 ed., sec. 818). See 
— On September 19, 1949, the NEYNWY, and the NUNEY, s sec. 24, 


T. 138.N., BR. 9 E,, Mt. Diane, Meridian, were withdrawn, with other 

~~ Jand, for the Central Valley Project, “American River Division. This 
pithdrawol was. revoked on March 11, 1958 (23 F.R. 1705). The 

revocation. order pr ovided an order of priority for applying for the 


restored land, giving first consideration to preference-right claims, 


second eonsideration to applications filed by persons entitled to vet a 


 erans’ preference before 10 a.m. on April 11, 1958, and third, to valid 
applications and. selections under the jonminetad public land laws 
filed before 10 a.m. on July 11; 1958. The order specifically provided. _ 
that the land would be. open to location under the mining laws. oe 
ning at 104.m. on July 11, 1958. | 7 


The manager rejected the appellants’ notices of mining (ecaon es 


because the land had been classified as suitable for recreational and : 
7 tte puro ie suant to the act of June 14, 1926, as amended — | 
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U'S.C., 1958 ed., sec. 869 et seg.), on May 23, 1958, and on May 29, 
1958, was leased to Western State Trail Ride, Inc., in response to its 
application filed on February 10, 1958. He noted out that depart-_ 
mental regulations, 43 CFR, 1954 Rev., 254.5(e), provide that leases 
and patents issued under he act shall aes to the United States all 
minerals and the right to mine and remove them under applicable 
law and regulations to be established by the Secretary of the Interior 
and stated that the Secretary had not formulated such regulations. | 
The appellants contended on appeal to the Director of the Bureau of 
Land Management that the recreational lease was a nullity because 
the order of restoration of March 11, 1958, did not provide for such 
leasing, but the Director answered thig contention by pointing out. 
that such leases may be issued for withdrawn land, as well as land not 
subject to withdrawal, so that it was not necessary that the priorities 
established by the revocation order be observed in. the leasing of 
the land. 

On appeal to the Secretary, the appellants contend 1 that the issuance 
of the lease was improper because it was done in response to an ap- 
plication which was filed before the reclamation withdrawal was 
revoked and in derogation of the rights of those entitled to veterans’ 
preference. | - 

In thus contending, the ppullantsis are still assuming that sible 
land withdrawn for a particular purpose is unavailable for sale or 
leasing under the Recreation and Public Purposes Act. The pro- 
visions of section 2 of the act, which authorize the Secretary. of the 
Interior to sell or lease land. “after due consideration as to the power . 
value of the land, whether or not withdrawn therefor” (43 U.S.C., 
1958 ed., sec. 869- ot) indicate clearly the intent of the Congress that 
at least tis withdrawn lands are to be subject to the terms of the act. 
In addition, section 1 specifically provides for disposal by sale or 
lease of lands withdrawn in aid of a function of a Federal department 
or agency other than the Department of the Interior, or of a State, 

‘Territory, county, municipality, water district, or other local govern- 
mental subdivision or agency “SS the consent of such agency (438 
U.S.C., 1958 ed., sec. 869(c)). 

The Scccpnon in section 1 of land atl droga in aid of a function 
of the Department of the Interior is not to be interpreted as indicating 
that lands withdrawn in aid of a function of this Department are not 
subject to disposal under the act. There is no basis in reason or in the 
legislative history of the act for concluding that Congress intended. 
that all lands withdrawn for other agencies should, with their consent, 
be subject to disposal under the act but that lands withdrawn for this 
Department should not be subject to disposal: It is readily apparent — 
that Congress excepted in section 1.lands withdrawn for this. De- 
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parhnant aoe eens disposals eae the sab are to be made by 
the Secretary of the Interior and there would be no point in saying 
that he could make such disposals only with his own consent. 

As a matter of departmental policy, the Bureau of Land Manage- 
ment does not proceed with recreational or public purpose sales or _ 
leases without. the consent of the Interior agency having jurisdiction | 
_ of the land to be affected thereby. Accordingly, in this instance, the — 
Bureau of Land Management consulted both the Bureau of Reclama- | 
tion and Federal Power Commission. The Bureau of Reclamation 
gave its consent by letter dated March 6, 1958; the Federal Power 
Commission, by letter dated May 14, 1958. Thus the Bureau of Land 
Management was fully empowered. to issue the lease and its action in 
doing so would have been proper ‘had the reclamation withdrawal re- 
mained in effect. The appellants are correct in assuming that an 
application. filed before. the revocation of a reclamation withdrawal 
could not have been considered if the revocation had been necessary 
to make the land available for leasing but incorrect in assuming that 
the revocation of a withdrawal is necessary before an application for 
sale or lease under the Recreation and. Public a Act can ‘be 
allowed. | 7 

The ios ‘was issued | before the provision of the revocation re | 
For opening of the land to mining location on July 11, 1958, became 
effective. ‘The lease reserved to the United States all mineral ‘deposits | 
in the leased lands and the right to mine and remove the same under — 
applicable laws and regulations to be established. by the Secretary of 
the Interior, as required’ by the statute (43 U.S.C., 1958 ed.,. sec. — 
869-1). In filing their location notices, the sppellants were ae ged 
with notice of the departmental regulation which provides: | 

_Any minerals subject: to the leasing laws reserved to the United States in the 


janis. patented or leases [sic] under the terms of the act may be disposed of to 
any qualified person under applicable laws: and regulations. Until. rules and 


regulations are issued, other minerals are not. subject to disposition or to pros- | | 
pecting except by an authorized Federal agency. (48 CFR, 1954 Rev., 254.14.) _ 


Thus they might have applied for mineral rights in the land-under the 
mineral. leasing laws... But they did not attempt to acquire such 
rights; they filed notices of the location of mining claims valuable for 
gold, which is not a leasable mineral, and ae br ought themselves 
within the requirement of: the regulation for issuance of rules and — 
regulations as a condition precedent to disposition of the mineral 
claimed by them. Under a regulation with substantially identical 
provisions (48 CFR, 1954 Rev., 1958 Supp., 257.16), the Department 
held that. land inder lease ‘esied pursuant, to the Small Tract Act 
(43 U:S.C., 1958 ed., secs. 682a-682e) is not open to mining location. : 
The Drage Corporation, 64 ID. 368 ea ). The same conclusion 4 is” 
required in this case. 
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Therefore, sami to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2. 2A (4 ) (a), Departmental 
Manual; 294 F.R. 1848), the decision of the acting Director of the 
Bureau of Land Management i is s affirmed. | : 


_ Epmunp 7. Frevz, 
Deputy 8 olicttor. 


| _ FREDERICK J. ZILLIG v. VERNON M. MILBURN 
A-28334 4 ‘Decided April 13, 1960 


7 Applications ana Raves? alingntihinentW eaneseais (Ordinary) : Re- 
linquishment—Rules of Practice: Private ee and 


Protests 
- Where a relinquishment. of a homestead entry and an ‘affidavit of contest” 
against the same entry are filed simultaneously, the latter must be dismissed 
because the relinquishment takes effect immediately, extinguishes the entry, : 
and leaves the contest: nothing upon which to act. 


Applications and Entries: Relinquishment—Homesteads (Ordinary) : Ren | 
| quishment—Rules of Practice: Private Contests—Contests and Protests 


Where a relinquishment of an entry is filed after an affidavit of contest has | 
been filed against the same entry but before the entryman has been given 
actual or constructive notice of the contest, it is to be conclusively presumed _ 


that the relinquishment was caused by the contest unless it can be shown _ 


a that the affidavit of contest was not good and sufficient, that the contest 
charge was not true, that the contestant was not a qualified applicant, or 
that the land is not subject to the contestant’s application. | 


“Applications and Entries: Relinguishment-—Hamestoads (Ordinary) Re 


linquishment 


A telegram filed in the land office stating that the entryman relinquishes his | 
entry is a ‘written relinquishment” within the. oe of the section 1 of. 
_ the act of : May 14, 1880. j >: 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Frederick J. ‘Zillig has. appealed to the Secretary of the Interior 
froma decision dated November 19, 1959, of the Acting Director. of 
the Bureau of Land Manag ement which affirmed the rejection by the 
manager of the Boise land office of his private contest against recla- 
mation homestead entry, Idaho 08931, of Vernon M. Milburn. 
_. Milburn’s homestead entry was allowed on January 28, 1958. On 

May 20, 1958, the manager exterided to January 28; 1959, the time 
within which the entryman was required to establish residence on his 
| entry (48 U.S.C., 1958 ed., sec. 169).. On January 28, 1958, Milburn 

sent a telegram to the profes superintendent, United States Bureau 
of Reclamation, Burley, ak which stated: | 


as)  ”:*s«iTG sv TBURN tt—“‘is~‘t«‘~S:*C«d' 
| a April 18, 1960 oe a 


Please be sdaeiBed that ys my own free will I hereby. relinquish my right toa | | 
| farm unit under public notice No. 48 Minidoka Project to US Bureau of Reclama- 
tion. Letter confirming this follows. 


Upon receipt of the telegram the proj eck superintendent telephoned ae 


the manager and informed him of the relinquishment. On the same 
day he mailed the telegram to the Boise land office. It arrived the 
_ following morning and was stamped as having. been received at 10 a.m., 
January 29, 1959. “At exactly the same time Zillig and two other a 


persons filed contest complaints against the entry. 


On February 5, 1959, the land office received a letter from the oe : 
man restating” the language of his telegram. This letter, too, had 
been sent to the project. superintendent and by him to the land office. | 

In a decision dated March 24, 1959, the manager summarily dis- 
missed all the contests on the ground: ‘that. it was established by de- — 
- partmental decisions that where a relinquishment and contest are 
filed simultaneously, the entry expires at the same time the affidavit of — 
contest is filed, so that the latter finds no entry to contest. _ ; 
~ Upon appeal. the Acting Director held that the act of May 14, 1880, .. 
as amended (43 U.S.C., 1958 ed., sec. 185), gives a prefocsies right | 


only to a contestant who has. procured the cancellation of the entry;. 


| ; that the contestants had not procured the cancellation of the entry; | 


and that the contests were properly dismissed because none of the 


contestants had earned a peiu tory pr eference Hight by ee = 


cancellation of the entry. | 
Of the three contestants, Zillig slens appealed to the Seer ae. 
a The other two, by failing to appeal, are deemed to have acquiesced | 


in the decision of the Acting. Director and have lost whatever rights 


. their contest. affidavits a] them. ¢C harles. Dd. Edmonson et a., 61 
LD. 355 (1954). | 

In his appeal, Zillig sented that the by was hot ‘zelingiaiahed 

until February 5, 1959, when the letter from the entryman was re- 


ceived at the land office, that the relinquishment. was filed because the 
entryman had learned that the contest was to be filed, that the contest 


~-was filed before the entry was relinquished, and that it. was, , therefor ® 
_ error to dismiss the contest. 

The act of May 14, 1880, supra, which gives a successful 1 contestant 
8 s peodecenice right of entry, provides: 


‘In all cases where any person has: wontested: paid the land-office fees, aria! | 


. procured the cancellation of any * * * homestead * * * entry, he shall be 


notified by the register of the land office of the district in which such land is © 

situated of such cancellation, and shall be allowed thirty days from date of a 

notice to enter said lands: * * *, — “(2h Stat. 141.] 

The. Acting Director: held that. there was no. evidence that. Zilli S. 

contest had procured the cancellation of the entry and that he could — 
not ‘therefore avail himself of the might oe by the statute. 
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The Acting Director’s mila is ae cee with the situation where 
a relinquishment i is filed after a contest has been filed, which is not 
the case here. Even so, the Acting Director’s ruling i is not in accord 
with previous rulings of the Department. After the passage. of 
the act of J May 14, 1880, the Department considered many cases in- 
volving the rights of a contestant where a relinquishment was filed 
after a contest had been brought. After a series of decisions in 
which several aspects of the problem were considered,’ the Commis- 
sioner of the General Land Office, with the approval of the Assistant 
Secretary, in Circular 225, dated April 1, 19138 (48 L.D. 71), set out 
the rules to be followed in adjudicating such conflicts in the future. 
Upon. codification of the-departmental regulations, the circular ap- 
peared in the regulations as sections 220. 1-990. 6 of 43 CFR, Part 220. 
The paragraph pertinent to the facts in this appeal read as follows: 


(a) Where a good and sufficient affidavit of contest has been filed against an 
entry and no notice of contest has issued on such affidavit, or, if issued, there is 
no evidence of service of such notice upon the contestee, if the entry should be 
relinquished the manager will immediately note the cancellation of the entry 
upon the records of his ofiice. In such cases for purposes of administration a 
presumption will obtain that the contest induced the relinquishment and the 
manager will at once so notify the contestant and that he will be allowed to 
make entry accordingly. If the relinquishment is accompanied by the appli- 
cation of another than the contestant, the manager will at once advise the ap- 
plicant of the pending contest and of the presumptive preference right there- 
under, and that should the contestant in the exercise of such right make timely 
application for the land, showing himself duly qualified, said right can only be 
avoided on a showing that the contest charge was not true, or that-the con- 
testant is not a qualified applicant, or that the land is Rot subject to his 
application. Should the contestant apply for the lands, showing himself duly 
qualified, within the preference-right period, and the intervening applicant file 
request for a hearing, with his corroborated affidavit as to the facts above stated 
in avoidance of a preference right in the contestant, within 20 days after the 
filing of the contestant’s application, hearing will be had, after at least 30 days’ 
notice to all interested parties, upon the issues thus presented, the intervening 
applicant having the burden of proof. The contestant must pay all costs of the 
testimony as to the truth or falsity of the contest charge, and upon any other 
issue each party must pay the cost of taking the direct examination of his own 
witnesses and the cross-examination on his behalf of other witnesses. aa 


1954 ed., 220.3 (a). 

This paragraph makes it clear that sey a eanauiennctt 1s filed 
ste a, contest has been filed, it is to be conclusively presumed that the © 
relinquishment was caused by the contest unless it can be shown that 
the affidavit of contest was not “good and sufficient,” or that the contest 
charge was not true, or that the contestant was not a qualified appli- 
cant, or that the land is not subject to his application. In other words, 
ifa contest has been filed before the relinquishment, the former can- 
not be: dismissed solely on 1 the ground that it did not induce the latter. 


- 1 Crook v. Carroll, 37 LD. 513 (1909) : Stock v.: . Herman- et. ae 89 LD. 165 (1910) ; 
‘Instructions, 39 L.D. 217 (1910) ; Smith v. “Woodford, 41 L.D. 606 (1918). 
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Green v. Rochelle; Villnave, Intervener, 55 I.D. 105 (1984) ; Day ve 
Cutshall, 48 L.D. 365 (1921)... ee 
Part 220 was revoked by: Circular 1950 (21. FR. 1860) Sear of 
the revision of the Department’s regulations on practice, and the regu- 
lations which originated in Circular 225, supra, were omitted in the 


revision. However, the fact that there is no longer a regulation _ 


dealing with conflicts ‘between contests and relinquishments does not 


mean that the rules the Department worked out in its-decisions over 


‘so long a period and adhered to for over 40 years are no longer to be 


followed. They represent a fair and reasonable solution to what was 
once a common problem and although the occasions for applying them 


- have declined, their soundness has not. 


Therefore, Zillig? s appeal should not have — apocd @i on ‘the . 3 

ground that his contest had not induced the filing of Milburn’ sre- 
— linquishment and the cancellation of his entry. 
_ However, the manager’s rejection of Zillig’s affidavit of eons 
should have been affirmed for the reasons’ stated in his decision. <As 
the manager pointed out, it is well established that where a relinquish- 
ment is filed simultaneously with a contest, the relinquishment takes 
effect immediately, extinguishes the entry, and leaves the contest 
_ nothing upon which to act. _Weatherspoon v. Doyle et al., 42 L.D. 

—11T (1918) ; Giltner v. Huestis et al. 14 L. D. 144 (1892) ; ; Lee v. Good- 


manson, 4 L.D. 363 (1886). 


The appellant contends that the iclogrart was al insufficient. re- 
linquishment. The statute requires only that the homesteader shall 
file a “written relinquishment” (sec. 1 of act’ of May 14, 1880, as 
amended; 43 U.S.C., 1958 ed., sec. 202). A telegram is a cweritten 
document” (Snyder cb Blankfard. Cov. Farmers Bank of Tifton, 16 
A. 2d 837, 840 (Md. 1940))-and it is filed when received at the land 
office (Earl C. Hartley et al.,65 T.D. 12 (1958)). 7 

Therefore, pursuant to Hie authority delegated to the’ Slicitos - 
the Secretary of the Interior (sec: 910.2.98 (4) (a); Departmental | 
Manual; 24 F.R. 1348), the oy of the Acting Director 1 1s affirmed, 7 
as modified. | 

ve EpMuND T. Farm 
Deputy Solicitor. 


7 | BLANCHE W. SWEENEY | 
-A-28202 7 2: Decided April Lh, 1960. | 
Oil and Gas Leases: Applications—Oil aad Gas Leases: ‘tanas Subject to 


An oil. and gas lease offer is properly: rejected. where ‘the land ‘applied for 


is covered by outstanding leases even though such leases may have been 
improperly extended. 
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Administrative Practice 


A decision of a land office manager is presumed to be somnayes ae the 
entire day on which it is rendered and fractions or parts of days are not 
considered in determining the effective time of such a decision since the 
hour of day the decision is rendered is not noted or made a matter of 
record. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT | 


_ Blanche W. Sweeney has appealed to the Secretary of the Interior 
from a decision of June 16, 1959, by the Acting Director of the Bureau 
of Land Management affirming a decision of August 18, 1958, by the 
manager of the Cheyenne land office rej ecting Mrs. Sweeney’s ou 
and gas lease offer, Wyoming 067796, covering 1,920 acres of land i in 
- Carbon County, Wyoming (30 U.S. C, 1958 ed., sec. 226). | as 
_ The appellant’s offer, filed on August 1, 1958, was rejected because : 
: all of the lands applied for were covered by outstanding oul and gas 
leases.t The outstanding leases had their origin in leases Cheyenne 
073217 and 073217(B) and Wyoming 032751, the terms of which 
would have expired on July 31, 1958. Asa result of partial assign- 
ments of undivided record title interests in each of the three leases, - 


_ filed on July 28 and 29, 1958, all of the leases were extended by the — 


- manager for a 2- “year feet fron August: 1, 1958, and so long there- 
after as oil or gas is produced in paying quantities pursuant to section 
—80(a) of the Mineral | Leasing Act, as amended. (30 U.S.C., 1958 ed. | 
sec. 18%a) 2 ie | 

- The Acting Director’ S agate far with ee appclibuite: con- 

tention that the leases were improperly extended for the reason that - 


the assignments of July 28 and J uly 29, 1958, did not segregate the — e 


leases since less than a full interest in a portion of the land covered 
by the leases was assigned. However, the Acting Director held that. 
even though the extension of these leases was improper, the fact that 
- outstanding leases covered the land and when the appellant’s offer was 
filed required the rejection of the offer (2. Uf. Young, Jr., MH uy R. 

Sivley, A-27640 (January 30,1959), and cases there cited). 

The partial assignment of Cheyenne 073217(D) from 073217(B) 
(see footnote 2) was approved and both leases were continued by a 


1The leases were listed as Cheyaine 073217, Gheveuns 073217(B), Cheyenne 073217 
(C), and Wyoming 032751(A). 

2 Wyoming 032751(A) was created by an giieainent filed July 28; 1958, of all the 
assignor’s undivided interest in part of the land included in Wyoming 032751. 

Cheyenne 078217(C) was created by an assignment filed July 28, 1958, of all the 
assignor’s undivided. interest in part of the land included in Cheyenne 073217. 


Cheyenne 0738217(B) had been created by an assignment from Cheyenne 073217(A), | 


effective June 1, 1956.. On July 29, 1958, an assignment was filed of an undivided interest 
in part of the land in Cheyenne 073217(B) and the assigned interest was designated as 
‘Cheyenne 073217(D). The manager’s decision of August 18, 1958, thus: should have 
listed eet es as being. in conflict with. pppelente offer ‘as well as ee 


4 


4a) — “UNITED: STATES v.- ‘SMP. eee co. AL 
re Cee ee oe “Apri 19, 1960 7 a a ae 
: eae of f August 1 1, (1958, the date on. a hich the appellant’s offer 
. was filed. It is: presumably this decision to which the appellant. 
refers in asserting that the manager’s decisions purporting to con- 
tinue the leases were rendered after the filmg of her application at 
10 a.m. on the same day and that, consequently, the lands in those - 
leases were available for leasing when her application was filed. 
As. a matter of administrative: practice, the hour.or the time of. 
day when decisions in the land office are rendered is not noted or 
made a matter of record. In such circumstances, fractions or parts 
of days are not considered and a decision is regarded as effective 
during the entire day upon which it is rendered (cf. Humble Oi & 
Refining Company, 64 I.D. 5 (1957); Ralph 7. Richards, 52 ID. 
_ 886 (1928)). There is no reason for following a different rule in. 
~ this case. Accordingly, the manager’ s decision of August 1, 1958, 
is presumed to have been effective prior to the filing of the appellant’s 


offer at 10:00 a.m., and the rejection of the ‘appellant’s offer was. — 


required because the lands were included in. outstanding leases during 7 


of all of August 1, 1958 (Joyce A. Cabot e¢ al, 63 ID, 122 (1956)). 


None of the other matters asserted on ‘this appeal presents a basis | 
for modifying the decisions rejecting the appellant’s offer. = 
Therefore, pursuant. to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2. 24 (4) (a), Departmental 
—- Manual; 04 FR. 1848), the decision of the Acting Director of the. 
Bureau of Land Manapenients is affirmed. , “% 


Epon Le Fer, | | 
» Deputy Solicitor. ca 


UNITED STATES v. s MP, MINING COMPANY 
A-28220«zDeccidded April 19, 1960 | 
Mining Claims: Mill Sites 


A milisite claim is. properly declared invalid where the claim is not occupied 
or used for mining or milling purposes. 


Mining Claims: Mill Sites 


A vague intention. to use :or occupy land embraced in a millsite claim for 
mining or milling purposes at some time in the future is not sufficient 
to comply with’ the usar of section. 2337 of the Revised Statutes 
_ for obtaining a millsite. . 


. ‘8 The remaining assignments were aed by decisions of J ad 29, 1058, which dlearty . 
| antedate the filing of the ae offer. a 
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Mining Claims: Mill Sites 
‘Where land located as a millsite is not being used for mining and milling 
purposes at the time a patent for it is applied :for, the applicant must show | 
- occupation by improvement or otherwise sufficient to evidence an intended. 
use of the claim in good faith for mining and milling purposes and where 
the only improvement on a claim is an excavation useful only if a projected. 
mill is built on adjoining aa the Peau eere of the. statute has not 
been met. | 
Mining Claims: Mill Sites—Mining Claims: Determination of Validity 
Where the Government brings charges against a millsite claim alleging that. 
no present use or occupation of the claim for mining purposes is being 
'. made, and a prima facie case is established in support of the charge, the 
burden shifts to the claimant to show compliance with the pres of 
the statute. 7 . 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


‘Pursuant to a protest brought by the Forest Service, United States 
Department of Agriculture, in July, 1957, contest proceedings were 
brought against the Roy C Mill Site (er Roy C Dump Mill Site) 
for which patent application Washington 01331 had been filed. The 
charge was that the millsite was not presently being used for mining 
or milling purposes. The mining company answered the complaint, 
denied the charge, and asked that the contest be dismissed. - 

A hearing on the contest was held before a hearing examiner of 
the Bureau on October 8, 1957. By a decision dated November 19, 
1957, the hearing examiner held the millsite claim to be null and 
void for the reason that use and occupancy of the claim for mining 
and milling purposes had not been demonstrated. The company 
thereupon appealed to the Director of the Bureau of Land Manage- 
ment, who, through the Acting Director, affirmed the hearing exam- 
iner in a decision dated June 16,.1959. The company has now 
appealed to the Secretary of the Interior. 

At the hearing the testimony developed that the millsite claim 
contains no buildings other than a latrine used in connection with 
a cabin located just outside the boundary of the millsite (Tr. 5) ;* ; 
that in 1954 an excavation consisting of bulldozed cut approximately 
100 feet long, 40 feet wide, and 10 feet deep was dug on the mill- 
site (Tr. 34); that the millsite was located in 1953 (Tr. 39) in con-— 
nection with the Roy C. Lode Claim, a claim located on October 30, 
1918 (Tr. 30); that at: the time of the hearing mining operations . 
were not being conducted on the mining claims for which the com-— 
pany plans to use the millsite (Tr. 43) ; and that the company’s plan. 
was to use the millsite as‘a dump: for tailings froma mill to be 
located on the Independence Mill Site, an adjoining patented millsite 
location also owned by the company (Tr. 47, 65-67). | 


1 'The reference is to the transcript of the hearing on October 8, 1957. 
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“On the Gree of these facts the Acting Director concluded that the 
Roy C Mill Site was null and void. — | | 

Section 2337 of. the Revised Statutes (30 U. S.C., 1958 ed., sec. 
42) provides: 7 | | | 

Where non-mineral land: not. eae to the vein or loa: is used or occu- 
pied by the proprietor of such vein or lode for mining .or milling purposes, 
such non-adjacent surface-ground may be embraced and included in an appli- 
cation for such vein or lode, and the same may be patented therewith, sub- . 


Jeet. to the same preliminary . requirements as to survey and notice as are 


applicable to veins or lodes; but no Jocation made of such non-adjacent land 

Shall exceed five acres, and payment for the same must. be made at the same 

rate as fixed by ‘sections 21-24, 26-28, 29, 80, 88-48; 50-52, and 71-76 of this 

title for the superficies of the lode. The owner of a quartz-mill or reduction- 

. works, not owning a mine in connection . therewith, may also receive a Dalen 
for his millsite, as PEt in this section.’ 


In Charles Lennig, 5 L. D. 190 (1886), the Deps minent stated that—_ 


. The second. clause of this section manifestly makes the right to. patent 4. 
mill site dependent upon the existence on the land of a quartz-mill or reduc- 
tion-works. But the terms of the first clause are more comprehensive. Under 
them it is -not necessary that the land be actually a “mill-site.’ ‘They make 
the use or occupation. of it for mining or milling purposes the only pre- 
requisite to a patent: The proprietor of a. lode undoubtedly “uses” non- 
contiguous land “for mining or milling purposes” when he has a quartz-mill 
or reduction-works upon it, or when in any other manner he employs. it in 
connection with’ mining ' or milling’ operations. ‘For’ example; if he ‘uses it 
for depositing “tailings” or storing ores, or for shops or houses for his work- 
men, or for collecting water to run his quartz-mill, I think it clear that be 
would be using it for mining or milling purposes. I am also of opinion that 
“occupation” for mining or milling purposes, so far as it may be distinguished 
from ‘use” is something more than mere naked possession, and that it must 
be evidenced by outward and Visible signs of the applicant’s good faith. The — 
manifest purpose of Congress was to grant an additional tract to a person: 
who required or expected to require it for use in connection with his lode; 

that is, to one who needed more land for working his lode or reducing the 
ores than. custom or law gave him with it. Therefore, when an applicant is 
not actually using the land, he must show such an occupation, by improve- 
ments or otherwise, as. evidences. an intended use of the tract An good farth 
for mining or’ milling purposes. [Emphasis added. | 


| ‘The only evidence offered: by. the. appellant to substantiate is va- 
_ lidity of its.claim are statements made at the hearing to the effect that. 
the millsite claim will be used. 1n- connection with a mill to be erected | 
on the. Independence. Mill Site for the storage of tailings and residue 
from-the mill when ore is removed. from the nearby claims. ‘Thus, all 
of the testimony refers solely to prospective use of the tract. | ‘But. the 
facts. are that the plan. to which: the. appellant referg has never been 
acted upon, no mill has been constructed : ‘on. the. Independence Mill 
Site and the necessary drillings on the millsite to determine whether. 
Or ‘hot, thé. site is. suitable for the, erection, of a mill have never been, 
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made. The only work done has been to make some borings to deter 


° mine where the top soil is (Tr. 72). 


The appellant has not satisfied the requirement of she use or 0C- 
 cupation of the millsite as set out in the Lennig case. Since none of 
the mining claims are being operated, it is clear that the appellant. is 


not using the land for mining and milling purposes. The only evi- | 


~ dence of its occupation of the land is the excavation. However, the | 
excavation is useful only in conjunction with a mill, which the appel- 
_ lant intends to locate on the adjoining millsite. At the time of the 
hearing, the mill had neither been built nor its position fixed. In the 
circumstances, I cannot find that there is anything more than a vague 
intention to use the land at some time in the future. This is not enough 
to satisfy the statute. United States v. William H erron, and df okem | 
Herron, A-27414 (March 18, 1957). | | 
As stated ; in Lindley On Mi mes, 3d ed., sec. 523: 7 
--< millsite is required to be used or occupied distinctly for mining or - milling 
_ purposes in ‘connection with the lode claim with which it is associated. The 
requirement of the statute plainly contemplates a function or utility: intimately | 
associated with, the removal, handling or treatment of the ore from the vein Or 
— lode. Some step in or directly connected with the process of mining or some 
feature of milling must be performed upon, or some recognized agency of opera-_ 
tive mining or milling must occupy, the millsite at the time the patent bhereror . 
is applied for to come within the purview of the statute.” 


* Alaska Copper Co., 32 L.D. 128,.131; Hard Cash Millsite, 34 L.D. 325. 


In Hudson Mi veg Company, 14 L. D. 54.4 (1892), the Department 
stated : 3 | 
~The act Geatis contemplates that at the time the apotcation for patent is 
made, and the entry allowed, the land in question is used or occupied for min- 
ing or milling purposes The act does not contemplate the performance of con- 
ditions subsequent, or the future compliance with law. No mill site entry 
| should. be allowed unless it is shown that the conditions of the law have been’ 
complied. with” | 
| The appellant, : as the party. seeking a ety fon the Govern- 7 

‘ment, must assume the burden of showing that. it has complied with. 


the terms of applicable mining laws, and where, as here, the appel- S ied 


lant’s compliance with the applicable law is challenged by the Govern- _ 

ment and a prima facie showing is made that the claim is invalid, 

_ the burden then shifts to the appellant to show that the claim i Is valid. 

| Foster v. Seaton, 271 F. 2d 886 (1959). 

It is my conclusion that the appellant has failed to sustain the 

burden of showing such present occupation or use of the millsite — 

claim at the time of the application for patent as would satisfy the 

requirements of section 2337 of the Revised panies, SUpTD, 3 and that 

the claim i 1S therefore mvalid. a ia | 
2 See also: United States v. Langmade wae 1 Mistter, §2 L.D. 700 (1929) ; United States 


v. Arnold J. Reinartz, A-25808 (April 25, 1950); Solicitor’s opinion M-36451 aly 22, _ 
1957 ). 
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| The appellant has raised other objections 3 the Acting Dee ae 
: decision, which are e effectively answered by it and. heed not be repeated | 
here. ae a 
Accordingly, the appellant's patent application ‘was properly - 
rejected. — 
_ Therefore, pursuant to the authority delegated to the Sélicitor by. | 
7 the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 
Manual; 24 FR. 1348), the decision of the Acting ee Bureau 
. of Land Management, 1s: affirmed. | 
ee : Epmounp T. ee | 
dot de Solicitor, 


| CLARENCE §, MILLER 
AR8215, — | Decided April 20, 1960 


Grasing Permits and Licenses: Cancellation and Reductions —Trespass 
- Measure of Damages a | 
ee er azing licensee who repeatedly and willfully grazes ‘his cattle ‘and horses : 
in trespass upon the public domain. is properly subjected to disciplinary ea 
action consisting of assessment of damages and reduction of the grazing 
- privileges of his base property. 3 | 
Grazing Permits and Licenses : Cancellation and Reduetions— Trespass | 
~ Generally | | 2 be ; | - 
Where. grazing: privileges are reduced for grazing trespass, the reduction 
ae attaches to the base property and not only to the trespasser’s: rt 
- privileges. - : . : - : 4G 
Grazing Permits and Licenses: Cancellation and Gigi ecanmi pease of Brae. | 
tice: Evidence—Trespass: Generally | | 
The fact that a grazing licensee has repeatedly been assessed and has paid: 
‘damages for prior grazing trespasses may be considered in determining 
whether the most recent trespass was willful. bs a te | 
Grazing Permits and Licenses: Generally—Rules of Practice: ; ‘Hearings— 
Public Records | | 


"Where a party - desiring to inspect departmental records ‘neither “follows. 


the procedure set up in the applicable regulation nor requests the hearing — - 


examiner to issue a subpoena for them, it is proper for the hearing exam-. 
iner to refuse to. dismiss grazing trespass charges on the rune that the : 
party was denied an opportunity to inspect the recor ds. | a 


‘Grazing Permits and Licenses: Cancellation and Reductions —Trespasss ; 
_ Measure of Damages Se a 


_ An offer to pay monetary damages in lieu of a; reduction of grazing privileged: 
a _ imposed for a willful trespass will be rejected because the Federal Range 
Code does not provide for monetary penalties and the reduction of grazing 
privileges is @ more suitable punishment for the willful Heepeee committed. 


549466—60-——3 
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


“Ween S, Miller has appealed to the Secretary of the Tienes 
from a decision dated June 23, 1959, of the Director of the Bureau 
of Land Management which affirmed a decision of a hearing exam- 
iner finding that Miller had grazed certain cattle and. horses on the 
Federal range in trespass and reducing by 20 percent the grazing : 
privileges attributable to Miller’s base property pursuant to section 
3. of the. Taylor Grazing Act (43 U.S.C., 1958 ed., sec. 315b). The 
hearing examiner also pled that no grazing license or permit be 
issued to Miller until he paid the sum of $596, the commercial value 
of the. forage. consumed by Miller’s animals in espe computed at 
the rate of $2 per animal unit month for 298 aum’s. Miller did not. — 
set out this finding as an error in either his appeal to the Director — 

or to the Secretary, nor did he direct any portion of his briefs to it. 
_ The facts are fully stated in the hearing examiner’s opinion and 
ee not be repeated. It is sufficient to say that the hearing examiner — 
found that Miller had willfully permitted 256 cattle to graze in tres- 
pass upon the Federal range from February 1, 1958, to March 4, 1958, 
and 8 horses from February 1, 1958, to Bebrauary 28, 1958, 

_ On March ve 1958, Miller was served with a notice requiring him 
to appear batore a, Hearing examiner on April 29, 1958, toa. show cause 
why his license should not be reduced or revoked or renewal denied 
and satisfaction of damages made for violation of the Federal Range 
Code for Grazing Districts. 43 CFR, 1958 Supp. “ 161.12 (b), (c), 
and (e).2..-. . 

Miller. contends that the Director erred in refusing to dismiss the 
proceedings because of the refusal of the Bureau to make available 


to him portions of its records-in accordance with a se aa made by 


his counsel on the afternoon before the trial. 

As. the Director pointed out, Miller did not re to follow the 
Dept eae regulation, 48 CER 2.2, (a) and (b), which sets out. 
the procedure for determining whether departmental records are to 


be made available to persons outside the Department. ‘Therefore 


he cannot complain that the documents were not made available to 
him before the hearing. At the hearing the hearing examiner in- 

formed his counsel that a subpoena would be issued, on counsel’s : 
request, for the files he desired. (Transcript p. 5.) It ‘appears: that. 

‘Miller did not apply for a subpoena. : 
In somewhat similar circumstances it has been held that where a 
_ party appearing before an administrative agency does not contest the 
validity of the agency’s rule relating to the production of documents 
and makes no effort to follow the procedure set out in the rules, al- 
though there is sufficient time to do so, it is not error for the hearing 


- 2148 CRR 161.12(e)- was slightly amended by Circular 2010, 24 I-R. 363. 


45}. CLARENCE 8. MILLER ee AG 
—— April 20, 1960 | 


examiner to: srefnse to direct that the coeunents he produced. Na 
tional Labor Relations Board v. Adhesive Products Corporation, 258 
F. 2d 408, 406 (2d Cir. 1958); Mohawk Refining Corporation v. Fed- 
eral Trade Commeéssion, 263 F. 2d 818 (3d Cir. 1959). 

Here Miller had a period of 5 weeks between notice and heari ing to 
obtain access to whatever departmental files he desired. He made no 
attempt to inspect them until the afternoon before the hearing and 
then at the hearing did not adopt the hearing examiner’ Ss suggestion 
that he ask fora subpoena. 

Accordingly, it was not error for the hearing examiner to. deny 
Miller’s motion that he dismiss the proceedings against him. 
~ Furthermore it appears that the documents Miller desired were re- 
ports made by grazing officers.of the Bureau of. Land Management 
on the count they had made of the number and location of the animals | 


Perec trespass. (Tr. 5). These officers testified at the hearing and were 


subject, to thorough cross-examination. The only purpose. of their tes- 
timony was to establish the fact and amount of the trespass. Miller 
made little or no attempt to deny either of these matters and, indeed, 


has not directed any of his appeals to the amount of the trespass dam- 


ages computed by the hearing examiner. Therefore the refusal to 
- allow him to’see the range officers’ preliminary reports dealing with 


matters as to which there is no real conflict cannot be deemed to have 


been prejudicial to Miller. | | 
_ Miller next urges that it was error to find the trespass willful ana. 
to hold that it was not necessary for the hearing | examiner to find It 
_ willful in order to justify a reduction in grazing privileges. | 
Since the hearing examiner plainly found the trespass willful, itis 
not necessary to consider the second contention. As to the first, I find 
that, although Miller offered evidence that the trespass was not will- — 
ful, tha: record as a whole amply supports the conclusion that it was. 
For example, the testimony of Miller and his witnesses demon- 
strates at the very least that no determined effort was made to control 
the number of cattle on the range (Tr. 182, 152, 154, 183). In addi- 
tion, Miller had been served with one or more notices of trespass and — 
paid damages in 1950, 1952, 1958, 1955, 1957. In 1955 and 1957 the 
charges alleged 200 or more cattle had beet erazed in trespass. It is 
well established that, where willfulness is an issue, evidence of other 
similar transactions is admissible as bearing on knowledge or intent.” © 
Finally Miller argues that it was error to reduce his grazing privi- 
leges by 20 percent and to hold that reduction applied to his pase 
property rather than to his individual license. 


. 2 Federal Trade Cinimenone v. Gemeont Institute et al., 333 U.S. 683, 704-706 (1948) ;  s 
_ Williams et al. v. United States, 199 F. 2d 921 (5th Cir.) ; Stroud vy. United. States. ae 
#B. 2d 923 (528 Cir.) ; United States vy. Stirone, 262 B 2d 571, 575-577 Aes Cir. 1958) ; 3 

wiemore Hyidence (34 ed.) § 300-302, 367. j Ai’ 
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Gudea an fr equency. aaa ax ent of Miller’ Ss. irmpate th 3 2 20 D. : 


percent reduction in his grazing privileg ges is plainly warranted. 
As to the remaining contention, as the Director. pointed | out, tha | 
regulation provides for reduction in grazing privileges for See : 
of its terms (43 CFR, 1958 Supp., 161.12, 161,12(e) (2)).2 To make 
this penalty effective it must be imposed on the. privileges attached os 
to the base property (48 CFR, 1958 Supp., 161.6(e) (12)). 


However, I believe that it is unnecessary to r educe permationtly e 3 


the privileges attached to Miller’s base property and that adherence to 


the grazing code can be achieved by a less severe penalty. Accord-  - 


ingly, the grazing privileges attached to Miller’s base properties will 
be reduced by 20 percent for a period of 5 oe Cf. I. Leonard | 
Neal, 66 L.D.215 (1959). ; 
While the appeal was pending, thie appellant submitted.’ an. offer - 
to pay monetary damages in lieu of the damages assessed and the 
reduction of grazing privileges. This offer is rejected, first, because 
the Federal Range Code does not now provide for the. assessment of 
a monetary penalty for willful trespass (48 CFR, 1958 Supp., 
161.12(e) (2)) and, secondly, because a reduction in grazing privileges 
is deemed to be a more suitable punishment for the offense committed. 
Therefore, pursuant to the: authority delegated to the Solicitorsby: 
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental - 
' Manual; 24 F.R. 1848), the decision of the Director of the Bureau 
of Land Management 1 is affirmed as modified, a 


“Epmonp ‘T. Ferrz,. 
: Henety Ss pia 


APPEAL OF WESTINGHOUSE ELECTRIC | CORPORATION | 
TBCA-182 . . Decided April 20, 1960 | 


Contracts: Appeals | 
A request for reconsideration will be denied when: it raises immaterial ques- 
‘tions, or merely challenges inferences whieh* were reasonably drawn ‘from . 


the evidence by the Board. . . a 
BOARD OF CONTRACT APPEALS , 


| Counsel for the appellant has filed a motion requesting reconsidera a- 

tion by the Board of its decision of March 16, 1960, rejecting its claim 

in the amount of $7,143.67, based upon its ‘replacement of a shunt — 

~ reactor which failed upon being energized. The reactor was one of | 
three which had been: purchased for the Granite Falls Substation. of 

the Missour! - River Basin Fro} ect, poe or Reclamation. oo | 


. 8 See fn. I, supra. 
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In its i detdad the Boar d held that the appellant had the bur den of 


proving that the failure of the reactor was attributable to a fault of 


the Government.. It also held, however, that even if the burden of 
proving the probable cause of the failure of the reactor was on the 
‘Government, it had succeeded in establishing by a clear preponderance 
of the evidence that the most probable cause of the failure of the r re- 
actor was a defective weld. : | 
~ The request for reconsideration i 1s based: on three grounds. The 7 
| first ground appears to be that the Board has misconceived the sub-- 


-stantive question presented. by the appeal. ~The argument, with refer- | _ a 
ence to this ground i is rather difficult to follow, and it has been made, 


apparently, into a framework for a more elaborate discussion of the 


- conditions of the sale than the appellant originally undertook. The 


arguments are, however, essentially. the same as those orginally ad- 


vanced, and ive alr cady been considered and rejected by the Board. 
The appellant seems to think that the substantive question on which _ 


the rights of the parties have been made to depend by the Board is — 
what caused the reactor to burn when the real question is whether the 
reactor was defective when it was delivered. The appellant goes so 
far as to imply even that what the Board referred to in its decision as” 


a defect is the damaged condition which resulted from the burning at 


the time the reactor was energized, There is no. foundation for this. 
‘supposition. In discussing the causes of the failure of the reactor, — 
the Board was necessarily considering causes which must have existed — 
prior to the failure of the reactor, which would include causes existing 
- prior to delivery. Since the appellant concedes that it would be re- — 
sponsible for the failure of the reactor if it was defective when 


delivered, and the Board has found that it had a defective weld when ; 


delivered, the appellant’s theoretical conceptions of the requirements 
of the contract would hardly seem to be material. | 

_ The second ground on which reconsideration i 1s requested i is that the 
Board wrongly held that the burden of proof was on the appellant. 
_ The appellant here argues at length that its conclusion is not sup- 
ported by the cases on which it is supposed to rest. The Board does . 

not propose to undertake a reanalysis of the cases because it would be 

. pointless, and for two reasons. In the first place, the cases are only - 


guidelines; none of them is precisely in point, and the question of the 


_ burden of proof, which is always admittedly difficult, must be re- 
solved in terms of general principle rather than by ae prece- 
dents. In the second place, the Board’s decision did not rest “only on | 
the ground that the appellant had the burden of proof. The Board 
also held that the Government must prevail even if it-had the burden 
of proof. Thus the only crucial question is whether the Government 
sustained the burden of proof, and the Board held 1 in its decision that. | 
ut had sustained the burden. : 7 
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The third ground on which the appellant seeks reconsideration is, — 
to be sure, that the Board’s conclusion that the Government proved 
by a preponderance of the evidence that cause of the failure of the 
reactor was a defective weld is not supported by substantial evidence. 
But, as the appellant expressly admits “the inferences to be drawn 
from the evidence must, at least within reasonable limits be left to 
the Board,” and the same goes for the weight to be accorded to the 
evidence. The appellant offers no new evidence but merely reiterates, 
for the most part, the contentions in its post-hearmg brief. It even 
refuses to abandon its “mouse” theory, although, clearly, it was vir- 
tually abandoned by its own expert at the hearing. If there is any 
novelty in the appellant’s present argument it 1s the great stress which 
_ is now put on the report of the Bureau’s factory inspector who denom- 
inated the appellant’s workmanship as “good,” and sent his report 
to the Bureau for review. Considering that there was also an “ex- 
cellent” rating, the qualified “good” rating can hardly be regarded 
as very enthusiastic. The appellant seems to entertain the wholly | 
unfounded conviction that the inspector was an eyewitness who was | 
present during every minute of the manufacturing process, and could | 
see even within the helium shield as the welding - was done, and that 
his report. is better evidence than the opinions of the Bureaw’s highly — 
_ qualified engineers. The appellant has converted the factory inspec- 

tor’s rather “diffident opinion into the only “direct evidence” in the 
- ease—this characterization appears at least four times in the course 
of the argument—even though it conceded prior to the hearing with 
full knowledge of the contents of the factory inspector’s report that | 
there was no direct evidence in the case. Thus, it declared in its 
reply to the statement of the Government’s position: “It appears, 
both from the outcome of these tests (tests of the circuit breaker and 
examination of the damage) and from the absence of any other direct 
evidence that any determination of the cause of the failure will have 
to be based mainly on circumstantial evidence” (emphasis supplied). 

Accordingly, the request for reconsideration 1s denied. 


Wituam Sracre, Ifember. 
Paun H. Gantt, Chairman. 


APPEAL OF STUDER CONSTRUCTION COMPANY 
TBCA-117 Decided April 21, 1960 


Contracts: Delays of Contractor | 
A contractor engaged in. clearing and grading a recreational area in Yellow- 
‘stone National Park was not entitled to an extension of time for perform- 
ance by reason of additional clearing and other. work when it breached its | 
- contract by not completing all of. the work in the scheduled. construction 
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- . season. aaa hence, encountered aiey contractors which increased the diffi- 
culties of its work, and the contracting officer did allow a 30 days’: exten- 
: sion of the time which may have been | intended to« cover ‘additional clearing 


Gueice Additional Compensation—Contracts: : Protests 


A contractor engaged in. clearing and grading a recreational area in dene 
Yellowstone National Park was not entitled to additional compensation 

_ for alleged extra moves in connection with its operations when. the evidence 
is conflicting as to the number of the moves; the circumstances under which 
they were made. are not clear; the moves may have been necessary because © 
of the failure of the contractor to coordinate his operations with those 
of other contractors: and the contractor failed us protest against one actions 
requiring the additional moves. | 


BOARD OF CONTRACT APPEALS» 


- The Studer Construction Company of Billings, Montana, has filed 
“a timely appeal from a decision of the contracting officer in the form 
of a letter dated February 1, 1957; denying its request for an exten- 
sion of time and ‘additional compensation in connection with its 
performance of Contract No. 14-10-243-186 with the National Park 
Service, hereinafter designated as the Service. 

The contract, which was dated August 1, 1955, ai incorporated | 
the General Provisions of U.S. Standard Form O3A (March 1953), - 
provided for the grading and drainage of roads, parking areas, and 
walks at Canyon Cabin Area, Yellowstone National Park, Wyoming. 
The work was somewhat more particularly described i in 2 Section IV, 
paragraph 1, of the specifications as follows: : 


The work to be performed under these specifications shall consist of aetae 
(where required) and grading of roadways, parking areas and walks and the - 
installation of CMP pipe rains: with. metal eat sections or drop inlets as 
shown on the drawing S. 


There were 15 separate items of ee feeds in dig contract bid shed: : 
ule, and: on the basis of the estimated quantities stated therein the 
contract price was 309, 397.2 


+ No reasons were given ty the contracting officer for his decision in this letter, nor 
were any findings of fact made by him. In a memorandum ‘dated October 81,. 1957, the 
Board requested, therefore, that such. findings be made by him, and they were duly issued 
by him under date of March 4, 1958. In making the request, the Board allowed the 
appellant. a period of 30 days from the receipt by it of the findings to file exceptions 
thereto, and to request 4 hearing for the purpose of taking testimony, if a hearing was 
‘desired. Under date of April 2, 1958, the appellant filed a second notice of appeal from 
the findings, which the Board will consider as its exceptions. However, although the 
appellant filed a brief in support of its second appeal, it did not request a hearing for 
the purpose of taking testimony, contenting itself with attaching to its brief palaa ite 
of its clearing subcontractor and surveyor. 

2 However, the contracting officer was expressly empowered to increase or decrease the 
quantities, or omit any listed item entirely, provided that the total cost of the work was. 
moe iereased or decreased 1 by more than 25 percent 
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It was provided in Section ITT, paragraph 1, of the specifications, 
_ that. the contractor was to commence the contract work within 15 days 
of receipt of notice to proceed, aud was to complete the entire work 
within 90 calendar days thereof. Parag graph 2 of the same section 
of the specifications made provision for the payment of liquidated 


damages in the amount of $50 per calendar day in the event that the 


contractor should fail to complete the work within the allotted. time. 
Paragraph 6 of the same section of the specifications. required that 
before beginning any work the contractor submit to the contracting 
officer a written program of construction in sufficient detail to enable _ 
the contracting officer to jtidge the adequacy of the contractor’s opera- 
tions, and to anticipate conditions which might retard the progress 
of the work, and the contractor was not to commence work until. 
the program of construction had been ‘approved in n. writing by the 7 
contracting officer. 
- To emphasize further the importance of the time element, Secon | 
| IV , paragraph 2 of the specifications also provided as follows: - 


~The Contractor shall program his work so.as to complete the project within a 


‘the 1955. construction season. A contract for water and sewer utility lines 


_ to serve this area will be awarded at approximately the same time as this road - 


contract. It will be the responsibility of the successful bidders to cooperate 
and prograim their’ work in eucu a manner that both contracts can ee accom- 
: plished this construction season.° 


_ Thus, it was not only contemplated that-all of the contract work would 
be completed within 90 days of receipt of notice to proceed but ae it 
would be completed within the 1955 construction season. | 
_. Notice to proceed was received by the contractor on August 27, 1955, 
and the final date for completion of all work under the contract be- 
came November 25, 1955. Due to the onset of adverse weather con- 
_ ditions, however, all work was suspended for a period of 242 days _ 
from October 26, 1955, to June 25, 1956,* and this suspension post- _ 
poned the final date ie: completion to July 24, 1956. The time for 
completion was further extended by a period of 30 days to August 23, 
1956, by Change Order No. 2, dated September 1, 1956. The work 
was finally completed on October 24, 1956, and because of the 62 
days’ delay in completing the work elie esntractor was assessed liqui- 
dated damages at the contract rate in the amount of $3,100. | 
~The appellant, appears to have been rather slow and vacillating i in 
advancing claims against the Government, and to have behaved in an | 


8 This provision of the specifications only particularized the general obligation imposed 

_ on the contractor by Clause 11 of the General Provisions of the Contract, headed ‘Other 
~ Contracts,” to cooperate with any other contractors who might hold contracts for 
- additional work... 


The right to suspend the work because of conditions unfavorable its prosecution or . | 


because of the failure of the contractor to perform any provisions of the contract Was ex- 
. pressly reserved to the contracting officer by Section III, paragraph 6-of the specifications. 


BOR STUDER CONSTRUCTION. COMPANY, 2 $58 
| | | ‘April 21, 1960 | rae 
- aoa Ge fain in negotiating change aCe On Ase 9, 1956, 7 
it accepted. Change. Order No. 1, dated August. 6, 1956. This change | 
_ order made only a very minor adjustment i in the wotk--the lowering 
- of a steel water line at an estimated cost of $100—and it was accepted 
by the appellant,. although it expressly provided that no additional | 
time for performance of the contract. work would be allowed. Yet 
under date of September 1, 1956, the appellant’s office manager wrote 
to the Service as follows: | a" | 
= Reference change order No. 1,. Mr. Studer. requested that I write you con- 
cerning the change order. and. notify you that he intends. to ask for an extension 
and change order No. 1 -will be included in that request for extension of time 
. along with the other reasons for the delay i in finishing the job. _ . 
| Change Order No. 2 was also dated. September 1, 1956, but ies was not 
~ actually transmitted to the appellant: until ‘October 9, 1956. It in- 
creased item 1. (Unclassified Excavation), , item 10 (6 6” Perforated 7 
Corrugated Metal Pipe), item 11 (Trench Excavation. for 6”’ Per- 
forated Corrugated Metal Pipe): , and item 12° (Trench. Backfill. for 


6”. Perforated Corrugated. Metal Pipe) ; it also increased the total — 


contract. amount by $14,47 0. _ The aaennarae for uo change order : 


% was stated as. follows: 


Due to ‘unfor eseen. circumstatices the An and “en Cabin eee ade regjuired: . 


_ extra. excavation; backfill. and. drainage to provide. a stable road. ‘bed. A large | 


“portion of the “A” and “CO” Cabin Ar eas are in. wet. swampy ground, the extent of a 


which. Was greater than planned. The grade set for. the roads and parking areas” ~ 


~~ would have. been impossible to construct without this extra work, also, changes 
in cabin. locations and grades: required adjustment of grade, which also in- 
‘ creased the excavation. quantities. (Emphasis. supplied.) sg! : 
‘The extension of time granted by Change Order No. 2 was paced as 
follows: “An allowance of 30 days will be made on account of the 
changes ordered and. your completion date is changed | accordingly 


from July 24, 1956, as stated in. our letter of July 6, 1956, to august = 
93, 1956.” (Emphasis supplied.) | | 


The appellant’s chief officer also accepted Change Order No. 2 ‘but 
attached to it the following note: 

I aim signing this change order No. Z; with the reservation to amend the 
amount on a later order to take care of backfill of trenches which has been . 
overlooked. Our Superintendent has taken this matter up. with Mr. Huebner . 
but never came to a definite agreement. I do not anticipate any serious trouble, 
but do. want to be on record as having called: it. to your attention. for possible 
later consideration. 
= “What, if anything, was ever done about increasing the amount of | 
compensation for backfilling trenches.is not shown by the record but 
_ it is apparent that the reservation did not relate to the extension of : 

time e- granted eye the change order. | 
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Each of the appellant’s claims was set forth in a separate letter. 

The appellant’s s claim for an additional extension of time was for- 
mulated in a letter, dated October 29, 1956, to the contracting oflicer. 
Although it had been assessed. liquidated: sce for only 62 days, it~ 
now requested an extension of time of 70 days for five enumerated’ 
reasons, to the first four of which a particular number of days of delay | 
were assigned which totaled 81 days. The reasons assigned, with the 
number of days allocated to each were as follows: (Z) requests made 
by Government engineers to clear and grub numerous building sites 
for. other contractors (20 days); (2%) the additional clearing of 12 
acres outside of mapped clearmg area (40 days) ; (2) changes in cul- 
vert locations and grades, requiring culverts to be dug up and re- 
placed (6 days) ; (4) the placing of sewer lines throushout the appel- 
lant’s unfinished work, materially delaying its finishing work. (15: 
days) ; (5) loss of time attributable to the operations and equipment of 
other contractors, hampering appellant’s own operations (number of | 
days not specified). In the penultimate paragraph of the letter the 
appellant explained that, although it was required to request exten- 
sions of time for performance attributable to causes of delay within 10 
days of the occurrence of the delays, it had refrained from making the _ 
requests because it could not tell at the time just how much additional | 
time it would need to complete the work. 
The appellant’s claim for additional compensation was eer | 
in a letter, dated November 26, 1956, to the contracting officer. This: — 
claim, which was in the amount of $6,096.18, was not for additonal 
work done but for time lost in moving to and from “repeat work” 
allegedly required while the appellant was completing the timber 
clearing in the Canyon Area, the time being lost because of restaking” 
and changes in motel, dormitory sites, and parking areas which re- 
sulted in extra seams in the ”A” and “C” areas. No less than 25: 
separate moves were listed in the itemization of the claim which was: 
_ based on the loss of 93 equipment and man hours at the rate of $57 per 
hour’ — .. 

The oi ocean officer predicated his denial of both of the appel-- 
lant’s claims on reports to him by his subordinates. In a memoran-. 
dum dated December 18, 1956, the acting supervisory engineer, 
Western Office, Division of Design and Construction, commented on. 
the appellants “repeat work” claim, and in a tmerhorandum dated. 
January 16, 1957, the supervisory engineer in the same office com- 
mented on the appellant’s claim for an extension of time. Each of 


_ 5 This would total $5,301. The appellant added 15 percent of this amount, or $795.15, 
to cover profit, indirect costs, etc., making a total of $6,096.15. ~ 
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them necormmanded against the allowance of the claim which was the 
subject. of his qiemora natin: | | 2 
In the December 18 memorandum, the acting supervisory engineer — 
could find no basis for allowing any part of the‘ ‘repeat work” claim, 
the accuracy of which he generally questioned. Although the appel- | 
lant had listed 10 moves as due to changes in parking areas, the en- 
~ gineer specifically denied that any orders had been give to it to move 
back to clear parking areas, and asserted that if such moves were made 
to complete clearing, they were attributable to the appellant’s own 
method of operation. He also asserted that the motel sites had all 
been staked and marked for clearing at one time, except for a few 
minor adjustments, and that the appellant had been called back only . 
two or three times for the purpose of removing dangerous trees. 
Finally, he pointed out that the moves listed as due to the restaking 
of dormitories were actually due to the failure of the appellant to. 
clear the area of all the trees that had been marked for clearing, the . 
dormitory sites having been slope-staked at one time and the trees 
- marked for removal. Conceding that the clearing for the motel sites 
did necessitate a few extra moves, he stated that they had not in- | 
volved the appellant’s entire crew, and that it had in effect been 
| compensated for these moves when it was paid for clearing the areas 
as if all timber had been removed, although in several places the | 
smaller timber was left, making the operation much easier. _ 
Inthe J anuary 16 menidrandum, the supervisory engineer pointed. 
out that most of the additional time claimed by the appellant was in _ 
- connection with clearing and grubbing but he commented: “The clear- 
- ing operation was a slow one, however, the slowness stemmed more 
from the inefficiency of Mr. Studer’s clearing operations than from the 
extra area to be cleared. We realized that the additional clearing 
prolonged the contract and as a result of a conference with Mr. Hamil- 
ton and Mr, Rowe, 30 days extension was granted.” (Emphasis sup- 
plied.) While he admitted that cabin site clearing was added during 
the 1956 construction season, he questioned the.appellant’s assertions 
that the Service’s engineers had requested that certain cabin sites be 
cleared .in preference to road right-of-way clearing, since the need 
for the completed roads was usually more urgent than for the cleared 
sites. As for changes in culvert locations, he conceded that two cul- 
verts were relocated due to changes in cabin location but took the 
position that the extension of 30 days which had been granted should 
have taken care of this, and so far as the location of utility lines i in 
_ the roadway were concerned, he pointed out that if the contract had 
been completed as scheduled on J ‘uly 19 this difficulty would not have 
been encountered, for the utility contractor did not commence work 
in the area until that date. | In peer he observed that, the diffi- | 
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‘culty could have been avoided by finishing the road in sections, since 
_ <separate sections were accepted. as they were completed. In general, 
‘he commented that the appellant’s employees were too few, and. — 
‘that supervision. and general planning were poor and sometimes | 


nonexistent. 
‘Various other Grcumernbes are _ be gathered fom faa contract- 


e ing officer’s findings of fact. He found that the appellant never — - 


7 sabmitted a construction pr ogram to the contracting officer as required 
by Section IIT, paragraph 6, of the specifications, although it knew © 
that a contr act for water and sewer utility lines would s awarded 
at appr oximately the same time as its contract. He also found that 
at no time did the. appellant have adequate equipment and crews on | 
- the job, and that when operations under the contract were suspended | 
on October 26, 1955, due to adverse weather conditions, the project — 
was only 35. 04 percent complete, although 66%, percent of the time 


- allowed for performance had expired. . 


‘It. appears also from the contracting officer’s findings ‘that after | 


_ the appellant had expressed concern that it would not get to do all - 
the clearing contemplated by the specifications and plans, it had en- 


tered into an agreement. with the project supervisor which was 

expressed in a letter from the latter to the appellant under date of — 
July 19, 1956. This letter expressed an understanding that clearing 
of the dormitory sites and.cabin sites was to be deemed to have been 
included in the contract, and that payment for this clearing work was 
to be made at the unit price per acre provided 3 in the contract. In 
his letter, the project supervisor also stressed the importance of | 


accelerating the clearing operations, as wel] as the grading of roads” 


~ and parking areas, because of the short.construction season ahead, and — 
the fact that the building contractor would be. held uP if the cabin 
sites were not ready. 


| In general, it may be said that the basis of the oBteaees officer’ So : 
“a8 denial of the appellant’ s claims on the merits was his conviction that 


- the appellant’s delay in the completion of the work and. its additional . 
costs were due to its failure to plan the work properly, and to carry — 


it forward with sufficient men and equipment, so as to complete it ’ 


during the 1955 construction season before the presence of other con- 
tractors on the project site had complicated its problems. Inaddition, 
however, the contracting officer expressly invoked as a bar to the 
allowance of the appellant’s “repeat work” claim its failure to comply. 
with the provision of Section 1, paragraph 19, of the General Provi- — 


_ sions of the specifications which required the contractor to file timely 


written protest against work which it deemed to be outside of the 

requirements of the contract, or against any ruling of inspectors that _ 
it deemed to be unfair. The contracting officer also indicated that, he 
was invoking the protest requirement because the. Government had not 
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had an epeewinigne to observe the conditions of erck the appellant j 

complained when they were in evidence... | 

The appellant attempts to dismiss its failures to Ale a construction 

- program, to cooperate with other contractors, and to complete. all of 

_ the work before the end of the 1955. construction season as wholly 

immaterial on the ground that the Government, within the last 30 

days of the. contract period, added clearing work not originally con- 

templated. by. the contract; namely, the clearing of the. cabin sites. 


-. Even if the clearing of. tlie cabin sites was actually additional work 3 


outside of the scope of the contract as written, the appellant’s con- 


~ tentions must be regarded as fallacies. The contract plainly required | 


that all of the work be so planned that it could be completed during: 
the 1955 construction | season, and the failure of the appellant to- 
| comply with the requirements of the contract was a breach of contract — 


for: which the Government was entitled to such actual damages as. 


could be proven, in addition to the’ liquidated damages for which 
provision had also.been made. The fact that when the appellant had 
failed to complete the work during the 1955 construction season the 
Government may have decided to request, the contractor to perform 
additional work in no way excused the appellant’s previous breach 
of contract, or terminated its previous liability for damages, and the 
- Board is bound to take this liability into consideration in evaluating 
the claims ag ainst the Government which. the appellant. has made. 
Actually, | it is doubtful that in a technical sense the increase 
in the amount of clearing represented additional work amounting, 
technically, to a change in the requirements of the contract. ‘It is true 
that the estimate for the clearing work given in the bid schedule was . 
24 acres, and that the appellant cleared 35.63 acres, which represented 
an. increase of almost. 49 percent in this estimate. But the contract 
‘provision was simply to do clearing “where required,” and the. bid 


schedule itself reserved to the contr acting | officer the right, as already 
noted, to increase the estimated quantities within a 25 percent limita-. 


— tion of the total cost of the work. If this 25 percent is to be calculated 
on the basis of the original estimated contract amount, then the 25 
- percent limitation was considerably exceeded. ‘But if, on the other 

hand, the 25 percent is to be calculated on the original estimated con- 


tract amount, plus the amounts added by change orders, then the © # 


| additional clearing would be within the 25 percent himitation.° 8 _ 


. €The original. Cantinch: aniount’ was $79, 397, to which $144. 65 was added by. Change 


Order No. 1 and $14, 470 by Change ‘Order No. 2, making a total of $94,011.65. If 25 | | 


percent of this amount, which is $23, 502.91 were added to the $94,011.65, the total would: 


. be $117,514.56, As the total. bid items paid for under the final estimate was $113,572.04, 


the 25 percent limitation would not have been. exceeded. However, if 25 percent of the 
original contract amount, which is $19,849.25, were added to it, the total would be 
pears 246.25, and’ L the 25. percent, limitation. would have been considerably exceeded. re . 
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Assuming for the sake of argument that the 25 Sancent limitation 
was exceeded, and that the appellant was clearly entitled to an ex- 
tension of time for the additional clearing, despite the facts, ap- 
parently, that this work was added to alleviate the appellant’s own 
concern that the clearing might fall short of the estimate, and that 


the appellant agreed to perform this work at unit prices without then 


_ specifically requesting an extension of time for the performance of 
the additional work, the Board is faced by the insistence of the 
 Service’s supervisory personnel that the extension of time of 30 days 
subsequently allowed under Change Order No, 2 was intended to 
cover the additional clear ing work. The appellant strenuously 
argues, to be sure, that there is nothing in the change order that refers 
to the clearing work, pointing to the fact that it provided only for 
increases in the work under items 1, 10, 11, and 12 which are not 
_ expressly clearing items. It is true that ‘there j is a separate clearing 
item—item 9—but the difficulty is that clearing i is also involved in — 


excavation and grading, and that in the justification for the change 


order there is a mention of the fact that the extent of the cabin areas, 
which were also involved in the clearing, was greater than planned, 
and that they consisted of wet, swampy ground, which presumably | 
might slow down the appellant's operations. The situation with re- 
spect to the additional clearing is, to be sure, obscure, as are, indeed, 
many phases of the performance of the pr scent contract, but the bur- 
den of establishment that it is entitled to an extension of time is on the 
appellant, and by failing to request al hearing, it has not made it pos- 
sible to eliminate the obscurities. So far as the other elements of 
this claim are concerned, the obscurity is even greater. If the appel- 
lant did clearing work for other contractors, at their request, there 
‘Is nothing to show that the work was authorized by appropriate offi- 
cers of ihe Government. Insofar as the appellant was delayed by 
factors attributable to the presence of other contractors, the indica- 
tions in the record are that its own failure to program its operations 
better and complete them during the 1955 construction season were 
responsible for its difficulties. "While there may be some element of _ 
merit in the appellant’s claim for some additional extension of time, 
the Board must conclude that it has not been adequately established, 
either in nature or amount, and the claim must, therefore, be denied. 
The appellant’s “repeat: work” claim suffers even more obviously 
from the fact that there has been no hearing in the present case. In 
the affidavits of the appellant’s subcontractor and surveyor many 
assertions are made which are directly in conflict with the statements 
made in the December 13 and January 16 memoranda of the super-. 
visory personnel of the Service. Thus, the appellant’s subcontractor 
_ deposes that at the time he was clearing roadways and parking areas 
in the “O" area, he was requested to clear ne cabin sites in the “A” 
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area as they were staked, which necessarily involved additional time 
in moving equipment from the “C” area to the “A” area; that after 
certain cabin sites had been cleared in the “A” area they would be 
restaked for slope, and he would. be called back to clear additional 
area. within the site already done; that the moves were made as claimed _ 
by the appellant, and that none of the moves were for the purpose of 
removing trees missed on the original clearing of the site. So, too, 
the appellant’s surveyor deposes that, although he had. no record of 
the number of times it occurred, the contractor was called back to 
rework the cabin sites in the “A” area that had been restaked and 


that final designation of the parking areas in the contract was not 


delivered until July 19, 1956. Some force must, to be sure, be -ac- 


corded to statements in affidavits but they are not conclusive, because _ 


there has been no opportunity to cross-examine the affiants in the 
present case, and the contracting officer denied the “repeat work” 
claim with knowledge of the contents of the affidavits, his findings 
having been made subsequent to the time that they were filed.” 
Moreover, even if, in view of the affidavits, the number of moves | 
claimed to have been. made by the appellant were accepted as sub- 
stantially correct, it would still be necessary to know under what cir- 


cumstances and for what reasons the moves were made, and as to- 


these circumstances and reasons, the affidavits are almost entirely 
silent. The moves may have been made almost entirely because of 
the problems caused by the presence of the other contractors during 
the 1956 construction season, and for this situation the appellant was 
responsible: Finally, since the appellant appears to have been paid for — 
- the work which was performed in connection with each move, it is not 
clear from the record whether this compensation was not adequate to 
take care also of the movements of the equipment. 

In view of the unsatisfactory nature of the record, and the ‘dutioul: 
ties which would be involved in undertaking to resolve at this late 
date the conflicting contentions of the parties, this would seem to be 


an appropriate case for sustaining the action of the contracting officer _ 


in invoking the failure of the appellant to file timely written protests 

' against the additional moves. The “repeat work” claim is also denied, 
therefore, for failure to protest, : as required by the contract, 

7 "The affidavits were attached to the brief on appeal from the contracting officer’ s letter 


_ decision of February 1, 1957, which was routed through the contracting officer. The.brief — 
- on appeal was dated March 20, 1957. : 2 
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- Aeration me decision. of the santas eificar, aaa [ebay 
1, 1957, and his subsequent findings of fact, dated March ey 1958, 
‘. denying the ae of the go cee are affirmed. 7 


ae Waza Sacre, M ember. 
I concur: : 


Pav H. Gane, C hairman. : 


be ta | - GABBS EXPLORATION COMPANY 
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Mining Claims: Generally | y 7 eek | 
A mining location may be terminated by abandonment and if a valid. mining 7a 
- Claim is abandoned, the land'reverts to the public. domain. a . me 


Mining Claims: Determination ‘of Validity—Mining Claims: 4 Contests— 
‘Rules of Practice: Failure to Appeal ne ee oe 

: Mining. claims: may be declared null and void if the claimant, who received | 
notice of adverse charges” against his claims, fails to answer the charges - 
+. “as required and fails to appeal from a decision holding his claim null and 
e, void, and where the. claimant takes no action with respect to the claims. for — 
25 years, the decision declaring the claims null and void is conclusive and 


will not be reoperied if the interest of other parties. ‘under oil‘and gas 


leases: isssued by the United States have intervened, in the absence of a 
7 legal or. equitable basis war ranting reconsideration. : pee 


Mining Claims: Determination of Validity—Mining. Claims: : ‘Withdrawn 
Land ee 7 a . 


This Depavenent may sense mining claims. ae and void ‘agtnr a determi- 

nation that the claims are abandoned has become final, and if, at that time, 

- an Executive Order attaches to the land ‘covered by the abandoned claims 
withdrawing it from the operation. of the public land laws, ° further agser- 
tions of property rights in such land, except in. accordance with the with- 


drawal order, are precluded. 


Administrative Practice: Generally Mining Claims: Hearings 


A hearing is— not required by departmental practice or by the requirements 
of due process on the rejection of an application for a patent on mining 

: claims which, 26 years before the application was filed, were declared. null 
and void by. a default ‘decision after. notice of charges against the. claims, 
including a charge that the claims were abandoned, and an opportunity for. 

| : a hearing thereon. were given the record title owner of the claims. 


| Mining: Claims: ‘Title: 

| An applicant for patent to mining : claims ean haa claim to be a an ‘fide 
purchaser for value of the claims when prior to and at the time of his . 
purchase the public records of the Department show that the claims had +5 
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— . been declared - null and void. and the applicant's. own. abstract of. title shows : 
~. entries on the county records of issuance by the United States of an oil 


- and gas lease on part. of the land in the claims and of a i patent on another — 


part of the land. 


"7 APPEAL. FROM THE BUREAU OF LAND MANAGEMENT 


‘The Gabbs Explor ation Company, a Color ado cor onation: has ap- 7 roe 


| pealed to the Secretary of the Interior from a decision of April 20, 


-. — 1959, by the Director of the Bureau of Land Management which 7 


iaftaned a decision by the manager of the Denver land office rejecting — 
the appellant’s application for patent and declaring null and void the 


mining claims included in the ‘patent application. ‘The claims for 


aan patenit is sought. comprise 18 oil shale placers known as the Sib- ~ 
bald Nos. 1 through 12, inclusive, and the Coral Nos. 3 through 8, 
inclusive, covering approximately. 2,880 acres of land 3 in secs. 28, 29, 
31, 82, aad 33, T.4S., R. 99 W., 6th P.M., Garfield County, Colorado. 

| The aims: were ‘located 4 in Decerhber 1917 and February 1918. Ef- 
fective August: 1, 1951, and September 1, 1952, oil and gas leases were 


— Issued on all except 640 acres of the land covered by the patent. apphi- -: 


cation, and on December 1, 1955, a a lease: was: s issued. on. 1 the ae 7 
- 640 acres here involved. ° | | 

‘The appellant’s upplication for patent, filed - on “August 29, 1956, 
was rejected by the manager's decision of. February 14, 1958, on the 
ground that the claims were declared null and void by a letter of in- 
structions, dated May 19, 1980, of the Commissioner of the General 
Land Office ‘Grdeceaa:, of the Director, Bureau of Land Manage-— 
ment), and approved by the Secretary. "The letter directed. the closing 
of contest 12111, United States v. Walter ZL. Dwyer, in which the 
United States brought adverse pr oceedings against a number of claims 
including all of the | placers covered by the appellant’s application. 


Departmental records indicate that on January 13, 1930, Walter L. We 


7 Dever as record titleholder of these. claims, received: by. registered — 


mail, notice of contest 12111 stating that eas ges were brought by _ | 


this ‘Department against the validity of oil shale locations Sibbald ; 
Nos. 1 to 12, inclusive, and Coral Nos. 1 to 8, inclusive, ‘The charges. | 


-. against the claims were: 


_ “i, That there has been. no assessment work performed ‘upon any of the above 

~ described placer mining claims. for the. assesement: years ending J vous 1; 1921, 7 
up to and ineluding July 1, 1929. . : 
2. That each and every one of said claims has been eieaaenets 


- The notice of adverse proceedings indicated plainly: that an answer 


to the charges was required but Dwyer made no reply and took no | ; 
| action in TeSDODSG to. the. notice. The Commissioner’ Ss letter of May 1 19, 


; 549466604 _ ae 
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1930, gave the folowing instructions to the register at Denver eee 
Ing the contest : 


' The default of the claimant, in failing to file answer oe the ines is 
taken as an admission by him of the truth thereof, in view of which the Sibbald . 
Nos. 1 to 12 inclusive and Coral Nos. 1 to 8 inclusive, oil shale placers are de- | 
clared null and void and the United States has taken possession of the lands 
within the claims for its own uses and purposes. The case is closed. 

Advise the claimant by ordinary mail. | , 


7 Dwyer did not appeal from or respond to notice that the claims were 


declared null and void and it does.not appear that he took any action _ 


with respect to the claims until almost 25 years after the case was. 

closed, when he conveyed by a quitclaim deed of April 29, 1955, all. 

of the claims here involved to the Comanche Oi] Company. Under 
— quitclaim deed of March 21, 1956, the Comanche Oil Company con- 
veyed these claims to the Gabbs Exploration Company. | 

In affirming the manager’s rejection of the appellant’s patent ap- 
plication, the Director’s decision pointed out that the charge, in the 
adverse proceedings brought against these claims in 1930, of failure 
to perform assessment work could not serve as a basis for. declaring 
the claims null and void, citing. Wilbur v. Hrushnic, 280 U.S. 306 
(1980), and Shale Ott Company, 55 I.D. 287 (1985). The decision 
held, however, that since the 1930 contest proceedings included the 
charge that each. of the claims had been abandoned, the claims were 
properly declared null and void in a default judgment of abandon- 
ment of these claims. Jekes v. Virginia-Colorado Development Corp., 
295 U.C. 639 (1935). . 
On this appeal, objection is taken to the adverse proceedings against 


these claims -which resulted in the default decision in 1930 holding 


that the claims were null and void. The appeal asserts that the notice 
of charges against the claims-did not comply with the applicable de- 
partmental instructions (Cire. 460, 44 L.D: 572, 578 (1916)) which — 
required, inter alia, that. the notice state that the charges would be 


accepted as true unless the claimant filed in the local office, within 30. 


days from receipt of notice, a written denial, under oath, of said 
charges, with an application for a hearing, or submitted a statement 
of facts rendering the charges immaterial, or if he failed to appear 
at any hearing that might be ordered in the case. ‘The assertion is 
incorrect. On the reverse side of the contest notice is a reprint of 
Circular 460 (supra) containing the departmental instructions gov- 
erning proceedings in contests of this type. Paragraph 10 in the 


circular sets forth the provision that if the claimant fails to deny the 


charges and apply for a hearing, or to submit a statement of facts 
rendering the charges immaterial, or to appear at a hearing ordered, 
without showing good cause, such failure will be taken as an admission 


“et ue GABBS EXPLORATION COMPANY = & *. G8 
ee | April 25, 1960 | 


of the truth of the are <a will obviate the necessity ee dis Coe 
ernment submitting evidence in support. thereof. . The same paragraph 
also states that in cases finally closed upon default of the claimant, if 
application to reopen any case is filed with the register and receiver, 
they will forward it with recommendation to the General Land Office. 
Thus, Dwyer had actual notice that a failure to deny the charges would 
be taken as an admission of the truth of the charges, and he also had 
notice that if the contest case were finally closed upon default of the 
claimant, further action thereon was possible if he filed an application 
to reopen the case. Dwyer not only defaulted with respect to the 
contest charges; he took no appeal from or other action with respect 
_to the notice dsclariae the claims null and void and closing the case. 
‘The 19380 contest proceeding i is also objected to on the eround that 
the register was told to notify Dwyer by regular mail rather than by 
registered mail of the final action of the Department. declaring the 
claims null and void and closing the case. The instructions of May 19, 
1930, to the register from the Commissioner, approved by the Seere- | 
tary, which declared the claims null and void, directed that the con- 
testee be notified. of the Department’s final cue by ordinary mail. 
This direction was in accordance with the rules: of practice which were 
in effect when the case was closed. The record shows that Dwyer was | 
served with notice by registered mail of the contest complaint, that 
in accordance with the departmental rule in effect in 1930, he was 
notified by. ordinary mail that the case was being forwarded to the 
General Land ee after his failure to answer the contest charges. 


oft Paragraph 10 in ‘Cirevlar’ ‘No. 460 provided : ne 
. “Tf the. entryman or claimant fails te deny the ehanes uitaee oath and: apply for _ 
a hearing, or to submit a statement of faets rendering the charges immaterial, or 
fails to appear at the hearing ordered without showing good cause therefor, such 
failure will be taken as an admission of the truth of the charges and will obviate the 
necessity for the Government submitting evidence in support thereof, and the register 

_ and. receiver will forthwith forward the case with recommendation thereon to the 

General Land Office and notify the parties by registered. mail of the action taken, 

In cases finally closed upon default of claimant, if application to reopen any case is 

filed with the register and: receiver, they will forthwith forward same with recom- 
mendations to the General Land Office.” 

Paragraph-14 in Circular No. 460. provided in relevant part :- 

“The above proeeedings will be governed by the rules. of practice. * * *? 

Notice to a contestee who defaulted after service of notice was governed by paragraph 
10 of Circular No. 460 as modified by rule 14 of the departmental rules of practice in 
effect at the time of the contest proceedings. Rule 14, as amended, provided (51 L.D. 
550 (1926)): 

“Upon failure to serve and file answer as herein provided, the allegations of the 
contest will be taken as confessed, and the register will forthwith forward the case, 
with recommendation thereon, to the General Land Office, and notify the parties 
by ordinary mail of the action taken.” 

In a letter dated. June 22, 1931, to the Register, Carson City, Nevada, the Commissioner . 
_ of. the General Land Office said that the amendment of paragraph 14 of the rules of 
. practice on April 17, 1926, to read as quoted also amended paragraph 10 of one No. » 
~ 460. 16 Land Service Bulletin 146. _ 

By Circular No. 449 of December 11, 1915 (SGireulars and sRewniidoné of the General 


Land Office,” January 1930, Pp. 1098), es of closing of cases Was required to be sent 
by ordinary mail, 
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| The instruction in ie ree of May 19, 1930, that or be informed . 
by ordinary mail of the Department’s firial action closing the case was — 
also in accordance with Bureau practice. There is no evidence that 
any of the Departments procedural requirements governing ‘action by 
the land office and the Department in default cases was not complied 
with in Contest 12111. “Moreover, the appellant does not contend that 
Dwyer was not. notified of the: Department’s final-action in the case. 
‘The appeal asserts further that by a letter-of July 29, 1935, the: Com- 
missioner of the General Land Office issued. instr uctions to close all 
eases of adverse proceedings against mineral locations or entries where. 
the charge was failure to perform annual assessment work and that 
pursuant to those instructions the register of the land office at Denver, 
Colorado, dismissed and closed ‘Contest: No. 11736 in which one of the - 
charges was failure to perform annual assessment work. According 7 
to the appeal the case was closed despite the fact: that another charge 
- was pending against the claims involved in that contest ; namely, that | 
the claims were not valid on the date of the Leasing Act. Tt is con- | 
_ tended for the appellant that if failure to perform assessment work 
was charged i in a contest against a mining claim ‘pending on J uly 29, 
1935, the entire proceeding was. -vitiated and that the policy of the 
Department, as demonstrated by the register’s action in dismissing 
- Contest No. 11736, was to dismiss any additional ere which might 
also have been brought i in‘such a contest. 3 
The contention is incorrect. An instruction by the Comiias onan: 
- to close all cases of adverse proceedings against taining claims where 
the charge was failure to perform annual assessinent. work did not 
authorize closing adverse proceedings against. mining claims with 
: respect to any charge other than that stated in the instruction. If 
Contest No. 11736 was closed as to a charge other than failure to do 
assessment work, the ‘action was not in accordance with or authorized 
by the Commissioner’ s instr uction of J uly 29, 1935, as that instruction 
is stated in the register’s peter, aces on 1 appeal, closing Contest 
No. 11736. a a 
The appellant also contends that tes sage ee sbemdoumane 3 in the — 
1930. contest is insufficient because the. charge, without. supporting — 
facts, amounts merely to a conclusion. of law. The appellant’s reli- 


-anceon departmental decisions involving appeal rules and private con- — 


test charges 1s not applicable to the determination of the adequacy . 
of a contest charge i in proceedings instituted pursuant to Circular No. 
460 (supra). The first three paragraphs in ‘that cireular ares) in 
| applicable part, as follows: | Se 4 oo. 3 
1. The purpose hereof is to- secure speedy action upon claims to tie public 
- lands, and to allow claimant, entryman, or other claimant of record, opportunity. 
to filea denial of the charges against the entry or claim, and to be heard thereon 
- if he go desires: tO US 5h oy 
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2. aon receipt of. a renore this office will eodaiaee the same ead: determine 


‘therefrom whether the. facts stated, if ee would warrant the Peseeen or can- a ak 


-eellation of the entry: or. claim. 
8. Should the charges, if not disputed, justify the teseotioa < or - cancellation of 


ithe entry or claim the local. officers: will be: duly notified thereof and directed -_ 


e te issue. notice. of such charges in the manner and form hereinafter . phowiace 


| for * * *, 


oe These. provisions dies that. before a contest based: « on a near be : : 
a representative of the General Land Office was initlated,.a determina- ~~ 


tion was made that the facts reported concerning an entry or claim, 


if true, would warr ant: the cancellation of the entry or claim as would = | | 
- the failure to dispute the charges. The issuance of the notice to. 9 
- Dwyer of the charges against his claims necessarily implies. that the 


~ Commissioner of the Gane al Land Office had determined, in: accord- ae E 


cance with Circular No. 460, the sufficiency of those charges ene -_ 
. the charge of abandonment. | 
Furthermore, the rule that a contest charge i 1s bad if if alleges ale 


a conclusion of law and not the facts upon wlth the: charge is based 


“rests. upon the premise that the contestant has not shown “that: he is 
familiar with the requirements of law. (Raber v. Smith, Leight,. Inter- 


= -venor 51 LD. 46, 48 (1925)). This premise cannot apply to. the 
Department. Th addition, under the rules of practice in effect when 


the char ge was filed against Dwyer an objection to. the sufficiency ee, 


of a contest charge eould be raised only by timely demurrer. Fosdick _ . 
vy. Shackleford, ig L.D. 558 (1920). Since Dwyer did not file any — 


7 objection, timely or otherwise, to the contest. charge, the default judg- | 


“ment is not now open to attack on. ee: oround that the charge was 


| insufficient. 3 | | 
A review of the record indicates that the assertions. on. ie sped . 
ae to the effect that the default decision declaring the claims null and 
void amounted to a denial.of due process are without merit: Dwyer 
| had notice and an opportunity to be heard and to defend his interest — 


- -within the requirements of. due process.and the consequence of his 


failure to participate in a determination of the validity of the claims 


a -cannot. now be avoided. by asserting lack of due process in the 1930 — 


: “proceedings (American Surety. Co. v. Baldwin et al., 287 U.S. 156, 


169 (1982); see Cameron v. United States, 252 US. 450, 460, , Pa 


| 461 (1920)).- 
_ . Dwyer’s. failure to. al from the ruling that his ae were null 
and. void, even if the decision was erroneous, bars him, or anyone — 


a claiming ‘under. him, from questioning the correctness of the decision e 
almost. 30 years after the right to appeal therefrom expired (sce 


Charles. dD, Edmonson et al., 61 LD. 355 (1954), and cases cited - 


therein). And-where there is no showing that the decision holding _ 


_ these. claims null and void was tnauthori ized, the interests of other _ 
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- parties aioe a patent and él ande gas leases issued by the United 
States (see infra) have intervened, and there are no equitable con- 
_ siderations justifying reconsideration of the question, a decision which 
has remained. unchallenged and was acquiesced in by the record title- 
holder of the claims for 25 years will not be reopened by the Depart- 
ment (see Edward Christman et al., 62 1.D. 127 (1955); A. W. 
Rowley, 58 I.D. 550 (1943)). The cited departmental decisions, 
principles of orderly administration; and the doctrine of the finality 
of administrative action preclude reconsideration. in 1960 of adverse 
proceedings concluded in 1930 resulting in the decision that the claims: 
here involved were null and void by reason of abandonment. — : 
- Tt is ‘also contended on appeal that a charge of abandonment may 
not be asserted by the United States as a ground for adverse proceed- 
‘Ings against mining claims and that the contest proceedings in 1930 
against the instant claims contain no charge which supports a deci- 
sion declaring the Sibbald and Coral claims null and void. The 
charge of abandonment in the 1980 contest proceedings, it is argued, 
is not a valid basis for declaring the claims null and void because: 
abandonment is only a repetition of and amounts to no more than. 
giving a different name to the charge of failure to perform assess- 
ment work. There is nothing in the record to support a conclusion. 
that the charge of abandonment is the equivalent of and inseparable: 
from the charge that assessment work was not performed. The 
charge that the claims were abandoned was set out in the notice of 
adverse proceedings as separate and distinct from the charge of fail- 
ure to perform assessment work. Moreover, in view of the fact that: 
default in assessment work which subjects a claim to forfeiture and 
relocation is clearly distinguished from abandonment in decisions 
involving mining claims,?° the unsupported assertion that the two- 
charges are one and the same thing is not persuasive (see Farrell v. 
Lockhart and McK ay v. McDougall, both supra, fn, 2). Accordingly, 


2 Abandonment is frequently mentioned in mining cases in connection. with forfeiture 
resulting from. default in assessment work, but abandonment is not synonymous with de- 
fault in assessment work which subjects a claim to forfeiture. <A forfeiture takes place- 
by operation of law, without regard to the intention of the appropriator, whenever he- 
neglects to preserve his right by making the required annual expenditures upon the claim. 
within the time allowed, and upon relocation of the claim adversely.to the original loca-- 
tor before the latter resumes work, the right of the original locator is terminated. McKay 
v. McDougall, 64 Pac. 669, 670 (Montana 1901). 

But where a valid claim has been abandoned by the original locator, the ena coVv- 
ered by the claim becomes a part of the public domain and is subject to another location. 
before the expiration of the statutory period for performing annual labor. | Farrell ¥.. 
Lockhart, 210 U.S. 142 (1908). 


The distinction between abandonment of 4 mining claim and forfeiture after’ default ee 


. in assessment work is clearly demonstrated by comparing McKay vy. McDougall (supra), 

which discusses the differences between the abandonment and forfeiture of mining claims, | 
with Vatcalda et al. vy. Silver Peak Mines, 86 Fed. 90, 95 (9th Cir. 1898), which involved 
determination of the issue of abandonment of a mill site. The latter decision discusses. 
abandonment without. reference to forfeiture of mining claims, 
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| tie contention ‘iat the chawpe of deendenment: in the 1930 proceedings 
amounted only to the charge of failure to perform | assessment work 
1s rejected. : 

Regardless of the aetaamisanion of the matters thus far considered, 
the appeal asserts that the abandonment of mining claims does not au- 
thorize a declaration by the United States that the claims are null | 
and void, and that abandonment is not available to the United States - 
asa basis for declaring a claim invalid. The assertions require con- 
sideration of the meaning and effect of a determination that mining 
claims are abandoned. 

_ The statement in Ickes v. Development Corporation, supra, that the 
| Secretary of the Interior, by appropriate proceedings, may determine 

that a mining claim is subject to cancellation by reason of abandon- 
ment is relied upon in the Director’s decision as authorizing this 
Department to declare an unpatented mining. claim null and void 
upon a finding that it is abandoned. The statement in [ckes v. Devel- 
opment Corporation cited cases involving suits between adverse min- 
ing claimants (Brown v. Gurney, 201 U.S. 184, 192, 193 (1906) ; 
Farrell v. Lockhart, supra, 147). To the extent. that the cases au- 
thorized eaaicallation of a mineral entry they are not. analogous to 
the question here raised since, at the time of the proceedings against 


-Dwyer’s claim, no application for patent had been filed and there was | 


nothing which this Department could cancel. However, the decisions 
in Brown v. Gurney (supra), Farrell v. Lockhart (supra), and Ickes 
v. Development Corporation (supra) clearly imply that a claim is 
null and void if it is abandoned. Nonetheless, although this is not 
denied on appeal, it is contended that the United States may not take 
advantage of an abandonment. The authorities referred to in sup- — 
port of this position will be considered after certain general matters | 
regarding abandonment are clarified. | ; 
The doctrine of abandonment with. respect to property rights refers 
to the voluntary relinquishment of property with the intention of not — 
reclaiming it or resuming its ownership or enjoyment. Abandonment 
is a matter of intention which consists in giving up a right or rights 
In property without reference to a particular person or purpose, and, 
as applied to mining claims held only by location, an abandonment 
is the mtentional renouncement of the rights of possession and en- 
joyment such as occurs if a locator voluntarily leaves the claim to be 
appropriated by the next comer without any intention of retaking 
it or claiming it again.’ Shank et al. v. Holmes, 137 Pac. 871 (Ari- | 
- zona 1914); MU olay % v. Mf aM supra. 


®@See Conn et al. v. Oberto, 76 ‘Pac. 369 (Colorado 1904), holding that permission — 
given to another to relocate operates as an abandonment and note on “Abandonment and. 
Forfeiture of Mining Claims,’’ 87 American State Reports 403 (1902), which cites the . 
following examples of abandonment of a mining claim: a locator’s leaving his claim after . 
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Tt Has: long been esea ined that: a mining ican. may be termi- 
7 nated. by abandonment, and cases involving the abandonment of un- 
patented mining’: dlanns: uniformly hold that upon actual abandonment 
of a claim, the land covered thereby becomes a part of the public do- 
main (Farrell v. Lockhart (supra); Brown v. Gurney et al. (supra) ; 
see Belk v. Meagher, 104 U.S. 279 (1881) ; and State of South Dakota 
v. Madill et al., 58 1D. 195, 199 (1930)). Thus, when a valid claim 
is abandoned, the land formerly included therein becomes vacant, 
unoceupied public land subject to sale and disposition by the Govern- 
ment and’ open to location by other persons a arkrader v. Carroll, 7 6 
Fed. 47 4. (D. Alaska 1896) ). 3 : 
Abandonment, without more, is effectual to transfer title to a vester 
estate in real property,* and it has been. held that once a valid mining 
claim is located, it continues to belong to the claimant until his prop-- 
| erty interest (right to exclusive possession and enjoyment) is divested 
in some manner known to law such as grant, descent, adverse posses- 
sion, or by operation of law: such as escheat or forfeiture (Sharkey 
et al. v. Candiani et-al., 85 Pac. 219 (Oregon 1906) ; see Valealda v. 
Silver Peak Mines, supra). However, the ruling of the courts that, 
upon abandonment of a valid claim the land reverts to the- public 
domain, disposes of any question regarding the divestment of possess- 
ery title which prior to abandonment, of a valid - mining claim. i 1s the ve 
2 years: with. a: -dedlavation: that he: ‘has abandoned it and will not return to it ‘6 work 
amounts to an abandonment (Prevaskis Ve Peard et al., 44 Pac. 246 (Calif: 1896); > a lo- 
-eator’s permitting ‘an. adjoining occupant to: patent ‘that. part of his claim on which his 
discovery: shaft is located results in the reversion of the remaining portion of the claim . 
7 to. the public domain (Miller. et al. v. Girard ‘et al., 38 Pac. 69 (Colo. 1893)). _ : 
Whenever the. intention and the actual surrender of: a: claim. unite, the abandonment 
is complete and: operates immediately. Lapse of time is not essential, though it may be 


a circumstance, with. others, to ‘prove an intent to abandon. But lapse of time, nonuse, 
or absence from the claim, alone, do not. amount to abandonment. Justice Mining Co. 


vy. Barclay et al.,. 82 Fed. 554 (Nevada 1897); McCarthy v. Speed et al., 77 N.W. 590, 


- §93 (8S. Dak. 1898),. 80 N.W. 185 (S. Dak.. 1899) ; : Valcalda. v. Silver Peak Mines (supra). 
a. Ordinarily, an interest in real property is not lost merely . by failure to assert. it. Tn 
| Belk -v. Meagher, supra» (1881), the Court, in discussing the: mene to exclusive possession 
‘of a mining claim stated: (at p. 283)i: 
“A mining claim perfected under the law is property in “the highest sense of ae 
term, which. may. be bought, sold, and . conveyed, and will pass by descent . 
‘There is nothing in the act of Congress which makes actual possession any more 
necessary for the protection of the title acquired to such a claim: by a valid location, 
than it is for any other grant from the United States.” 


However, interests in real property may be lost by contiguous possession in. one claiming 
and occupying’ property adversely to and inconsistently with the rights of the owner. 
Equitable rights obtained without writing may be abandoned and an abandonment com- 
bined with sufficiently long, inconsistent, and adverse possession by another party destroys 
the rights of the owner. Adverse use for 20 years is commonly evidence of a presecrip- 
tive right and is presumptive evidence of a grant (see Williams v. Nelson et al., 34 Am. 
_. Decisions 45 (Mass, 1839); Arnold et ah: vy. Stevens, 35 Am, DECeusy 305, 310-811 and 

note (Mass. 1839)). 

A provision of the mining laws is. related to the doctrine of grants by preaeription. Tf 
a junior. locator applies for a. patent on Jand claimed by a senior locator, the senior lo- 
-eator must ‘bring an adverse suit against the patent applicant and - prosecute it with 
~ reasonable - diligence or lose all rights under his senior location. Lanagnns ve Uhlig, 198 
ae S. 443 epann0y 80 Uz SC. 1958 ace sec, » 80 
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| property Of the owner of the claim. The courts have Held, in effect, 


that when a valid mining claim is abandoned, possessory title to the oo 


land reverts to the United. States by operation of law, a result not | 
unlike escheat. | 


— Accor dingly, j in the instant case, when: the default aucsion of 1980 


declaring the mining claims here under consideration null and void ~ 
became final and the determination of abandonment was conclusive, - 


the land included in the claims, in the absence of other facts, would | 
have become vacant public land, subject to entry under the public 
land laws including the mining laws, as modfied since the location of 
these claims by the Mineral Leasing Act (30 U.S.C., 1958 ed., sec. 
181 et seg.). The Mineral Leasing Act precluded any new iosacen of 

- these lands under the mining laws for minerals subject to disposition | 


under the leasing act, auch. as oil and oil shale. Ae States Vv. . 


U.S. Borax Co., 58 1.D. 426,432. (1943) ). : 
_ Moreover, the withdrawal of the land here involved from ee public 
~ domain prevented the operation of any of the public land laws in 


connection with it, except in accordance with the terms of the with- — 


drawal. The Goratiicsionér's instructions of May 19, 1930, declaring - | 


_ these mining claims null and void stated that the United States 
| ee ® hag taken ‘possession of the lands within the claims for its 
own uses and purposes.” - On April 15, 1930, pursuant to Executive | 


Order No. 5327, all oil shale deposits and nade containing such de- — 


_ posits owned by the United States were withdrawn, subject to valid . 
existing rights, from lease or other. disposal, except ae application for 


patent “ander the mining laws for metalliferous mining claims or ap- _ 


plication based on claims initiated prior to the date of the withdrawal. 
The withdrawn lands were reserved for purposes of investigation, 
examination, and classification (Circular: No. 1220, 53 I.D. 127 
(1930) ). Among the lands included in the: withdrawal are all of the — 
lands in the abandoned mining claims here under consideration, as | 
Indicated in the instructions, dated April 22, 1931, from the Gori ’ 
“inissioner of the General Land Office to the register, Denver, Colo- 
rado, which listed among the subdivisions in Colorado covered by — 
| Executive Order No, 5307 alt of secs. 7. to 36, T. 4 8.5 R. 99 WY cy. 
6th P.M. ~ | 
Executive Order No. 5307 stickied to pike ad nate tigcler consider- | 
ation as a secondary claim and operated to withdraw them from the 
public domain when the determination that the mining claims -were 
abandoned became final, since, on the termination of the mining lo- 
- cations, possessory title to the lands reverted to the United States — 
_(Solicitor’s opinion, 55 I.D. 205, 208 (1985) ; see Vanadeum Corpora- . 
tion of America et al., A-96914 (September 8 , 1954)). As a-conse- 


quence of the decision of May 19, 1988, declaring these claims null and | : — 
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void and asserting that the United States took possession of the 
- lands, Executive Order No. 5327 attached to the lands to exclude 

all subsequent entries thereon, except as permitted by the order, and 
prevented the assertion of any rights to this land under the abandoned 
locations... On February 6, 1983, Executive Order No. 5327 was- 
modified by Executive Order No. 6016 authorizing the issuance of oil 
and gas permits and leases under the Mineral Leasing Act on lands 
withdrawn by Executive Order No. 5327 (43 CFR, 1940 ed., 297.10). 
It has already been noted that oil and gas leases were issued on all 
of these lands; they were issued in 1951, 1952, and 1955. The abstract 
of title submitted by the appellant as Exhibit C of the patent appli- 
cation for these claims shows the issuance of one of the leases on 
August 1, 1951, covering, among other land, secs. 29 and 33, phe 48., 
R.99 W., 6th PE. M. (Entry No. 42). | 
_ Entry No. 30 in the abstract also shows that all of sec. 28, 'T. 4 Ss, R. 
99 W., 6th P.M., was granted by the United States to Burton McKee 
under ‘Patent No. 1108148, dated May 6, 1940, and that the conveyance 
was filed for record on March 7,1945. Four of the claims included in 
the patent application (Sibbald Nos. 1, 2, 7, and 8) cover the above- 
described sec. 28. The McKee entry was allowed on March 16, 1934, 
and departmental tract books contain a notation showing the silog. 
ance of the entry and the patenting of sec. 28 under the Stockraising 
Homestead Act( 43 U.S.C., 1958 ed., sec. 291 e¢ seg.) © The allowance 
‘of the entry and the issuance of Patent No. 1108148 are clear evidence 
that from 1934 through 1940 the United States considered that it 
‘owned the land in sec. 28. 

The record indicates that for a period of 25 years atic this Depart- 

ment declared Dwyer’s mining claims null and void, during which 
time exclusive control over the land (except for sec. 28) was exercised 

5 When. the decision declaring these claims bull and void as a consequence of abandon- 
‘ment became final, there remained no possibility that the claims could be considered valid 
existing claims which would prevent the attachment of Executive Order No. 5327. This 
‘follows from the fact that land covered by abandoned mining claims reverts to the public 
‘domain. Cf. Robbins et al. v. Hlk Basin Consol. Petroleum Co., 285 Fed. 179 (D. Wyo. 
1922), holding that where this Department refused to grant a lease under the Mineral 
‘Leasing Act to applicants who had asserted prior location of a mineral claim on the 
lands for which a lease was sought, ‘this Department’s refusal being based.on the ground 
‘that the applicants had abandoned their claim, the determination that the claim was 


abandonment is binding. in a possessory suit between the applicants and an adverse claimant 
‘under the placer mining law. 
Before and at the time of the appellant’s purchase of these mining claims, both the 
--departmental and. land office tract books showed the allowance and patenting of the 
‘homestead entry on sec. 28. The tract books are official records showing land status. 
‘Since 1948, full and complete land status is shown on the land office tract books. 

In addition to the record notice. of this claim which was available to the appellant and 
“its grantors, the entryman’s residence and improvements on the land (including a log 
cabin, a corral, and barbed wire fencing) were actual notice to the world of the entry- 
man’s claim. Moreover, notice of McKee’s intention to make final- proof on his entry was 
published for 5 weeks (from poyeInber 8, 1938, to December 1, 1938) in the Grand 
Valley ie Colorado. . 
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‘by. the United States, Dyer took no action ehataneyer with Hspect : 
-to the claims. In view of these facts, the assertion on appeal that, 
: ‘following the decision in Ickes v. Development Corporation (ecard) a 
‘in 1985 until the manager’s decision in February 1958 rejecting the 
-appellant’s application, he United States recognized the validity of 
_ the subject mining claims is without foundation. _ 

In a Solicitor’s opinion (53 I.D. 491 (1931) ) relied on by the appel- 
‘lant, the Department held that there is doubt whether a departmental | 
| decision that a mining claim in a national park has been abandoned 
thas the same conclusive legal effect on the claimant’s rights as an ad-_ 
_ Judication would have that it is void on the ground that the land was 
-nonmineral in character. or that there was a lack of discovery. The | 

ruling is based in part on the fact that the termination of a valid 
mining location by abandonment does not invalidate the discovery on 
the claim. However, thé opinion did not mention the reversion to the 
United States of the pr operty rights which vested when a valid dis- - 
‘covery was made and which are divested by operation of law upon > 
-abandonment of a valid:claim. Although a determination that claims 


are abandoned necessarily implies that they are nulland void, theland | | 


‘included therein having become part of the vacant public dena 1s 


| ‘subject to relocation and to acquisition under other public land laws. 
in the absence of occupancy or possession by the United States. Ifthe 


‘United States prevents relocation of abondoned mining claims by | 

‘taking possession of the land for its own uses upon a final determina- 
tion that the claims are null and void by abandonment, the conclu- 
-siveness of the action seems no less binding than did the determination 
‘of the invalidity, due to lack of discovery, on the claim involved in 
Cameron v. United States (supra). The only distinction between the | 
‘Cameron case and the situation here under consideration as regards 
‘possessory title based. upon discovery is that possessory title never 
_ vested in the claimant in the Cameron case because of lack of dis- 


‘covery whereas here, assuming the validity of the original locations; _ 


possessory title which vested in the locators.was divested by abandon- 
‘ment and reverted to the United States. Accor dingly, the doubt ex- 
‘pressed in the above-cited: Solicitor’s opinion is not regarded as 
‘determinative of the instant appeal. 

- In support of the contention that abandonment is not svailable to 
the United States as a basis for declaring a claim null and void, the 
appeal also cites Lindley on Mines (section 642) to the effect ay 


the abandonment of a mining claim does not become effectual except 


‘in the presence of a relocator and that abandonment inures to the 


‘benefit of no individual except a relocator. The statements are not 


necessarily inconsistent with the conclusion that if a mining claim is 
peer e abandoned, the United States may take poeston: of. the. 
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land covered by ie abandoned ea, which ae isan a part of the 


public domain, and exclude the initiation of further possessory rights 


| in the land ; that 1 18, prevent relocation of the claim. In any event, 


vie molocates can acquire possessory rights to land which, as a result 
of the abandonment of a valid mining claim, has reverted to the United 
States, a fortiori, the United States may : eet possession of the land 


by withdrawing it from the public domain and may ose acquit: peer 


tion of possessory rights therein by a relocator. : | 
_ For the reasons discussed herein, the contention on ‘sippeal that this — 
a Department’s decision that the mining claims here involved were null — 
and void because of abandonment is anauthored | is not sustained. 
The appeal asserts also that the appellant. and its grantor had no 


notice of the 1930 decision holding these mining eae null and void, : 


and that. appellant ; is.a bona fide purchaser for value, having paid al. 
substantial amount to purchase the claims. The assertion has no 
merit. The allowance of the stockraising homestead entry in sec. 28 
and the patenting of that land are matters of public record | (see note: 
6). Moreover, a note in the tract books under secs. 28, 29, 80, 31, and 
82, T.458., BR. 99 W., 6th P.M. , Colorado, refers to sec. 33 under which | 
~ the following notation occurs: 


Sibbald Nos. 1 to 12 Coral Nos. 1 to 8 (secs. 28 to 33) oil shale placer locations | 2 7 


i S null and void case closed “Ny May 19, 1930—1360877 . 
The appellant and its grantors are chargeable with notice of the con- 


tents of public records, specifically with notice that the claims were 
declared null and void in 1980, and that thereafter oe United. States 
claimed ownership oftheland.” 3 
In addition, one of the oil and gas leases aad on n August 1; 1951, 
on the lands here involved appears in the abstract of title which was 
submitted with the appellant’s patent application. Also, the patenting ; 
by the United States of sec. 28 is plainly shown by the appellant’s. . 
own abstract. The issuance of the lease and the patent would be clear — 
_hotice to anyone purchasing presumably valid mining claims on the 
land leased and patented that something was wrong with the title 
to the claims and would put him on notice that title to other claims: 
deraigned. from the same source might be defective. I am unable to 
see how the appellant can claim to be a bona fide purchaser i in these- 
circumstances. In any event, the appellant’s remedy is against its. 
grantor since, if a sale and conveyance of a mining claim take place: 
: z A purchaser is cuaiecabie: with notice of the patente of the seconds of the land office,. 
and when a purchaser cannot make out: his title but through a deed which leads to a. 
fact, he has notice of the fact. Such purchasers. are purchasers with notice (see Brush: 


v. Ware et al., 40 U.S. (15 Peters) 93, 107-114 (1841)). 
Constructive notice of matters. of public record is equivalent te: actual notice Ww. A. 


_ Church, Ine. v. Holmes et al, 46 F, 2d 608, 611 (D.C. Cir: 1931) ; Butte & Superior Copper 


Company, LID. v. Clark-Montana Hagia i et at., 249 U.S, 2, a Aan Eo YS 
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after ancient of the aaa the orantee Tiere no title (# arkrader . 4 
vw. Carroll (supra) ; see Moses v. Long: -Bell Lumber Co., 206 Fed. 51 0 
_ (Sth Cir. 1913), holding that a grantee of an equitable interest m ae eae ; 


lic lands takes only such title as his grantor had). - a 
-. A hearing on the rejection of the patent application i is croquated for | 
the appellant on the ground that the denial of such a hearing 1s tanta- | 
mount to an attempt to invalidate the claims without a hearing of | 
any kind. The basis of the. request is not meritorious. The essential 
elements of due process are notice and an opportunity to defend 
(Stmon v. Craft, 182 U.S. 427 (1901) ; Cameron v. United States, 
; supra). ‘Dwyer’ s failure. to participate in the 1930 contest proceed- 
ings of. which he had notice and in which he had an opportunity to 
- defend the validity of the claims at a hearing does not entitle the _ 


oe appellant to another opportunity for a hearing on the same question, — 
Neither the requirements of due process nor the departmental deci- 

. sions and rules of practice cited on. appeal require that this Depart- 

ment give an opportunity for a hearing on the rejection of a patent 


application for claims which were properly declared invalid many 7 
_ years ago. ~The fact that aD opportunity for a hearing was lost by 


- Dwyer’s default,does not furnish the basis for a claim:that due. process 
of law has been denied (American Surety Co. v. Baldwin, supra,169; 
see Opp Cotton Mills, Inc., et al. v. Administrator of he Wage and oe 
. Hour Division of the Department of Labor, 312 U.S. 126, 152 ( 1941)). he a” 


In any event it would not benefit the appellant. were a hearing on the © 


_ rejection.of the appellant’s application to be held now. “Nothing. that 


contradicts the record in the 1930. proceeding 3 in U nited States v. Wal- 


ter E. Dwyer terminating ‘with the default, decision. declaring the claim — _ 


i — null.and void could be alleged at. any hearing on the patent applica- | 


tion, since the record of those proceedings is binding on the appellant, 
— the ‘decision. being no less conclusive because rendered by default. — 
- (Harshman v. Know County, 122 U.S. 306, 318 (1887)). 

_ As the mining claims for which the appellant filed application for 
patent were properly declared null and void almost 80 hae ae the 
decision rejecting the application was correct. 

Therefore, pursuant to the authority delegated to the Solicitas by 
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental : 
Manual; 24 F.R. 1348), the decision of the Director of the Bureau of — 
Land Management 1s affirmed. 7 = 


EpuunpT. Frrrz, ao | 


Deputy Soliton  g 
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Goatracte: ‘Additional Compensation—Contracts: Interpretation 


Under a grading contract which. pr ovides that the unit price for “excavation: 
and borrow” is to cover the “furnishing” of subsoil, a.contractor. who is On: 
notice that off-site material will be needed is not entitled to additional com-- 
pensation for hauling in such material. 


Contracts: Interpretation—Contracts : Payments . 


Where the schedule of a. unit-price contract fails to include a bidding item 
for work which the specifications indicate is to be paid for as a separate 
item, the contractor is | entitled to a fair and reasonable unit Dee for such 


work, 
BOARD OF CONTRACT APPEALS 


A ne appeal was taken under Contract No. 14-10-131-378 of. 
March 4, 1958, against a letter decision of the Assistant Regional Di- 
rector of May 99, 1958, and against the subsequent decision ee find- 
ings of fact of the contracting _ officer of August 5,1958. 
| The contract incorporated Standard Form 234 and required the 
appellant-contractor to furnish all materials, labor, equipment, and 
incidental supplies required for the planting, fine grading, and tap- — 
solling of designated areas at the Visitor Center and Residence-Utility 
area, at Fort Frederica National Monument, St. Simons Island, 
Georgia. Appellant claims (1) $1,042.50 for fill dirt, and (2) $168.48 
_ for two street washers. Appellant originally asked for a hearing: 

but. notified the Board by letter of October 9, 1959, in part, as follows: 
We do-not see any point for a long drawn out hearing and we do not believe 


witnesses would help us substantiate our claim. Therefore, we want to leave it 
entirely to the Board of Contract Appeals for their decision. 


Chain No. Ts Fill Dirt 


The amount of $1,049.50 is claimed for 695 cubic yards of fill dirt 
that appellant- contractor brought to the job site in order to complete 
the project subgrade to the lines and. cia shown on the plans. 
Appellant in letter of May 19, 1958, claims that: 


_ * * ® we were instructed to haul into the job rather than move or borrow on 
the job. This item #22 in the Bid List called for “Excavation and Borrow” 
which does not mean furnish. There were 125 cubic yards of the 820 yards 
billed that were moved on the job that should be figured at $1.00.. The balance 
of this dirt that was necessary to haul in we feel like we are entitled to the 
additional $1.50 per cubic yard, which just about takes care of the cost. — 


Inits letter of October 9, 1959, appellant adds: 


The item for top soil was the additional cost to us to have it hauled i in as your 
specifications called for excavation and borrowing item No. 22, which was the. 
same as a contract we had previously done at Fort Caroline in Jacksonville. 
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On that Job it was meant. only to move the existing dint, We took this job to 
mean: the same.. You can easily see that the price in our bid of pi. 00 per, cubic - 
yard could not possibly be enough to haul dirt in and grade. . | 

Appellant attached to the letter a form entitled “UNIT PRICE | 
SCHEDULE” for construction of SAC Airfield Paving-FY-58—_ 
Robins Air Force Base-~Houston County, Georgia, which contains 
under Item No. 10, Clearing and Grading, sub-item e “Unclassified. 
Borrow, Including Material and Haul (Off Site),” shows the “Es- 
‘timated Quantity” as 910,000 C.Y. and includes space for “Unit Price” 
and for “Estimated Amount” of the item. 

In the instant contract the relevant part of the “Trem Bid Form” i is 
item No. 22, which is entitled “Excavation and Borrow. ” The quan- 
tity was dstimated by the National Park Service as 600 ‘cubic yards 
and the bidder inserted. SL as the unit ne and the sum of $600 under ane 
the total column. ; 

‘The basis of payment for eee work is ‘specified : in paragraph | 
1D of Section IIT of the Construction Provisions: | 


a Payments shall be made at the contract unit price per cubie yard for “By. 
cavation. and Borrow” which price shall constitute full compensation for fur- 
nishing, excavating, loading, handling, depositing and spreading. the subsoil, 
and for all labor, » CAEEAS tools, and incidentals mesenenty to aa a the 


item. . | | 
The progress schedule submitted by appellant eonttantar under date 

of March 26, 1958, indicates'an awareness that the furnishing and 
hauling in'of some fll dirt-would be required for the sub-grading. As _ 
the work had not then commenced, it would seem that this under- 
standing must have been based on the contract drawings, the surface 
_ contours of the site, or other information available at the time: oe 
bidding. ; | 

‘The above sited provisions a circumstances are aes sufficient 
to have put the appellant-contractor on notice that it was required by 
the contract to provide all fill material needed for the. subgrading, 
and that it would be paid therefor only the unit price stated in item 
No. 22. This being so, it is immaterial that a like intention was ex- 
pressed. in different—and perhaps clearer—terms by the eiled alr- 
field PEvine contr act. Hence, Claim No. 1 is denied. 


Claim No. Q: Two Street Washers 


» iespeilant: -contractor claims the sum of. $168. 48 for. two street, 
washers, which, it states, were not included in its contract: price be= 
cause they. were not shown on the bid. Hist. =e ppeliants letter of 
| October 9, 1959, states: , ae . 
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Our claim. was for one street waeners that. actording: to our contract, you can 


| ‘ easily see, was not in the bid items.. It was plainly stated that no payment a 
will be made ee) as indicated in the unit bid DES This item was not. 


: included. | Pe | | 

An examination of the. contract documents reveals. Eevont any 
doubt that the furnishing and installation of two street washers | was, 
a part of the contract requirements. | 

The portion of the specifications having to. do with. street washers 
included a pecvision | Paragraph 25 of Section Mm) apni ee 
cally states: ee i © xe 


Basis of Payment: PAynent shall. be made at. the contract unit price per week 
washer, furnished and installed, which price is to include all adaptors, fittings, 
| equipment, labor, tools, and all other incidentals necessary to. complete this item. 
| The “Item Bid Form, ” however, contained. no item for street wash-, | 

ers. Hence, in filling out that form appellant could not, and did — 
_ not, insert a unit price for street washers. All other work to be per- 

; Somned under the contract was covered byt unit a ice items in. the bid 

3 form, | 
- Thus, what we have here is a case hers the Goyernnient, ‘by: draw- 
‘ing up.a bid form at variance with the basis of payment specifically. 
‘stated in the specifications, has created. an ambiguity in the terms 
of the contract. Considering that the contract as a whole is ona 
unit-price basis, the interpretation that most comports with its spirit 
is that a fair and reasonable unit price was intended to be paid for 
the street washers. As aptly stated in another case where like ee 
were made with respect to similar ambiguities: | a Sy oo eae 
| This is a unit: price eontract and siiice the work was called for by the plans - 
‘some. means of compensation, under such a contract, ‘should have been provided.” 

‘This claim, therefore, is remanded to the contracting officer fe 
the Actsrmisation and allewance of a fair and reasonable unit price 
on account of each of the street. washers furnished and installed by 

the appellant-contractor. Pate ee oe 4 

°° Concrysron ) 


| The appeal 1s denied as to Claim No. 1 and sustained a as to Claim 

No. 2 2, : : ies moe . 

7 7 He RBERT J . wae Mu oben 

I concur: ~~. 

Pauw H. Gantt, C hanrman., 

a ‘ 2'The reference to. one street washer is an obvious error since ‘Sppelant furnished two 
street washers and asserted its claim for that number in the notice of appeal. — 


2G, Hinteregger & Sons, eRe no habe and 2584 (November Ay 1955) (Claims Nos. 
19 and 21). . . 


U.S, GOVERNMENT PRINTING OFFICE: 1960" 


JOHN. M. DsBEVOISE). = 5g UTE 


a JOHN M. DEBEVOISE. | 
A-28099° —— Decided Aprit 15, 1960 
Horiesteada: “(Oidinaiy) -Classification 


_ Where a report of field examination does not sunbain information’: upon — 

_ which a determination can be made as to the. suitability for agricultural 

_ Purposes, of land applied for under the homestead laws, the. case will, be 
Temanded for further field examination. | 


| Pry Lands: Determination of. Character of Homestead (Ordinary a 
~ Mineral ELatids ae ae? | | 


"Where ‘land is. shown to contain minerals in “such limited quantities ‘that 


their. extraction would not ‘justify the cost thereof, the land is not ‘mineral 
o in character so. as ‘to remove it from the operation of the nonmiineral land 

"laws, aT, 

. ; ie “APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


| J ohn M. DeBevoise ‘has appealed to the Secretary of ie Tntation 2 
from a decision of the Director, Bureau of Land Management, dated 


April 14, 1959, affirming the rejection by the manager of the land 


office at Los Angeles, California, of DeBevoise’s application, filed on — 


a November 29, 1957, to make homestead entry on the NW] sec. 5, T. 14. 


S$. RB. 2 W., SB My California. The application was rejected be- | 
cause the land. was: found to be mineral in character and thus, under » 
gee. 2302 of the Revised Statutes (43 U.S. C.; 1958 ed., sec. 201), not 
_. subject to entry under the homestead laws (43 USS. C, 1958 ed., sec. 

161 et seg.). y 
- DeBevoise disputes the dlsssificktion of the land as mineral. and. o 


. He concedes that there are minerals present in the land but contends — 


that the land is not valuable for its mineral deposits. He recounts 

the history of mining activity on the land and states that, despite 
‘numerous attempts, no one has been able to develop a paying mine on — 
the land. He attributes this to the low price paid for both gold and 
arsenic ‘and the: high cost of recovering either mineral due to its 


— limited occurrence in the land. 


In the light of the report of the field examination and the Siscid : 
madé by DeBevoise, I am not convinced that a mineral. classification ; 
_ of this quarter settion of land is warranted. 


Prior to the receipt of the homestead application, the Geological: -2 


| Survey had been called upon for a report as to the value of this and 
adjacent land for minerals. In his report of September 20, 1956, the 


= Director, Geological Survey, reported that the land “may be “valuable” - 
for arsenic and gold. The Director stated that the information at 


hand was not conclusive ree the occurrence of noe minerals 


_ Not. in chronological sre: 


_ 558048—60-——_1 ; eTLD. — 


178 DECISIONS OF THE DEPARTMENT OP. THE INTERIOR (er LD. 


and sseomimended that the Bua of Land Managemeitt examine ie thos 
land. to determine whether the’ land is known to be valuable for 


minerals within the meaning -of. the public land laws. Anexamina- _ 


‘tion of the land was made on October 14, 1957, in connection. with & 
a public aus ig raaseeral sae oer 9140856). ~The: examiner. - 
_Teported:, 7 oe a ae 


Geologic and M ineral Character ' 


“Phe rock formation on ‘the jand j is : composed of. ‘aark basic igneous ‘Tocks atte 


grading from fine grained basalt to coarse grained diorite. A mineralized. 


: "gone is, located ‘on the-H14 of the: NW. of: See 5. At least’. two. vein. | 
structures consisting of veins of very hard silica strike north westerly and => 
., . dip. southerly. | The vein “appears to. be from. 6. to 8 feet in thickness. . Scat- e He 


“tered. through the silica in irregular stringers without. any apparent: sym- 
_. metry..of. direction or thickness are small seams contdining arsenopyrite. 
a The arsenopyrite contains values in gold and silver. There is no evidence 
_ of well .defined.fault. action SO, it is. assumed that mineral replacement took 
place along a weakened zone in ‘the diorite. The mineral ZONES appear to 
ot De strong but. there. is. insufficient. development. work. to Drove: The extent 
of mineralization. 7 ) aa : , 


Mine Workings and. Sampling - ae eae gee” “Gee a Se es. & 

- Mine workings consists of a. drift. souinerly # from the. canyon. level about 
| 100 feet in length, a drift. northerly from the same location 60 feet .and 
2 a shaft of. unknown depth located at the: portal ¢ of the south, drift. ‘The 

-s workings are all j in the mineralized zone. _ 

pee chip composite sample | was taken across the: vein in’ ‘the. south: ‘aritt 

“> and the. north drift. This’ sample assayed: $1.62° in. ‘gold: and: silver and: 

yh AT%" arsenic. ‘A grab sample : was. taken from the: Ore. in the. old 6re. 
‘bin This material assayed $1. 95. in gold and silver and. 3. 82% in ‘arsenic. 
‘Based on the present price of. arsenic oxide and 100% recovery the. ore 


- would have a value of about $7. 00. a ton. park 


MN oO. estimate was given. ¢ as to the cost ae recovering i ore. Bue. the | 
statement was: made. that. the. land contains | “sionificant. quantities 
of arsenic.’ The opinion was expressed. that it would probably be 
uneconomical to mine and process the ore at the present time. _ re 
_ .* The manager held that the arsenopyrite was found to contain depos- : 

its of gold, silver, and arsenic “in such quantities as to, render such 


land mineral. in character.” In. this, I. believe: the manager ‘erred. 


The report of the field examination states: only that there are irregu-— 


lar stringers containing small seams of arsenopyrite showing values 


in gold and silver. This, I believe, is not a sufficient showing upon 
_ which to remove: the Jand from the operation of the nonmineral land — 
laws, particularly: where, as here, there is shown to-have been rather. 
extensive, but. unsuccessful, mining operations on the land and. the 
ia na minerals give no indicaou ‘of substantial value. - 

This. Department. and the courts have long recognized that. deve 
are vast tracts of public lands in which minerals are found but: not: 


mn | such, ae aS ‘to ey expenditure. in an effort to extract a“ 
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"them. | “Tt. is ao to. aid inne that. the term: cerl in Oe. oa 


of: the. statute [the homestead law] is: applicable.” é - Diamond. Coal — : 


a and. Coke. Co. ve United States, 233 US., 236. (1914), at. p. 240. = 7 
7 Tn its. determinations. as to. whether land is mineral or nonmineral.- a 


in, character, the Department has. followed the standard. set’ forth. 


by. the United. States: Supreme. Court. in nee & Administrator vo ; | 


: a Weibbold, 189-U.S. 507 (1891), at p. 519: 


eR The - ‘exceptions: of ‘mineral. lands from. ‘preemption: eld ae 


* = 7 and. from. grants. to States: for’ ‘universities and. ‘schools, for’ the ‘construction. 
we Of public. buildings, and in. aid of railroads. and other works of. internal improve-. | 
| ? ‘iment, are not held to. exclude. all. lands in which minerals. may be found, but. 


| . only” those. where the mineral is in sufficient: quantity to add to their richness. 
2% and to: ‘justify Supénditure, for 3 its Cereal and known. to be. sO pat the ae 7 
ahs of the: ‘grant. ae & ; Rcay eT i 
oe Thus; in ‘Catiait Gola Mining ¢ bc ‘ak al, 43 LD: 24g 5 (iy); ; 
8 wherein’ the ‘Department’ reviewed. several previous decisions of the. zs 
Department and of the courts, it was said: oS : | 


. In. the. case. at. bar. you {Commissioner of. “ihe. ‘General band 1 Office] are e. 


— : therefore, advised that. if the. evidence now. before you, or. ‘Such additional evi- i" 


| dence as you. may find. desirable to secure, convinces you. ‘that the placer mining 


claims in question” coutain deposits. of gold of such quantity, quality, and value). | 
as would warrant a prudent. man in: the. expenditure: of labor and méans with i. 


"sae reasonable prospect. of success. in. developing valuable mines,’ you. are -war-: 


e: “ranted i in disposing of. the lands under the. mining: ‘laws, notwithstanding. their. | 


i : ‘possible or. probable value 1 for or in | connection with the development of electrical ' 
i. Hower, | «P. 254.) oe | ae 


: And, where it hes “found. that the’ ae | ose ver ts exist “on. 


the land “could not be worked at a cost which would warrant mining ‘ - 
P x operation” it has. held that the land i is’ not. subject to disposal under ae 
=) the mining laws. United States v. Bullington (On aed 5 Oa 


| LD. 604 (1926), at p. 607. 7 
It is not: believed that the: showing made by is scumaination of the 
land. in. question meets the time-honored test that the known: con- 
- ditions must be’ ‘plainly such as to engender the belief that the land 
contained. mineral deposits of such quality and in such. quantity, as. 


would. render their extraction profitable and justity expenditures to: 


| ~ that. end,’ a Diamond Coal and Coke Co. Vv. United ates: ie a at: 
p. 240.: : | . 
The Department ine not, to my aie: classified land as. ae 


| | . eral land, subject only to disposition under the mining laws, merely — 
because. the land contained minerals,. where, in the opinion of the 
: azaminer, those minerals could not be extracted at a, profit. 


In: United. States v.. State of U tah, 51 LD. 439 (1926), cited by: 
the Director, the State contended that. the land there i in question was) © 
not mineral. in character because : no-iron. ore had even been mined: or 
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shipped from the land and pani there was no local market fe . 


the ore atthe date when the State grant would have attached had 


the land been nonmineral. The Department said’ that to accept the 
circumstances pointed out by the State as criteria-for determining 
the mineral character of land would be to make the determination 
of the character of the land dependent upon local economic and 
industrial ‘conditions. \-However, nothing in that case suggests that 
land is properly classified as‘mineral land, and thus excepted from 
the operation of. the nonmineral land laws, upon: a.mere showing 
that minerals are present in the land. . There, large-beds of ore were: 
‘disclosed and the testimony showed that the same type of deposit was 
mined and shipped from nearby lands and manufactured into various 
articles of commerce and that the existence of the deposit on the © 
land in question, its mineable quality, and vast extent were. known 
in the community before the State’s right could have attached. 


Nor do I believe that Freeman v. Summers, United. States, ne in 


—wener (On Rehearing), 52 L.D. 201 (1927), cited by the Director : 
for the proposition that evidence that at the present time the land 


cannot be mined profitably does not establish that the classification : 


of land as mineral is erroneous, is applicable to the present situation... 
No question of classification was involved in that case. There, pro- 
tests were filed against homestead entries by mining claimants, who 
established that they had made discoveries of valuable mineral de- 
posits within the limits of their claims prior to the allowance of the . 


homestead entries. While the case turned on whether a discovery. of 


a valuable deposit of oil shale had been made within the limits of 
the claims, the Department said (at p- 206) : | 


It is. not necessary, in. order to. constitute a valid. discovery under the 


se general mining laws sufficient. to support an application for. patent, that the 


mineral in its present situation — can be immediately ee aa of at a 
profit. * * *, 

‘The evidence in ‘this ease shows: that in this particular area of Colorado 
the lands contain the Green River formation, and that this formation carries 
oil shales in large and valuable quantities; that while the beds vary in the 
richness of their content, the formation is one upon which the miner may rely 
as Carrying oil shale which, while yielding at places comparatively small 
quantities of oil, in other places yields larger and richer quantities. of” this 
valuable mineral. 


Therefore, while the Department has held that the determination 
of the mineral character of land is not dependent upon local .eco- 
nomic and industrial conditions and that in the case of oil shale one 
may be entitled to a mineral patent even though unable to show that 
the mineral in its present situation can be immediately disposed of 
at a profit, those factors, taken alone, are not suflicient t to establish the : 
roineral character of land. 

aiid. on the basis of the present record, Lt find that the 
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NWiys sec. 6, T. 4 S., R. 2 W. S. B M. , California, was: J improperly | 

_ classified as. mineral land: | : 
However, the fact: that the information contained in the present 
record will not support a classification of the land as ‘mineral land — 
does not mean that DeBevoise’s homestead: application is subject to 
allowance. The land for which he applied was, with all other vacant, 


unreserved, and unappropriated land in the State of California, with- | 


‘drawn aa settlement, location, sale or entry and reserved for classi- _ 
fication pending determination of the most useful. purpose to which 
the land might be put and for conservation and development of 
‘natural resources by Executive Order No. 6910 of November 26, 1934. 
Before:the withdrawn land may be. entered under the homestead law, 7 
it must be classified as suitable for disposition under that. law. and 
a opened to homestead entry (sec. 7 of the Taylor Grazing: ‘Act, as 
| amended ; 43 U.S.C., 1958 ed., sec. 315f). - 
While it seems unlikely that the land is Saale for ‘agrioatinral 
purposes in. view of its geologic formation, and while it may be that 
_ the land: should be retained in Federal ownership (cf. Nelson A. 
_ Gertiula, 64 ID, 225 (1957) ), there is no basis in the present: record 
for the exercise of the discretion vested in the Secretary of the In- — 
‘terior to classify. the land as being unsuitable for homestead: entry. 
Although there i is an indication in the present-record that three previ-. 


ous homestead applications for the land have been rejected,’ there | : 


ds nothing. to indicate the basis on which those actions were taken, . 
since the reports of field examination are not included with the present — 
record. If those reports show that the land is not suitable for agri- _ 
cultural. entry, DeBevoise’s homestead application should be rejected. 
‘Otherwise, there must be another field examination made of the land 
to determine whether the ose is such as should be ee of under | 
the homestead laws. 

- Accordingly, the decision of the Director of the Bureau of Tana 
‘Management that the land is mineral in character is reversed and the 


case IS remanded to the Bureau for further action consistent, with oe _ 


a, decision. | 
RoR Ernsr, 
Asststant er. 
ae JOHN D. ARCHER, STEPHEN P, SMOOT 
: A-28174° ea, Decided May 3, 1960 


7 Mining Claims: Power Site Lands 


A notice of location: of a placer mining claim filed aobuaane to section 4 of the a 
_ Mining Claims Rights Restoration Act is not to. be rejected because the: 


108 Angeles 0184507, 0109558, ana 0125220, 
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person fling it: as not submitted. proof of - ‘oman of the claim. since! 


ce neither the. statute nor regulations require that such proof be submitted at 


the time of. filing ; ‘but before the filing is accepted the person may be re- 


ae _ quired to submit: a showing that. he is. the owner of. the. claims or. ‘authorized © - % 


: 7 ‘tomake the filing on behalt of the owner. 
Rules of Practice: ‘Appeals: Standing to Appeal 


Persons who file notices of. location. of placer. mining claims: within. a. _ powersite . 


. and. who are named in the manager’ s decision. may. appeal the: rejection. of 
‘the notices because they have been agerieved by the rejection, ¢ even 1 though . 


” they have not presented proof of ownership of the claims. 


‘Mining Claims: ‘Withdrawn Land—Mining Claims: ‘Hearings — : 
; ‘Mining claimants who assert that placer claims within the boundaries of the = 
Besos Navajo reservation are not on Indian land because they. are relocations of . 
a old locations which were excluded from the reservation will be afforded an_ 
oa opportunity to present: evidence of the facts nDOR which they rely to exclude 

a the claims from the reservation. oe , Bie, BG 


_ APPEAL FROM THE. BUREAU oF. LAND MANAGEMENT 


| Sohn D. Archer and Stephen P: Smoee have appealed to ie ae a ¢ 


oy ‘etary. of the Interior from a decision of the Acting Director of the 


‘Bureau of Land Management dated May 21; 1959, which dismissed —— 
ther appeals from several decisions of the manager of the land office _ 


| at Salt Lake. City, Utah,. re] jecting their notices. of location of placer ae 
mining claims. within powersites in San Juan County, Utah, filed. pur- =~ 
- .suant to the Mining Claims Rights Restoration Act of 1955, (30. U. S. C., > 
2 1958 ed, secs. 621-625). | 
fea On. April 1, August 19, September 9, aaa Canes 16, 1958, vent a 
a and. Smoot. severally presented at. the land office notices: showing’ the 
location of 14 placer mining claims on February 5 and 6, July 1 and2, — 
and August 14 and 26, 1958. They stated that. the Gaia: for whieh, | 
- they. filed copies of location notices are relocations of certain original 
mining claims designated by name. Neither alleged that:the claims — 
-are within.a powersite but both stated that the “claims.are being filed — 


_ _pursuant to, Public Law. 359.” a. - Each: of the notices lists eight. locators 


nene of. which are the same. as the ‘persons who filed: the. notices, . 


The Mining Claims Restoration Act. of 1955, which is Public Law *: ‘ | : | 


i 359 of the 84th Congress, provides 1 in applicable part: 
Sec.’ 2. “AML public. lands belonging to the United. States heretofore, now or 


hereafter withdrawn or reserved for ‘power development: or power sites shall be _ 
open to entry for location. and. patent of mining claims. and. for mining, develop-  : 


° ment,. beneficiation, removal, and ‘utilization of the mineral resources of such — 


ar lands under applicable Federal statutes eK OR, 80 U. 8. C. 1958 ed., sec. 621 (a). ) 


See. 4. The owner of any unpatented mining ‘claim located. on land described -_ 
An. section. 2 of this Act.shall. file. for record.in the. United States. district land office 


of. the land district.in which the claim is situated (1) within one year-after the __ 


a 


effective date of this Act [August 1 11, 19601, as s to any or * all locations heretofore oe 
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ae or within pee Seen of Jocation as to locations hereafter made, ‘a. | copy 


| : of the notice of. location of the claim. * * *, (30 U. S.C., 1958 ed., sec. 623. o) 


—Itis apparent. that. Archer and Smoot filed their notices: of location d 


= ~ | within the period permitted for that, purpose. ee ee 
..: The manager found that all of the claims are ikon ae pandas chee 
it of the: Navajo Indian Reservation. as established by Executive Order 


No. 324A dated. May 15, 1905, and. therefore not opened. to mineral 


at location by’ the. statute. teliod upon. He held. the four claims. described a 


in the notices designated. as. 1588, 1589, 1590, and 1591 to be null and — 
_void.. -As to the remaining 10 claims, he: merely rejected the noticeson 
the ground that land within an Indian reservation is not public land of ie Be 


| the United States and not subject to mining location. | 
On appeal to the Director..of the Bureau of Land Monigeasnt | 
Archer and Smoot alleged that. their claims are valid because located 
on-lands upon which placer mining claims had been. located before the 
establishment of the Indian reservation.and which were excluded from 
the reservation by operation of law but which: have since become sub- 


ject to relocation because of the failure of the or iginal locators to com- 


ply with the requirements for assessment work. They contended that 
the manager was without. authority. to adjudicate. title. to the claims 
because the statute gives the Secretary: of the Interior authority to - 
inquire into: the claims only for the puree of determining matters 
of conflicting use oftheland: | 
. The. Actmg Dir ector eiated that ene a Smoot had: failed to 
establish. that they. are locators, -purchasers, or: attorneys » ‘for the 
- moaning: claimants in whose names the claims were located, and that 
because. they had thus failed to show that they were: adversely: affected 
_ by, the manager’s: ‘decisions or. were representing persons. so affected. 
their. appeals: could. not. be. sustained. He, mnereE Or dismissed “the. 3 
- appeals. a ee 
In ae nn to ‘the Secretary, hed aad Son. ae that 7 


oe they. are the. purchasers of the mining claims and that they have. fully 7 
, complied with the Mining Claims Rights Restoration Act of 1955. by _ 


. filing. ‘copies. of. the notices of. location. | They. also: assert the same 
basis for the alleged validity. of their claims as.on their appeal to the | 


7 Director of the Bureau of Land Management. The Navajo Tribe of 
_. Indians has intervened and filed a brief contending that the claims 
are on Indian land; that. Indian land is not. subject to mining location Pane 


- under: the mining | ince. and. that Archer and Smoot: have not proved oe | 
the validity of their claims as they:are. required to:do under the publ Coe 


i Jand laws: . 


an think. that the A one DiRSOEOE erred i mm: ee the apie to | 


a - : hin The effect of the dismissal, if it became final, would be to leave 


- “phe, manager’ S. ‘decisions in effect. _ Yet the: ground upon. which: an: 
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- * Acting Director based his iene that the appellants had not 


shown or established that they are the. owners of the mining claims | 
or authorized to act for such owners, went not only to the taking of - 
the appeals to the ‘Director but also to the filing of the notices of 
location. If the appellants had no standing to. appeal from’ the 
| ‘manager’ S decisions for the reason assigned, they necessarily had no 
standing to file the notices of location for the same reason. To be. con- 
sistent, therefore, the Acting Director should not only have dis- 
missed the appeals but also modified the manager’s decisions to hold 


that the notices of location were rejected for the reason that they were _ | 


~ not shown to have been filed by the owners of the clams or r by per- 
sons authorized by the owners to do so. bee | 
The fact is, however, that the manager assumed iid Smoot and 
Archer had authority iS file the notices, either as the owners of the 
claims or as agents for the owners. He named either Smoot or 
Archer in each of his decisions as the one who had filed the notices 
and the decisions bear one or the other ‘of their names. They were, 
‘therefore, parties aggrieved by the manager’s decisions and had : a right 
of appeal to the Director. 48 CFR, 1958 Supp., 221.1. | 
As stated above, if the Director had determined that one who files 
a notice pursuant to the Mining Claims Rights Restoration Act must — 
submit evidence of his ownership of the claim, he should have so 
found and rejected the filing on that basis. ‘However; since neither 
the statute nor the pertinent. regulations (43 ‘CFR, 1958 Supp. : 
185.172-185.186) require that proof of ownership ‘mist be filed with 
the notice of location, the failure to submit such. proof cannot be held 
to’ deprive a purchaser of a mining claim of his right to file 
under the act. If there is doubt that the one who files is the owner of © 
the mining claim. described ‘i in the notice of location, the Secretary, 
or his delegate, may call: upon him to submit proof of his qualifica- 
tions. Not until an opportunity has been given to make a submission 
should his notice of location be rejected. Such a step was not taken 
here; consequently, it was error for the Acting Director to dismiss 
the appeals : 

In this situation, the et one would be to remand the case 
to the Director for consideration of the merits of the appeals from 
the manager’: ’s decision. However, a consideration of the case files 
convinces me that a more expeditious and effective disposition of the 
case can be made by exercising the supervisory authority of the Sec-. 


_ retary and considering the correctness of the manager’s decisions at 


this time. The basis of those decisions was that the notices of location | 
should be rejected (and in four cases the claims declared null and - 
void) because the lands involved are within the exterior boundaries 


4 of the Navajo reservation. 


Pe Executive order of May 1%, 1884, certain public land i in 1 Arizona | 
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7 was S sét t apart as an radian reservation and added to the Navajo1 reser- 
vation. Executive Order 324A of May 15, 1905, which superseded 
Executive Order No. 302A of March 10, 1905, eaded further land to 
the reservation. Each of the Executive ordérs contained a proviso.as 
follows: | 

‘Provided, That. any oteeae or irae within the region of eountry described as 
pionecaid which are settled upon or occupied, or, to which valid rights, have 
attached under existing laws of the United States prior to the date of this 
order; are hereby excluded from this reservation. 

‘In an opinion | dated March 8, 1901 (Navajo Indian Retention. 30 
L. D. 515), Assistant Attorney Gerieral Van Devanter stated that as a 
result of the proviso lands included in valid mining locations at the 


date of the Executive order of May 17, 1884, never became part of the 


reservation, but remained part. of the public domain, subject to the — 
operation of the laws affecting or providing for the disposal of public 
lands. The same ‘proviso in the 1905 Executive order would, of 7 
| course, have the same effect. ; 2 | 
One of the consequences of land eee abaya} valid mining ne at 


the. date: the Teservation was. extended and thus excluded from. the | 


reservation i is that it is subject to relocation. if uae original locator has | 
. sec. 28. The appellants apparently base their rights to he land on. ths 
allegation that they are purchasers of claims relocated by their — 
grantors. upon lands which * ‘were In valid mining. claims on. May 15, | 
1905, ) | 


of the Navajo reservation is not. of. itself sufficient to invalidate the — 
claims. .To find the claims invalid. because of their location in the ~ 
reservation, it would be necessary to hold either that the original ) 

mining: claims were invalid or that, having been valid, they were 


Thus, the fact, that the lands - were Suite the extatior tone ia 


- abandoned’ either before or after the extension of the reservation. and a 


thereupon fell into the reservation. Although the, opinion. of. the 
Assistant Attorney General, ‘Supra, stated that land covered by valid. 
mining claims on the date the reservation was extended was excluded 
from it, it is not necessary to examine that question now (see Direc- 
tor’s. eacion: approved by the Under Secretary, in M arilyn ‘EZ. 
Smoot, Utah 0957 16, January 7, 1958), because under the view most 
ficorable to the appellants, the validity of the original claims must 
be established. . 

Accordingly, the. Manager’s decisions which were based upon. the 7 
concept that lands within the Navajo reservation, are not open, to 
mineral entry are vacated. _ 7 | 

"This leaives the. question. as to: what should be done with the appel: 
: lants’ notices of location. As v we have seen, section 4 of the Mining 
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: Glas Rights Restoration he, malls for ihe fling of notices by the 
es “owner” of a claim. “When the notices of location were filed. by the - 
%, appellants, it was not ‘clear whether some of them were filed by them 


as agents for the locators named in the notices’ or as tr ansferees of” 
the claims. The ‘appellants have now asserted that’ they are pur- 
chasers of all the claims. Before the notices are accepted for filing, 
they should be called upon to: submit satisfactory evidence oy their. 
complet ownership of all the claims. 

Assuming such evidence is filed, the question then is we, the 
mining claims are valid in view of their location within the Navajo. 
reservation. As we have seen, the answer depends upon whether the 
land in the claims was open to mineral location when the claims were | 

‘located, which in. turn depends-upon the validity of the ones 
7 claims which the appellants allege have been relocated. | 
The appellants, however, contend that. this question is not before 


the Secretary and that he should’ consider, in accordance with section 
 2(b) of the act of August 11, 1955 (30 U. S. C., 1958 ed., sec, 621 (b)), : 
only whether placer mining operations would substantially interfere: 


with other uses of the land in the placer mining claims. While — 
- neither the statute nor regulations provide for deter mining the valid- - 


ity of. a mining claim before the Secretary pr oceeds under section - 


2(b), I think it is clear that the entire act is directed at valid mining : 


_, 4 claims. Certainly there can be no notices of location. without regard ~ &, 
to the status of the land covered by the mining locations. For ex-— 
ample, if the public. land records indicated that the land had. been 
patented. or otherwise disposed ‘of it would be pointless for the Sec-_ 


‘ retary to make a determination under the act of August 11, 1955. 7 
In this case the lands described in appellants’ notices of footed : 
are within the limits of the Navajo. reservation and would not be 


available for: mineral location unless they were excluded | from the 


reservation. In .other words, the possibility exists that the land 
has been removed from location under the mining laws. _ | 
The Navajo Tribe of Indians, in its brief as intervenor alleges that 
some of the lands described in the notices.of locations were never in a 
powersite withdrawal, that the old.claims are so vaguely described — 
that they cannot be located on the ground, that the new locations do 
not. coincide with the old locations,.and that the appellants | have 
- adduced no evidence that the old claims were valid on May 10, 1905. 
While the first objection, if accurate, would obviate the necessity. 
for proceedings under the act of Kamast 11, 1955, it would not, of 
itself, impair the validity of the appellants’ relocations. The other | 
issues are also factual ones. =. 
In their brief tothe Director the appellants: asked that. they be. 


| given. an n opportunity at a heering. to oe, the valicity of both. ae ; | | | ; 
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= ola: ae oa hale relocations “The Navajo Tribe has also inde —_ 


- ; _ cated its willingness to appear at a hearing. 


_ Accordingly, it is directed that, if the appellants prove thar own-_ 
: ership of the claims, contest proceedings be instituted against, the: 

placer mining. claims involved i in this appeal on the ground that they 
were located. on land not open. to location under the Inining laws of. 


the United States on’ ‘the date of location. because the land had been, tin 


withdrawn from mineral location and set apart as an Indian reserva- 


tion. The Navajo Tribe is to be, given. notice of contest and permitted = 


is. to intervene in the proceedings. — | a 
2 Therefore, pursuant to the authority a to the Soliciton by. 4 Bir * 
the Secretary of the Interior (sec: 210.2.2A (4) (a), ‘Departmental | ; 


_° Manual; 24 F.R. 1848), the decision of the Acting Director of the 


- Bureau oe Land “Management i is reversed and the case is remanded. fae 


for further ore ane consistent herewith. . 

oo | a | - Eparoxo Tt F RITZ, . — 
uesemdie Solicitor. 

oe "RICHARD i. HATCH ET AL. 
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i ; Public. Sales: Pr oference Rights, 


_ The assertion. “py. ‘a. group of individuals of a angie peeereies: ae to . 
. . Purchase land offered. at public sale.is not. entitled to recognition where it. 

4 - is shown that. one member of the group does not own contiguous land. and. | 
-another member failed to submit lara Proof « of erncee: of ‘Contiguous. 


Jana. | 


APPEAL FROM THE BUREAU OF LAND ‘MANAGEMENT | 


| "Richard M. ‘Hatch, Blanche K. Moore, Walter M. Kennedy, Pearl | ; 
ss Kennedy, and. Troy P Kennedy have appealed: to the Secretary of — 
the Interior from a decision of the Acting Director, Bureau of Land 


eos ‘Management, dated June 18, 1959, affirming the rejection by the mana" 


ger of the Santa Fe, New Mexico, land office, of their preference-right, | 


claim to purchase. land offered for public sale pursuant: to section _ 2. 


2455 of the, Revised Statutes, as amended (48 U. 8. C., 1958 ed., sec, 
| “The eae was held « on September 26, 1957, at catches time aires ea 


oe bids. were received: that of Robert B. Foutz, the applicant for the — 

aod sale, for $2,550, the appraised price of the property}. that of:the appel- 
 Jants, also for the appraised price of the property ; and that of Roy 
7 Owen, for $5, 697. On October 1, 1957, the manager declared Owen: — 


to be the high bidder and suspended action for 80 days, Dean to 
that’ provision ie the pee sale law which onde a : 
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That for a period of not less than thirty eee after the highest bid has been 


received, any owner or owners of contiguous land shall have'a preference right, 


to buy the offered lands at such: highest bid price, and where two .or more. 
_ persons apply .to exercise such preference right the Secretary of the Interior — 
is authorized to make an ees division of the land among: such pepper 
ee 


In his fon of October 1, 1957, fies manager called t to the sittenition - 


of the bidders. the necessity for submitting timely proof of ownership 7 | 


of contiguous land should they desire to exercise preference rights in | 
connection with their bids. 43 CFR, 1954 Rev., 250.11. | : 

‘On October 9, 1957, the voplas alimed their preference right 
and submitted individual certificates of ownership of land and a check 
which, together with the check they had submitted with their original 


P: bid, equaled the high bid for the land. Foutz asserted his preference 7 


right, submitted a certificate of ownership of land, and met the high 
bid on October 23, 1957. Owen did not assert a prererees right. | 
By decision dated February 24, 1958, the manager rejected the 
Owen bid and:considered the Fae Sere -right claims asserted 
within the 30-day: period; the one by Foutz and the other by the 
Hatch-Kennedy group. He found that Foutz had submitted a certifi-. 
cate of ownership of contiguous land and that while Richard M. 
Hatch, Blanche K. Moore, and Pearl Kennedy had likewise submitted 
bere aeates of ownership of individual tracts contiguous to the land 
offered for sale the certificates of ownership submitted by Walter M. 
‘Kennedy and Troy P. Kennedy did not show ownership of contiguous: 
land. Hevheld that, since the preference right had been asserted by — 
_ the Hatch-Kennedy group under a single bid and as there was no 
‘showing of common ownership of any of the. land contiguous to the. 
land offered for sale, the ownership of individual tracts by three 
members of the group. would not. support the mee bid of the five. 
| individuals. } | 
In their appeal to the Director, the Hatch-Kennedy group, baie. 
ting that ‘Troy P. ‘Kennedy does not own contiguous land, stated. 
that through inadvertence proof of ownership of contiguous land ‘by — 
Walter M. Kennedy had not been submitted within the 30-day period 
but that Walter M. Kennedy had owned: property contiguous to the 
land offered: for sale at all material times, and that sich proof had 
later. been submitted. They stated that, with the exception of Rich- 
ard M. Hatch, the appellants are Happs or the same family and 
that prior to the date of sale, Hatch, Blanche K. Moore, Pearl’ Ken- 
nedy, and Troy P. Kennedy had peecutad assignments to Walter M. - 
Kennedy, authorizing him to submit a single bid.* They admitted, a 
a The appellants. submitted the so-called. assignments.. That signed by Hatch,: -and titlea 
“<A oreement; *? after reciting that Hatch is the owner in fee simple of Jana ediamnine aaa 


to be: sold on September 26, 1957, reads: 
amis agree to assign my priority. to Walter. M.: Kennedy; in. order thet, he may. 
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a ee that Ate bid aibatasa was a joint bid anid cat dies sSeatiion: 


of the preference right was a joint assertion.2 They contended that — 
the land owned by the group adjoins the land offered for sale over — 
an area. approximately 10 times more than the area by which the 
-property of Foutz adjoins that land and that it would be inequitable — 
and. contrary. to the. law and regulations to award the land to the 
applicant Foutz. They stressed the fact that Walter M. Kennedy 
-had an assignment: from the other applicants and appellants: at the 
.time of sale and-took occasion to question some of the statements in 
-the Foutz application. with respect to his need for the land and his 
use of his adjoining land:; They submitted ‘affidavits in support of 
‘their contentions. They. contended that under that eas u the 
departmental regulation (43 CFR, 1954 rev., 250.11 (b) (3)) = 
- pe aN VE eye. equitable considerations dictate, all of the subdivisions may be 
awarded to one of the claimants. | es 3 
‘the entire tract should: be awarded to thetin:” re a later es afte: ; 
‘Foutz had. answered . their appeal and also submitted affidavits re- 
-‘specting his usé of his adjc oining land, the Hatch-Kennedy group. 
requested that a hearing be held in the matter. They asserted their 
‘belief that there is a substantial controversy as to the factual situation 


io : involved which should be presented ¢ at a hearing. a 


oc) The Acting Director found it unnecessary to. defirising whisthor | 

s thes appellants were acting individually or as a group in the assertion 
of the- preference right, holding that the United States ‘and other _ 
| preference-right claimants must not be prejudiced by ambiguous and 


© gs conflicting assertions as to in what capacity: the appellants | were in | 


fact asserting a preference right to purchase at the public sale: He 
‘denied their request for a hearing on the ground that there was little 
‘likelihood that a hearing would develop facts decisive us the 1 issues 
involved. — | 

- In its present ipa the Hatch-Kennedy group repeata its attack 
on the assértions made by Foutz as to his need for the land and: his 
‘use of his contiguous land and urge that equitable ‘considerations, - 
‘which. they argue are all in their favor, govern the final award of 
the land: 

Before the Hatch- Kennedy group is-entitled to equitable considera- 
tion in the award of the land, it must first be determined that the 
group is a pr oper. preference-right applicant. This involves a con- 

submit a single unit bid on the above deseribed: land. Title from Govetiment to 
. be in the name of Walter M Kennedy, who is putting up money for bid. mp 
The “Agreement” signed by Blanche K. Moore, Pearl. Kennedy, and ‘Troy’ Kennedy is 


~ similar, . although there is no statement that, Walter M. ‘Kennedy | is ‘supplying the money, 
‘The’statement is made therein : : 
«* £ & Title in any land aqraraed to be invested in Walter M Kennedy. “  s 
2The bid submitted was signed by the five: individuals and the assertion of. preference - 
right’ was made in the name of: the five individuals and signed by their attorney. . 
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: A eree of wlisther the group cee is aired to. eeeernition! under | 


‘the statute where it is shown that one of the: members: of the. group fe 


| is not entitled to any preference right because he owns noncontiguous | 
‘Jand.and another member of the group forfeited any claim which -he 


-. may have had by his failure to submit timely. proof of his ownership — 


OFF contiguous land. ‘Essentially, ‘the question is whether 4 single | ee 


a preference-right. claim can be jointly made by an owner gina eon gdoue 
land and an owner:of noncontiguous land? ~ a 


~ In my opinion, such a claim is not. within. the. onbeaiintion of th e a3 


Satake -The-public sale law grants a preference right of purchase 
only to Owners of land contiguous: to that’ offered for sale; An owner 
‘of noncontiguous land has no preference right: To honor a joint bid | 


made by an owner of contiguous land and an owner of noncontiguous os, * 


land would be: to confer upon the latter a: benefit. to which he is‘ not 


entitled under the statute. It is no answer to. say. that to reject such a a 


- pid would be to deprive the owner of the contiguous: land of his -pref- - 


erence right. He would be deprived but only: because. he. voluntarily = 


chose to associate with him one. who is not entitled. to -a: preference ae 


as right. . Thus, the three members of the Hatch-Kennedy. group. who 


do own adj oining land and who. timely filed their.proof of such owner- | 


- ship could have. applied individually to exercise their.rights and:such 
_ rights could not have been denied. But they did not choose:to.assert 
their preference rights as individual owners of contiguous. land; — 

rather, they waived their rights i in favor. of a single. assertion of 3 7 


preference. right by. the group, + one. member of which admittedly did 


not own adjoining land+ — - 
- - Therefore, it must: be. held that the Se right asserted by the | 
= Hatch-Kennedy group isnot entitled to recognition... 
-_ This conclusion is not to be taken as a ruling that, if ce asi _ 
of the ‘Hatch-Kennedy group had individually owned: contiguous 


 Jand and had submitted timely proof of such ownership, a single” joint 


‘bid by the group would have been acceptable under the public sale 7 


law. This question is not before me and no view on itis expressed. 


-... Therefore, pursuant to the authority delegated to the Solicitor by 

- ‘the: Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental = 
- Manual; 24 F.R. 1348), the decision of the oe Director of the i 
ea of Land saeeipn seas 1s affirmed. eG oe ae | 


-Epmunp T. Far, 7 
Deputy Soon: 


: 3 One ‘who owns: aqniieuoue: land put fails to. , submit. t timely proof of Saulerenip: may be 
considered .as. occupying the same status as one who. owns uoncontiguous land. | 
_ £Probably each owner of contiguous. land. did not submit: an. individual claim ‘because - 
‘he would have had to submit the ‘amount of the page bid. > wich the. s0lnt offer only < one 
cid aaa was submitted. ~ . ae Z . 


AOU eeetnae 3 a / HOWARD D. GALLENTINE ee ee |) ee 


a CLADE oF HOWARD D. GALLENTINE 
7980 Gr) a Decided: May 5, 1960. 
- ‘Tnrigation Claims: “Water and Water. Rights: ‘Seopage 


. Where. seepage water ‘from sources other. than Bureau of Reclamation. “facil 
on ities was. sufficient. alone. to. cause damage to. property, . the owner thereof 


cannot be reimbursed from funds made available. under the. Public ‘Works tiga 


bat Appropriation, Act, 1960. 
| ADMINISTRATIVE DETERMINATION 


wow? D. Gallehtina? Buffalo Gap, South Dakota. tks filed | a - ; 
| dam against the United States in the amount of $5, 100: 2 for compen- # 


sation because’ of damage to his lands in the El sec. 7, and the os 


- NWYNW), sec..8, all in T. 6S. BR. 9 E., Black Hills: Meridian, 
_ County.of Custer, State of South Dakota, allegedly caused by seepage — 
conditions in the Angostura Unit, Missouri River Basin: Project, 
~ Bureau of Reclamation, and: ‘because. of damage to his cattle, whieh | 


either slipped or fell upon ice in the above areas formed. as.a: result of — | 


such seepage conditions during unspecified winter seasons. | 
The claim exceeds the. jurisdictional limitation. of $0.5 500: in he 
Federal Tort Claims Act (28 U.S.C., 1958 ed.,. sec. 2671 et seq.). 
..»Hence, it can be considered only ‘ander the provisions of the Public 
. Works Appropriation Act, 1960 (78.Stat. 491, 496), which authorizes 
the payment. of claims for damage to or loss of proveny — out. 
of activities of. the Bureau of Reclamation. —_- | 
In letter of March 25, 1958, addressed to the] Buresin of Roclamation; 
the claimant states that he is the owner of the above-described lands; 
that for some time prior thereto there had. been seepage from onan 
and ditches of the Angostura Irrigation District onto and under such . 
lands, causing damage thereto; that. because of the seepage he would — 
. be required to drain the. renee and that in his opinion “these dam-_ 


__ ages to my [his] land have been caused entirely by the Angostura oes 


Trrigation District and the Bureau of Reclamation.” _ 


Additionally, the claimant, in the affidavit which h accompanied his. 


-counsel’s letter of July 22, 1959, stated i in part: 


Rk ae since a date immediately subsequent to the develaument of the Riese: 


Irrigation facilities and the supplying of. irrigation water to those units within 


“said: Project that a . portion of deponent's property, and in. parteulee the South- ee 


| 1 Although he is " gometimes ‘referred to” as Howard D. “Gallantine, his correct ee - 


. ‘appears to be Howard D. Gallentine. ae, ; | 
Although the two-items of $4,200 and $900, comprising ‘the claim, ‘total $5,100, le 


letter of claimant’s: counsel to the Project Manager, Huron, South Dakota, dated J uly 22,0 00° - 

. 1959, refers to it as a claim in the amount of $5,300:. In his letter of April 7, 1960, 0 

; addressed to. this office, Hey however, refers to. the claim: as being. one in. one. amount of ia 
$5,100. . a 


. 8 "See Hote 2 supra. 
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east aioe ( SE) of Section Seven (7),? has continuously been subjected te 
seepage from irrigation. facilities of Units -of. the. ‘said Project to an extent of 
approximately four and one-half feet per second from not less than four sources 
of seepage, which said seepage and irrigation waters have rendered: useless ap- 
proximately forty ( 40) acres of. grazing Jand° as above described ; that the area 
affected by said seepage is of little use "to your’ ‘affiant: during the grazing ‘season 
in that same is continually boggy and portions" thereof are at times under ‘ap- 
proximately one foot ‘of water, and’ said area ‘during the winter season ‘is: s frozen 
‘and remains in‘an icey [sic] and dangerous condition; | eae 
‘That your affiant has suffered damage to cattle slipping ‘or taining’ upon the 
. ice * * * in the approximate. amount of Nine Hundred Dollars ($900.00), and 
has otherwise been damaged’ in the amount ‘of Four Thousand Two Hundred 
é, Dollars. ($4, 200. 00) - ‘through loss of the use. or Said. area, and as cost. or reclaim- 
“ing same; ae , : 
| ‘That your affiant * * very believes that i in 1 order is corr a ‘the said eltun: 
‘tion ‘and reclaim the above mentioned grazing lands, that it will. be necessary — 
toconstruct: approximately- three-quarters of a mile of ditch: or three-quarters of 
| fa moile of two foot drainage tile i in L order to peony ses seepage water to exist: 
| ing natural drainage .* * *, se fabs Sa are meee 


'. However, the record Gscloes that during the ea part of heist 
1959, Bateaii of Reclamation engineers inspected the areas here ’in- 
volved, which had been used for pasture, and observed that a good 
gtowth of grass and clover “was‘established inthe upper portion of 
the seeped area ‘located in. the SEV,SEV,, Sec. 7; and that a a of 
ce) was cut on the lower portion of the seep.” ° 
_ ; In a memorandum dated. October 7, 1959, the Binvediu Ss Haribnel 
a Dace at Billings, Montana, advanced several reasons for the denial 
of the claim, including the following: (1) the deep percolation of rain 
falling on lands situated on the terrace above: the seepage areas and the 
application of irrigation water to such. lands; (2) the existence of at 
Jeast two springs-in a portion of such: areas, as shown on Plate 1 of 
United States Geological Survey Circular No. 54. entitled “Geology 
and Ground-Water Hydrology. of the Angostura Irrigation Project, 
South Dakota”. (J uly es and (3): when the eae flows and. 


within t the Angostura Teri gation. District then, owned by the claimant 


‘The Acting Broder Manager. of ‘the Missouri-Oahe Projects Ofice ae ‘Huron, South 
Dakota, had a search made of the land records in the Office of the Register of Deeds in 
and for Custer County, South Dakota, for the purpose of determining ownership: of -the 
lands allegedly damaged. His memorandum to the Bureau’s ‘Regional Director at Billings, 
Montana, dated September 14, 1959, would indicate ‘that title to the E% sec. TT. 6 8.,,. 
R. 9 R., ‘Black Hills. Meridian, is vested -in-Howard.D. Gallentine ‘and Anita M. Gallentine, 
présuiiably his wife. In view of my decision in this Inatter, it is deemed MDMSPeSeHey 
to resolve the iuterest of. Anita M. Gallentine in the property: 

8 The Project Manager in a Memorandum dated October 13, 1958, to the. Regional 
Director. states, however, that the “ponded” area consists ‘of ‘7. acres which lie within. ‘the 
‘irrigation district and 3.8 acres which lie. outside of it and’ that they Hie Tower than the 
‘irrigated. lands on farm units 76, 78, and 107. 

’ §The Board of Directors of the Angostura Ir rigation District, in a lattes to the Project 
Manager dated August 8, 1959, expressed the opinion that “the benefits derived from 
_ such REEDOES: are in excess of any damages that may have occurred.” _ 
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i were: the dior aids to the seeped areas and represented a large pro- | 
portion of the lands: contributing to the seepage. flows. | 

The following table summarizes the available hydrological ‘date 
- ‘relating to the following-numbered. farm units adjacent to claimant’s 
- seeped areas for the calendar years 1957 and 1958, and the greater | 
Pate of the calendar year 1959: r 





Ferm Unit ’ Farm Unit | Farm Unit 
76 107 


ae 78. 
(108. 4lirri- | (25.68 irri- - C136. 02 irri- 
gated acres) | gated acres) | gated acres) 


1957. 





: . | | Aore fest |. <Aere fect | Acre feet — 
‘Trrigation water delivered =e 317.2 | ~ 668] 4040. 
eee inaee eae hes ie er eee | 188.3) = 446] - 236. 2 : 
Asa 3 eee oe es ~505.5/ 1114| -. 640.2 
" pais consumptive, use = S paeteae Sa 288. 5]. 56. Dp | 
; "Excess ne oe eee. a 267. ‘hale 
1958 3 
Irrigation water delivered. _-----___-- Sectle S 0+ 245. 8 
Rainfall..-— Dae an tl SNe las See eee 179. 2. 224. 9 
Se ee eee ene Were 470. 7 
Fatimated consol UNG, 1 oe eee). a eco: 299, 2 
| Excess eters ea “1027 ‘171.5 


1959 - 
| Irrigation Watee delivered Bus eee: eeaeeners 868. 0 389. 4 
Rainfall $202 2222. le Bei tle 134. 8 169. 1 
| ae, 502. 8 B58. 5 
Estimated consumptive use-!2_ 222222. 22--| © 238.5 272. 0 
eee water__.-..22 Sly 264-3. 








1 Computed by Lowry. J ohnso on haere | 
oF #2 Throtigh August:31.. . ee Geese, ore tee eae ‘tae é 
- /3/Phrough. October: ‘]- as: recorded bys the United States Weatlier Burean. Station at t Buffalo Gap, South 
Dakota. . Sea ha O80 3 mbes Bes ae win oF ar ak oe aes 


~ "Phe pain sinhingrization shows aiiite clearly that, during the 
oa above mentioned, after allowing for contributions ‘by irriga-. 


299.200 


BLO i 


tion and rainfall, and depletions by-consumptive use, there remained oO 


“TT Ag’ the formal: ‘claim ‘was “edeeived: by the: Bureau on July ''23;° 4959: 1t — een de-- 
termined that an. analysis of available rete aneate data ie ‘these hide would afford: an 
appropriate: basis for. this détermination. 


553043—60-——_8 . 
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a7 excess ae ‘apgregating’ approximately i 567, 6 8 acre o feat from the as : 
fel three farm units dinoens to the seeped a; Areas, without taking into con- an 


| “such. quantity of excess water would have aoe sufficient to ¢ cause. the. 7 
_ Seepage conditions. on claimant's lands without contributions of water = 
from other sources. _— oe ee . “ 


__ Favorable. consideration of a Sere undee: an . appropriation ‘act pate : : 
dee as. the one here involved 18 dependent upon a finding that the damages. es 
complained of were the direct. result of some non-tortious action on 


_ the part of personnel of the Bureau of Reclamation.? ‘Consequently, 
the record must show that seepage water from project facilities alone, 


. without contribution from. other sources, was sufficient to cause. the | 


* damages. pie however, water from. sources other than such facilities 
was: sufficient: alone to cause the damages, any seepage contribution | 
from. canals -or laterals oust. be considered as an indirect cause 

thereor.”: a0: a : : iy 

Based on the ee I eens that the damages have not been - 
- established as being the direct result of non-tortious activities of em- 
- ployees of the Bureau-of Reclamation. Accordingly, the claim. is not. 
: cognizable under the Public Works APR TODEAON Act, 1960. 


DererstiNation: 


_ Therefore, I aoternins that 
Aa) Howard D. Galletitine has suffered > no damage foot which i is 
entitled to. compensation under the provisions’ of the Public 
Works Appropriation Act, 1960 (73 Stat, 491, 496) ;-and 
ty the claim of Howard D. Gallentine must be denied. 


Epmunp’ T. Frirz, 
ae: Solicitor. 


Sor . stay FRANK M. ‘MoGINLEY | 
a A204 oe Dende May 12, 1960 
: Oil and: Gas Leases: sands Subject: to | 


Lands withdrawn from all forms. of approptiation under the public land taws, 7 28 


ath ‘including the mining and mineral leasing laws, and reserved for use. by the 
' Department of the Air For ce, are not available for leasing. under the Mineral 7 


. Leasing ace ot svete and: an oil and. gas lease offer for. such: fands 1 is properly out 


© . se a gltagiee 


a table. a 


ape ve ee Pac: Ru. C0, 1560 (ar. " (May. 10,: 1954), and. administrative determinations ds z 


cited: therein... - 
“10 Ralph B.. Osborne: TPss2 an) (September, 17, 1959); Walter 1 re ‘Stimpson, ‘7-033 


| Ure. (Apri 1, 1959). 


ei igeaq ipl e se ORE ey on RANE M.MoGINLEY ee nd OB 


May 12, 1960 © 


- Seretary of the Interior —Withdrewals and. Reservations: Authority + te 
. Make Pe Fin Ok . age BE . 


" Section 6: of the act: of Februany, 28, 1958, did not diminish ‘the. authority 6 of 2 2 an" 
the Secretary of the Interior. to withdraw public lands: under his control: o_ = 
; and jurisdiction from all forms of appropriation under the public land laws, Lo 


. including the mining and 3 miner ‘al ame law 8, for the benefit, of f the Depart- : | 
. ment of Defense. pas ie - aa 


APPEAL FROM THE ; BUREAU. OF. LAND MANAGEMENT 


--Brank M. ‘McGinley has appealed to the Secretary: of the Thisdior - 
Poa a decision of the Acting Director, Bureau of Land Management, — 
dated August 3, 1959, which’ ‘affirmed a decision of the Chief, Minérals 
Adjudication Unit, “Anchorage Jand office, dated Ja anuary 15, 1959, 


_ fe) jecting in part his noncompetitive on and gas lease homey, "Anchorage a : 
| 024368, filed June 23, 1953. =, 


Ina decision. dated February 12, 1957, fie. manager of fe ‘Anohar. | 
age land office suspended action on the appellant’s 3 application insofar 


as it pertained to the SW14NEY4, SYUNWY,, SW andNwi, SEY a 


“gee. 99,7. 5 S., R. 13 Ws Seward } Meridian, Alaska, a total of 320 acres, — 
a for ihe reason. ‘that on ‘December: 28, 1954, the United States: Army 
had filed a request for withdrawal: of this land for military: purposes. | 


The manager stated that the withdrawal application specifically re- 


quested that the lands be withdrawn. from mineral leasing. | Sub- a 


| sequently, the decision of the ‘Chief, “Minerals Adjudication: Unit, 7 22 
~ yejected the appellant’s application as to the land | described on the: 


* ground that Public Land Order No. 1752, signed November 12, 1958 in re 


- had withdrawn the land from all-forms of. disposition, including the a 
mineral leasing laws, pursuant to the Army’ S request. | on 
In his appeal the appellant contends that. the. suspended portion of 2. 


~ his lease offer was subject. to the provisions of section 6 of:the-act of _ | 


| February 28, 1958 (43 U.S.C, 1958 ed., sec, 158), which een 


_ All withdrawals or. reservations of public lands for the use. of any. agency Of 7- 


the Department of Defense, except. lands withdrawn or. reserved specifically Gg? 2s © 
naval petroleum, naval oil shale, or naval coal reserves, heretofore or. hereafter eeee 
‘made by the United States, shall be deemed to. be subject to the condition that te | 
all. minerals, including | oil. and gas, in the. lands SO withdrawn or reserved. are. s 
under the jurisdiction of the Secretary of ‘the. Interior and. ‘there ‘shall ‘be. no. 


"disposition of, or. exploration for, any minerals. in such. lands except. under ‘the . 


. applice He public land mining and mineral leasing. laws: Provided, ‘That no dis- . 


PEs are ae Abed 


ae ‘the Secretary of Defense, ‘after ‘consultation with the Soca of the Se 2 ; 


“determines that such disposition or exploration. is inconsistent with the ay an : 


use of the lands so withdrawn or reserved. 


| The appellant contends that the effect of ces proviso i is thas lors iz | 
tion for. or disposition of rainerals ee he. disallowed only, im instances.” ee. 


4a 23 ER. 8982 (November 1 19, 1988). 
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where the oe of Defense, after consultation with the Secretary 


of Interior, determines that such exploration or disposition would. be 
. inconsistent with the military use of the withdrawn lands. He states 
that the clear implication is that a military withdrawal will not be 
allowed to “interfere” with mineral leasing by the Secretary of the 
- Interior unless the Secretary of Defense has consulted with the Secre- 
tary of the Interior with regard to the matter and unless after such 
consultation the Secretary of Defense has determined that mineral 
leasing 1 is inconsistent with the military use of the lands. 

If the appellant’s argument is correct it is necessary to conclude 
that the intent of Congress in enacting section 6 of the act of February | 
28, 1958, was to open to mineral leasing | all lands “heretofore or here- 

| after” withdrawn. for the use of the Department of Defense, except 
where the Secretary of. Defense conferred with the Secretary of In- 
terior and determined that mineral leasing would be inconsistent with 
its military use or in other words, that the Secretary of the Interior 
can .no longer withdraw lands in a military. ‘reservation from he 
priation. under the mineral leasing laws. a | 

_ Lsee no. logical basis for such a conclusion, nor does it appear that 
the intent of Congress i in enacting section 6 of the act was to so limit 
the. authority | to make withdrawals. 

The purpose of section 6 is clearly set for in the report or the 
Senate Committee On Interior and Insular Affairs on H.R. 5588, 85th 
Congress, which became the act of February $ 28, 1958, wherein Mb is 


stated at pages 72-13: 


6. Section 6: Finally, the. ‘reported 3 measure - eovitied: in action’ 6, that. all 
minerals. in withdrawn or: reserved. public lands—except. lands. withdrawn. or 
reserved specifically as. naval petroleum, naval ‘oil shale, or naval coal reserves— 
are under the jurisdiction of the Secretary of the Interior, and that. no ) disposi 
tion thereot shall: be made except under— ee | 

Ke the applicable public land mining and: infvieral: leasing laws.: 

Read: together. with the committee: findings. above. respecting the Defense posi- 
tion. on petroleum reserves, the. obj ect and. purpose: of this section are clear. Until — 
presentation by Defense witnesses on petroleum reserves, and the effect of ‘the 
prospective airspace withdrawal on pending applications for restriction of outer 
Continental ‘Shelf’ lands, committee members had believed there was. universal 
agreement that responsibility, for disposition ‘of minerals in withdrawn or re- | 
‘served public lands: was éxclusively vested in’ ‘the Secretary of the’ ‘Interi ior. a 

‘Enactment ‘of this section into law actually. constitutes a. restatement. of the 
“law : as. it. is today, in the view of the committee and the. Department ‘of the 
Interior. In short, as declar ed above, the provisions of section 6 of the reported 2 
‘bill will serve to remove whatever dowbts may exist, if any, as to the’ laws. 
- which govern the disposal of or exploration for, any and all minerals, including oil 
and gas, in publie lands of the United States heretofore or hereafter withdrawn ? 
or reserved oy the Duited Sus — the use of defense “agencies. aS pe 857, | 


a 85th. Cong.) 


“On the: Waals of this lepidlative hisiony it ‘can si only b Bes sdnaluded that 
Penile clearly intended that lands. withdrawn for military . use 
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should noz.be available to mining and mineral Tensine activities unless 
| the Secretary of Defense’ makes the: determination ‘set out: inthe | 
proviso. It did not mean that a military withdrawal could not. “pro= 
vide that the withdrawn lands were not open to appropriation. under 
the mineral leasing laws, if the ee oF the Interior deemed. iti in 
the public interest to do so. 3 ie | CREE as | 
“In a recent case the Department eonaidoredl the 2 effect of section 6 of a 
the act of February 28, 1958, upon a military withdrawal, made prior 
to the date of the act, which prohibited mineral leasing. It held: 


It is ‘thus clear: beyond , doubt that Congress had no ‘intention other en to _ 
affirm the fact that mineral leasing ‘of some’ areas withdrawn. for defense | ' 
purposes, with certain exceptions, was. under the jurisdiction of. the: Secretary of - 


the Interior and. that. such leasing was. to bé in. accordance with : ‘the mineral 

leasing acts. There is no evidence that Congress. intended to stri ip the President, 

or his delegate, of his power to withdraw lands absolutely from miner al leasing. | 
In this case, the withdrawal order specifically provides that the lard is with- 


drawn from all forms of. appropriation: under the public-land laws, including the 


mining and mineral ‘leasing laws. Thus. the Secretary of - ‘the Interior has. no 
authority to lease for. oil. and gas purposes,- entirely without. regard to’ ‘the : 
attitude of the Secretary of Defense on the question whether such leasing would © 
be inconsistent with the military use of the: land. According gly, the appellant’s | 
contention that the Secretary of the. Interior must accept offers” unless the _ 
Secretary of Defense objects i is without. substance. B. L. Haviside, Jt, 66. ID. -_ 
271, 275 (1959). | | aF tgs 
F ee the Secretary, acting audee the uenty mess ca 7 
to him by the President in Executive Order 10355 of May 26, 1952, 
can withdraw public land from all. forms of appropriation under the | 
public land laws, including the mining and mineral leasing laws, at. 
the request of the heads of Federal. agencies and instrumentalities 
other than the Department. of Defense. 43 CFR, 1959 Supp.,'295.9 
et seg. I find nothing in the provisions of the act-of February 28,.. 
1958, or its legislative history to indicate that’ the Secretary was to © 
have less authority to withdraw land on behalf of the Department of. 
Defense (except for the limitation on the size of the ore) Le 
| than he has to. withdraw land for other agencies.» ben Dist” 
Therefore, it-is my conclusion that the Secretary: of the: Tntorior 
can, since the act of February 28, 1958, continue to withdraw public. 
| lands under his control and. jurisdiction from all forms of : appropria- | 
tion under the public land laws, including the mineral leasing. act, 
for the use of the Department of ‘Defense, so-long as the extent of the 
| withdrawal does not. exceed, the acreage: pieces of. section 2 of the a 


“The oe a6 colends that the second paragraph ¢ of. Public a | 


ae Land Order No, 1752 which provides: 


ae The Department of the Interior retains jurisdiction over. the management es = 
of the ‘surface and subsurface resources: including mineral resources, Of, ‘the a 
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a janis.” No dispose’ of. such | resources will ‘be waades ‘except under applicable 
public iand. laws With the concurrence ‘of the. Department. of the. Air..Force and, 
where. ‘necessary, only. after appropriate modification Of. The provisions. of this | 


order. (23 FR. 8982. 


is Tee aeisent with the eeircicent of section 6. However tint may 
be, the appellant’s offer is controlled by the withdrawal accomplished 
in. paragraph 1.of PLO. No. 1752, not. by the terms of paragraph 2, 
~ which would: become material j in this case ony if the order were to be 
- modified,: ; 
_. Finally, the appellant asks, if his ease offer for the withdrawn land 
“is. rejected, that he be given permission to conduct operations on that 
land by slant drilling from wells.surfaced on adj oining lands leased to 
- him: This request: overlooks the plain ‘fact that the withdrawn lands — 


a are withdrawn from all forms: of appropriation under the mineral» 


7 leasing” act. The withdrawal. applies | as well. to subsurface as to sur-— 
face. operations. and so-long as it remains in. effect all offers to exploit - 


ha the mineral resources in the withdrawn lands must. be rejected, 


‘ ‘Therefore, pursuant. to the: authority delegated to the Solicitor by oe 
me he" Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 
oo. Manual; 24 FR, 1348), the decision oft the ae Director, Bureau . ae 
S Land Management, i is affirmed. eee es 
< ~ : “Epson. T Frrvz, oa 
. Deputy. Solicitor. a 


"APPEAL or MONARCH LUMBER COMPANY 
I TBCA-217 | Decided Moy 4 18, 1960. oo 


ss : a ‘Notice 


Appeal will: not he dismissed on. ioton: in. case of substantial Sompilanes with : 
notice requirements of. “changed conditions” and “delays-damages” clauses — 
and in absence of a showing that. failure to comply with notice requirements 
would be injurious to the interests of the Government. . 


Contracts: ‘Release—Contracts: : Damages: Liquidated Damages 


-It-is well ‘settled that the failure to except an item from settlement has the 
effect of. barring any claim based on such item. ‘Therefore, a contractor who, 
in executing a. release, fails to include a claim | for extension of time is 
barred, and claim may be dismissed on motion. : 


BOARD OF. CONTRACT APPEALS. 


“The Government has moved to dismiss an: appeal from the contract- 
| ing officer’ S findings of fact and. decision * which denied the appellant’s 


ae -1 The: “Pindings of Fact. and Decision” of” the contracting. aiticey. is paadaced®. However, nee 


the appeal file. supports the. eonclusion that it was sent on August 17, 1959, by the con- 


. tracting officer. and - Teceived: by: ‘the: contractor-appellant: ‘On: August. 18,1959. . ‘The appeal, 
although, dated | “August 25, 1959, Was delivered. to. me contracting. officer. on, ep teper . 
ars 15, 1959. “Hence, the > appeal is tiniely.. _ ; 
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eae request. for: an. ae Of time for the performance: of i contract, : 


< to the extent, of 80. days? ‘and ‘denied the contractor’ g. claim: for ad-. - 


os ‘ditional: compensation. in the amount, of $1, 905.12.3 © 7 on 
The contract, as identified i in the. caption, provided for ‘the crocs (ee 


a ‘tien. of various. quarters on the Blackfeet Reservation, Browning, — “3 


3 Montana... | It was written on U.S. Standard Form. 23, (Rev. March | oe 


: 1953). ‘and ‘incorporated. the’ General Provisions of US. ‘Standard — 


_ = Form 28A.. (March: 1953) | for construction. contracts. The. contract - Sr : 
= Bee amounted to $9, 089. 46. x — a — 


Claim No 0. 1: Remission o Lot Liguidated Damages: 


eiaarie lant apa teal 


The Department cbunsel seeks to fave this claim dismissed on. ihe eee. 


- : ground, among. others, that the contractor did not, reserve. the claim : 
in the release..on the contract.. given by it on June 30, 1959. eee 
- Counsel. for appellant. states its position as follows: reso 


E Appellant: is embodied. jin the. fact: that in “the. telease. executed. by: “Appellant, 


Appellee s: principal argument for denial of remission of liquidated damages io OF aa 


these liquidated damages were not excepted. Other than this it. appears that . - : 
‘there. can ‘be absolutely no argument. against. remission : of: these. damages: to. Le, 


: ‘Appellant. See: Snare: & Triest. Co. v: US: (1920) 55. Ct. CL 386: Morris v. Us 

| 50 Ct..CL 154. (1915) ; . Relief could also. be granted under 41 U.S.C. 256A, and 
see Salomon v. Us. Ct. Cl: (1878) 19 Wall. nue with respect. to verbal agreements 

- for extension. - Appellant. submits: that: this being SO, Appellee now holds money 


in. the amount of $100.00 which rightfully belongs to Appellant.. Failure of 


i “Appellant _ to specifically exclude. this amount from the. release executed and 
_ which. dealt with eonstruction. items on_ the various. ‘puildings clearly cannot 


. entitle Appellee to retain money. due and owing Appellant: The authority: which _ a 


: Appellee: cites is: inapplicable to: this. situation : and. does not. prohibit the 1 xemis- i 
a sion of these liquidated. damages.* 4 ee ; 


Poem cie 


. We read into this statement by. appellant’ ner an. adinission that : Bea 


ines the claim was not. reserved i in the release on the contract, and. we can 7 


= In. his appeal of ‘Miguse 25. 1959, “contractor: ‘appellant asks. for’ the release. ‘of iqitdatea | a? oaks 
damages in the amount of $100. At the. contract per diem rate’ of. $5. (par.: 8, General 


Conditions), this would. amount. only ‘to..a remission of liquidated. damages for. 20 days. 
However, .. the ‘job Was. substantially. completed 20. days after the date. fixed. by: the con-— 


tract and, therefore, the amount actually assessed. as. paid damages was: limited. to ee, . _ 


$100. : 


oe “Appellant's 4 appeal,. ‘signed - on “August. 25," ‘1959, by ‘its. “Sales Manager” (who, ine ae : 
“dentally, also. signed’ the ‘release on the. contract) describes the claim’ as being ‘brought a 


under: “General. ‘Provisions. ‘Paragraph. 4 under ‘Change ~ [sie] ‘conditions’ © ‘subparagraph 


(G2) # * * The further description of the claini establishes the reference as being to. 


- clause 4, “Changed Conditions,”. of SF 238A. Appellant’s counsel: in “Appellant’s Teply 


ce to. Statement. of. position , of appellee”. of December 1, 1959). particularizes the claim, in- vo 

pe addition. to the. remission “of liguidatea damages. in, the amount of $100, as ‘follows : ee ait 
7 . eA, Additional compensation, for work. ‘performed. upon. the’ log: buildings ices ae ae a 
.. the: actual - Site. conditions - ‘deviated ‘materially from. the representations, which. had. ae 
Eee been made" in- the. written. specifications and. where + the. Appellant placed. 00d. faith — ; 


yo and reagonable reliance upon said. specifications. . 


B.. Additional : ‘compensation : for. work performed on. Praae structures hich. were. ae 


2 eyo, strange, uncommon, . unforeseeable and unusual - construction. ; - Appellant submits Pare 


vs . that this .daim is also justified, by. the -written “specifications.” 


. . “athe: cases cited by appellant have no bearing ‘on the issue as ‘to “whether or. aoe a. : oe ak 
claim for extension of ome: or Temission of ce ea damages can be. barred. by failure cs 
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find j in en release 1 no ieee expressive of an intention to reserve 
this” claim. | a is ‘indeed well settled, as, ‘Department. ‘counsel has ‘ 
- pointed out, that the failure to except an item’ from settlement 3 in B 
release has the effect of barring a claim based onsuchitem® = 
“There's are, ¢ of course, exceptions 1 to this rule as the Court of Claims,* | 
the aisaened General,’ fe this: Board; = and other Appeal’ Boards a 
appeal file. nor hase. any ‘cireaimetatipas or ptnts foe ‘alleged which 
would ‘bring the instant claim within any of these exceptions. | 
Consequently, the Board considers the claim for remission of liqui-. 
dated damages | in the amount of $100 barred by the operation of the 
| release, and it 1s hereby dismissed. 


Tt is true that 41 U.S.C, 1958 ed., sec. 256a, authorizes the Comp- : 


troller. General of the United States, ‘on the recommendation of am 
agency head, to remit liquidated damapes 3 in whole or in part | “as in 

his discretion. may be just’ and equitable, eal ‘However; the Board i ig 
aware of no precedent for the exercise of this authority i in the case 
of a.claim that has been. discharged by a release, and, in any évent, | 
the function. of making, recommendations to the Comptroller Gens 
eral for its exercise 1s . Veet solely in the. Solicitor . of. this ; 
Department. a hee Pes Gee ahe * 3 


Olaim No. a: “Additional inabaties in hehe Amour — $1, 906. 19 


‘Under date of May 98, 1959, the contractor- appellant sent to the 
ae of the. contracting ee a letter in which it was.stated. that the 
construction of some sf the buildings to be msulated did not: conform 
to what appellant had been. “led to believe” prior to the’ award of the 


to except. it from the operation of. a release. In Snare é Triest Company Vv. U. 8, BB. Ct. 
Cl. 386° (1920), the Court stated at page 395 regarding © the remission of liquidated 
damages : “Upon what. theory the plaintiff. was chargeable with liquidated damages for 
delay” in completing the work that was not even included in the contract,. or the supple- : 
ment. thereto,. is-not made plain.” -However,. the Court. specifically stated at ‘page. 395 
- that. the. question. as. to. ‘whether the plaintiff was. chargeable with. liquidated. damages” 
was “reserved. in the release. ”» In W. G. Morris, v. U.S., 50 Ct. Cl. 154 (1915), no. release. 
was involved. Salomon v. U.S., 19 Wall. (86.0. 8.) 17 (1873). is correctly, cited for the 
position. stated above, . but immaterial to the issue here involved.” 

58. JL. Groves & “Sons Co., 62 ID. 145, 151; IBCA-8; 6 ‘CCE par. 61, 649 (1955) : Pz J. 


"Carlin Construction Ca. Vv. U.8., 92. Ct. Cl. 280, 308, 305° (1940) ; Eastern Contracting ‘Ca. 


v. US, 97. ct. CL. 341, 355 (1942) ; Bein v. U.S., 101. Ct. Cl. 144, 160° (1948) 3 Ww. Cc. 
“Shepherd Ve US. 125° Ct. Cl. 724, 741 (1953) ; Torres Y. US. 126. Ct. “Cl. 76, 78. (1958). . 
-. 8 Nippon Hoao. Company, Lita. WU S.Ct. Cl. No. 479-54 ape: 2, 1958) ; We 
Packard & Co. v..U.8., 66 Ct. Cl. 184, 192 (1928). : a ne Oar or eee a 
_ | 785 Comp. Gen. 14 (1955). . ia “eo _ 

. 8 United. Conerete Pipe Corporation, 63. LD. 153, 160; TBCA-42; 6 CCF par. 61, 870 
(1956). ‘Without reforming the instrument, the Board. disregarded a release which — 
_ given under cireumstances which made its acceptance inequitable. ae ae ; 
4 Par kside Clothes, Inc., ASBCA No. 261, 4 CCF’ par. 60, 856. (January 4, 1950). 
10 Officials of this: Departnient do not have authority to: waive the imposition of liqui- . 

dated damages on equitable grounds. | See’ Royal Indemnity Coa. Vv. U.8:, Nad U.S. 289, 
294 (1941) ; McCann. Construction Co.; 61D. 342, 845; CA=204° (1954). . 
--it“phe Board is * * * not authorized to make such’ recommendations to the Pompivoties 
General.” 8, J. Groves & Sons Pumper, 62 LD. 145, 158; IBCA-8} & ccr bar. 61, 649 
: (Topo s ost 
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one ‘audi in eon an. extension of time on ane aeons was ste 
quested. In-a letter of June 4, 1959, the contractor-appellant, stated. 
~ that. the: construction. of a ier of the. buildings, including those 
mentioned in the prior. letter, did. not conform to what.had been 
anticipated, and-asked. for additional compensation. on account, of 
“these unknown conditions * * * under paragraph 4. of the General - 
| “Provisions” of the contract. "Finally, by letter dated June 30, 1959, 
the contractor submitted a claim for. reimbursement in the amount of | 
$1,905.12. for the extra. costs. alleged ¢ to have been incurred in insu- 


ie | lating the buildings... 


The ‘claim. was denied. a by. the contracting: officer primarily ¢ on 1 the - 
| : ground that— i 


there is no record of its reanbne een $s] paving filed. timely: written none asi re- 
quired. by Articles. 4™ and 5(c).* of the General Provisions of the Contract; hence 
. there is no proper basis for allowance of the Contractor’ s claims: or any part 
thereof and they are therefore denied. . 7 . 


Additionally, the contracting’ officer: a appears to have based: his denial 
on Article 5 of the General. Conditions entitled “Visit to Site and 
Site Conditions.” 9 14 i 


2 Clause 4 of Standard on 238A, “Changed: Conditions,” requires “prompt” notice 
. to the contracting officer in. writing but the “Contracting Officer may, if he determines the: . 
facts so justify, consider and adjust. any ‘such claim asserted before the date of final 
settlement - of the contract.” 3? The’ record establishes boa tae claim was wane prior to 
the final settlement. _ 

In considering the above dates of May 28, : 1959; “June 4, 1959, ‘end: June 80, 1959, it 
must be kept in mind that the appellant asserts’ ‘that the conditions for which | ‘claim is 
made were first encountered on or about April 15, .1959, and that the. contracting. officer 
found that the contract. was: substantially completed on June 20, 1959. 

The notice | ‘requirement’ of: Clause 3,- “Changes,” may also become - pertinent | if the 
true nature of the claim should prove to be in the nature of a , “change”? or “extra work’? 
rather than in ‘the nature of: changed conditions, 

The Board’s attitude regarding notice requireménts: generally: parallels that of. the: Gout : 
of Claims which stated on May 4, 1960, in Allied Contractors, Inc. v. United States, Ct. Cl, 
No. 195-58, as. follows : “Ag. to the question, of written notice, the contracting officer or 
his. designated representative was thoroughly familiar with the written requests of the 
plaintiff for payment of the excess cost * * *. “They” discussed. these claims from time 
- to time and when. the final adverse decision. was made plaintiff appealed. that decision. . 
It had’ filed .a, written notice originally and “we do not construe that it must file. aD . 
: additional claim, for excess cost every time a. new. rock was discovered. * * *” 
nae Clause. B(ey. ‘provides for written. notice * ‘within 10 days from the beginning: of any 
: such. delay, unléss . the Contracting Officer shall grant a further . .period of time prior to 
the date of final settlement of the contract, aa but, the consideration of that clause ‘is ‘not. 
per tinent to the disposition: of Claim No. 2. ; 
4 Article a differs: materially from. the igarnanity type” of “Site. Investigation” clauses. 
used. ‘by some other Government ‘construction | contracting agencies, _ Article 5 merely: . 
seems to parallel clause 2 of Standard Form 22 entitled. “Conditions at Site of Work.’”. 
It is noteworthy that. Standard Form 22 describes its contents merely as “instructions” _ 
and specifically provides that the instructions ‘are not.to be incorporated in the. contract.” 77 


_ Article 5-used.in the instant contract provides as follows : 


“Bidders are requested to: visit the site and to inform thenjdélves: concerning alt 

_. the conditions under which the work is to be done. Failure to. visit the site will in 
no way: relieve the contractor ftom, the necessity of furnishing any materials and. per- 
Ase. forming any: work, that may. be required to complete the contract in strict accordance: - 
with the true intent and meaning of ‘the drawings and specifications , Without addi- | 
tional cost'to the Government. 
“Information contamed in the Specifications or shown on. any plot. Dian. or draw: . 
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ah Studer Construction Genpuny ies Board denibd a en io 


dismiss: Im a case where there-had been ‘substantial compliance with - 


| the notice requirement of clause 5 of Standard Form 283A, the “de- 
—lays- damages” clause. The reasoning in: that’ opinion applies’ with 
-équal force tio the notice requirement of clause 4, ‘Furthermore, both 


ar clauses affirmatively confer on’ the contracting officer’ authority to. 


; waive: lack of compliance with the notice provision, and, under the - 
7 “disputes” clause of the contract, the propriety of a determination: by | 


the contracting officer not to exercise: this ‘authority ‘is’ subject. foe ee 


| ‘review by the Board.** With respect to the circumstances in which a. . 


waiver should be-granted, we quote with approval, as. furnishing > 
proper: guide in contract adininistration, and as statitig a principle. 
that will -be applied by the Board, the ies language £ from — i 


: holding in. S anders .* 


a a ee * the Board is justified in ignoring the contracting officer’s railing: based :. 


. upon the 10-day rule as an adherence’ merely to the letter but not the reason of 


the rule. In other words, even though the contractor is late in. notifying the 


. = eontracting officer of the error of which he complains tt is: not. intended. that the -_s 


Government should take advantage of the 10-day limitation merely for the sake 

of applying the rule. rf is true purpose is for protection against delays that are. 

_ injurious to the Government's interest. -If not niorlone then, of oa there a 
j is no object i in applying the rule. (Italic supplied.). | res a oy ake. 


Hence, where the record. establishes, or where. ‘the: eontencton: re- a. 


quests a hearing in order to prove, either substantial compliance with 


the notice requirement or circumstances justifying a,waiver of lack of 


Fe com liance, we follow the rule of declining to sustain motions for 
D. 


- dismissal, baded solely on the absence of fowaal notice.%3 sh. te 
The contractor-appellant has alleged that “we have fully complied” ae 
a with the notice requirements and. that ‘ “proper notice was given 10 a2 

the: Contracting: Officer. 9 Tt has alleged that, the conditions at: the < 





“4ngs as it. ela tee to conditions ‘at the site is believed ‘to ‘be reliable put? eich: infor: 


mation. is furnished for the. convenience: of the bidders and no guarantee: of the ace a 


4 curacy of the information is made or implied. 3 ; 
- Assuming. (but. not. so holding) that Article - 5 contains contractual duties which: can oy 
be enforced, its provisions ‘would not enable the Board to. dispose, of this claim On: motion 


in the face of appellant’s allegations that. before bidding appellant “made a very close. 
inspection of. the work to be done, but there was.no way to determine the hidden causes 


that . developed in this job: without materially damaging the property,” that the resident 
officers. of the. Goverment “would not permit the latter tyDe of investigation, and that in 
~ some > particulars” “the actual site. conditions deviated. materially from the. Yepresenta- 
tions which had’ been made in the written Specifications. a CF. the statement of. the 


pena ae. “the rule is “well established that where the Gévertiment’ ‘makes. Positive. 7 


statements in the. specifications or drawings for the guidanée of. bidders, that a contractor 
has a ‘right ‘to rely on them regardless of contractual provisions requiring the contractor 


- -..to make investigations, * See also Judge Madden’s statements in oe K. Ruff ve US., ae 


96 ‘Cty Cl. 148, 164 (1942). 
oan 18 Studer. Construction Company, 66 LD. 414; IBCA_95: 5922 BCA par. 2438 (1959). - 
18 Todd Shipyards Corporation, ASBCA Nos.. 2911: and: 2919, ‘BT—-1 BCA par. 1185- (1957). | 


"a Sanders, W.D., BCA No. 955, 3 CCF 862, 866 (1945) ; cf. Buford, Notice Require. 


ments under ‘Government Construction Contracts, 4 Minn, Ls. Rev. 275, 280° Pee hes 


. 1959). 
8 Raylaine Worsteds, Tao. “ASBCA No. “1842, 6 ‘CCF par, 61, 723 (1958). 
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<a, site were Sous io “the attention of Mr. eee Gorciumien site. ae. 


a representative, who. had issued instructions to continue with the work e: 
rather than stopping.” ee: ae , 


_ These: allégations present: pertinent 4 issues of ‘fat on. aie the ape 
. pellant is: entitled to an’ opportunity to. submit. proof. A factual — 


= determination of their correctness, either on the record, should the 2) 


case be so subinitted by the ‘parties, or by hearing, would s seerii arene oe 
a to dispose of these factual questions: ~~ 7 oe 


On: the other hand, the Government. will not be bartéd oe estab- 


a ‘lishing by competent: evidence that there was no substantial compli- 


ance ‘with the contractual notice requirements, or that a consideration — 

of the claim on its merits‘in the absence of such compliance would be 
~ injurious to the Government’s interest. Soe CL 
- As the Board has clear jurisdiction to dispose of the questions dis- 
cussed above, the motion. to dismiss Claim No. 2 is: denied. | 


‘Pauw H. Gast, Chairman. 


t concur : 


| Hirouer J. Suavonmn, ul ember. 


‘BERT WHEELER 


A28258 Decided May 23, 1960- 
Regulations: Applicability—Regulations Interpretation 


- When a resulatory provision soverning aublic land. oil and gas. lease offers is ~. 
. amended. by adding requirements in. a new:. subsection. to the provision, and — 
_ . the provision to which the subsection i is added is: not. applicable to acquired ; 
Bae lands oil and.gas. ‘lease: ‘offers, but the additional requir ements included in 
_ the amendment of. the public land regulation are intended to be applicable 
| to both. public ‘and. acquired lands’ oil and gas lease offers, then not only © 
- the public land. regulation, but also the corresponding: acquired lands. regula- 
: . tion should: be expressly amended by adding t the’ same » requirements to. the e- 
ie acquired lands regulation. eee 3 a Basra ? 


oil and Gas Leases: “Acquired Lands Leases—0il and Gas Leases: Applies a — 
 tions—Regulations: Applicability os 


eed. lands oil and gas lease applicaliong will nob be rejected for faitare’ * 7 


= to. ‘comply: with. a requirement added to the ‘public land leasing regulations. 
= rat it is doubtful. whether the amendment of. the public land: leasing. regula- 


2 - 2 Bote which: added ‘the: ‘requirement: also. ee to acquired. — is me 


ee eo ; applications. — 


oll and Gas Leases: Aonnize Lands. Teases—Oil and Gas Leases: Am ar - ee 


~ cations © 


“An. application foe an n acduired lands oil and gas lease: is s improperly pelectéd : 
"where the ‘applicant; does not accompany his application, with a statement. a 
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‘ as to whether he is the sole party 1 in | interest, ag | requir ed for a. 2 publi land . 
“lease offer.. rie ee oe er . serie * 


“APPEAL FROM THE BUREAU OF LAND ) MANAGEMENT 


_. Bert. Wheeler has. appealed to the Secretary. of the: Interior. fom a. | 

decision of August 14, 1959, by the Director,, Bureau. of..Land.Man- - 
agement, affirming separate: decisions by the Chief, Minerals Adjudi- 
cation Section, Eastern States. land. office, Te] jecting | Wheeler’s 
fractional interest oil and gas lease applications filed under the Min- 
eral . Leasing Act for Acquired Lands. (30-U.S.C., 1958,.ed., secs. 351- 
359). The offers, filed on April 30, 1959, cover. 164. acres ‘of land in 
Pope. County, en The United States owns & 50 percent miin- | 
eral interest: in the lands applied for and evidence was submitted | 
with the applications showing that the. appellant. controls the remain- ? 
ing 50 percent, mineral interest in-these lands. . 

Each of the appellant’s s applications was rej jected by a cree of | 
June 25, 1959, by the Chief, Minerals Adjudication Section, Eastern — 
States land’ office, for failure to submit with the application. a state- 
-ment showing whether the offeror was the sole party in interest in the» 


. _ offer and the lease if issued. Such a statement is required by one of a 


number of amendments of the regulations governing oil and gas lease 
offers on public lands which were adopted primarily to assure adequate 
enforcement of the law with regard to acreage holdings under oi] and 
gas leases. The amendment, which was approved. J anuary 8, 1959 
(24 E.R. 281-282), and became effective hice bo 12, a provides 


aS follows : 


- subparagtaph (3) of paragr aph © of section 192, 42 is amended and | sub- 
7 divided to read as follows: ie 
fe) Hach offer, when first filed, shalt be accompanied by: 


(8) as 
(ii)? = | 7 ‘ 
. (ili). a Aignea statement by the offer or : that he is 5 the sole party in inter est in 
the offer and the. lease, if, issued ; if not he shall set forth the names and the 
nature and: extent of the interest. therein of ‘the other. interested parties, the . 
nature of the agreement between them, if oral, and a copy of such agreement, if 
written... Such statement must be ‘signed by ‘all of the interested parties includ: 
ing the offeror, and ‘all interested parties must furnish evidence of their qualifica- | 
tions to hold such lease interests. Such statement must be filed not later than 
15 days after the filing of the lease offer. 


On J uly. ue 1959, .8. days after receipt. of. the land fice decisions, 
Wheeler filed the spatenient required by 192,42 (e) ( 3) (ili) indicating 
that he was the sole pany in. interest 1 in. snp ours and ne ea 
leases. es 6 oh = ity 

The Dior: S paeidon. efeaae na fejescon: of ce ‘oaks held 


% that the failure of the land office to inform the appellant of the neces- 


i sity. of filing the statement — by, 43 CER 192 AQ 42(e) (3). (ili), i 


208). BERT WHEELER ee tee 200F 
: : | May 23, 1960 ac 


a response to ee inquiry as ‘to the requirements for ee on and gas 

lease offers, was no -basis for allowing the applications and that. the - 
filing for publication of the requirement in the Federal Register was 
constructive notice of its contents as provided by section 7 of the 


Federal Register Act (44.U.S8.C., 1958 ed., sec. 301) . Moreover, effec- 


\ tive June 16, 1959, the lands for which the appellant applied were — 
found tobe within the undefined known geologic structure of the 
Dover field. by reason. of. the completion on that date of a well-drilled — 
-by the appellant on land in a section adjoining that. here applied for. 
The Director’s decision held, in effect, that the lands ‘applied for must _ 
‘be leased, competitively since land situated on a known. geological — 
structure is subject to lease by: competitive. bidding and a noncompeti- 
tive application therefor. must be rejected - (Ernest A. Hanson, 
— A-26375 (May 29, 1952), and. cases cited therein). . —_ 
On this appeal it is contended that since: Wheeler fully. sorted : 
| with all of the instructions: for filing proper lease applications fur- — 

- nished by the Eastern: States land office more than 2 months after the 


promulgation. of 192. 49,(e) (3) (iii) and more than a month after the _ 


effective date of the regulation; and since none of ‘the material fur-— 
- nished by the land office mentioned the requirement. in 192.42(e) (3) 
_ (411), his offers. were improperly rejected for failure to submit the — 
statement required by, 192.42(e) (3) (iit)? It is unnecessary to answer 
this contention since the appeal can be disposed of on-another ground. 
_ The appeal raises the question: whether the amendment. st 192.42° 
(e) (3), which added new requirements for filing pudléc land oil and 
_ ‘gas lease offers, is properly applied to.aequired lands lease offers. 
There appears to be no. reason for differentiating between public and 
acquired lands. applicants in. the: requirements pertaining to acreage | 
_ holdings (see footnote 4, énfra),.but according to its numbering i in 
Title 43. of the. Code of :Federal Regulations, 192:42(e) (3) (iii). ap- 
plies only -to. public land lease offers. Wheeler’ s offers for acquired 


lands leases were properly. rejected only if the requirements of 


192. 42(e)'(3) (iii) are also-applicable to acquired lands lease offers. . 
For a number. of years after the enactment ofthe. Mineral Leasing — 
ieee for. Acquired Lands on. August 7,:1947,:the oil and: gas leasing 
regulations: issued under the. act, 43 CFR, 1949 ed.;.200-200.10, :con- 
tained special. requirements affecting acquired lands oil and gas: ‘leiise 
: offers which varied from the provisions of the Mineral Leasing Act: ot 


ce response to a Pedtient: addressed to +e ester: States tana office by Wheeler, for 
-advice as to the procedure to be.followed in. acquiring ‘oil and. gas leases on. these lands, 
copies. .of Form 1196. ( acquired lands noncompetitive oil and ‘gas offer to lease and lease) 
and, of: Circular: 1890 {containing acquired lands oil and gas leasing: regulations 48 CFR 
. ‘200. 3-200. 11, effective January $1, 1955), were sent . to. Wheeler under diag of March 
io ah .1959,, without eererence to the peduinemient: in Pees fae) cn): 
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| 1920, as eda (30 U. S, 6, 1988 a ‘sec. 181 et seq. a: 2 Most ae the 5 
7 ‘dotailed requirements governing the filing of oil and gas lease offers. 


were not. set forth’ separately for acquired lands lease offers, but, by a : 


| regulation,. the public land leasing regulations, “unless inconsistent 
with the provisions of the Acguited Lands ‘Act, ‘have been, and are 
now, applicable to. acquired. lands offers.and leases except as étharwise 
Specifically provided in the acquired. lands leasing. regulations? In 
general, from 1947 until J anuary 31, 1955, secs, 200-200.10 of 43. CFR 
contained’ those ‘provisions relating to’ filing oil and gas ‘lease offers 
for acquired lands which’ differed froin the provisions governing the 
filing of public’land oil and gas lease offers because of Special provi- 
sions of the Mineral Leasing Act for Acquired Lands ‘as to which no 
“provision of the 1920 Mineral Leasing Act corresponded. © eee 
Effective J: anuary 31, 1955, however, the acquired, lands oil and | gas. 
leasing regulations | (sees. 200. 1-200: 11) were amended’ to set: forth — 
_ -not only the specific provisions ‘which: were applicable only to: acquired a 
~-lands, but also:the detailed: provisions previously contained only in 
Part 192 of the regulations ‘governing public. land oil and gas offers 


and leases, but. applicable under 200.4 to acquired lands oil and gas- i 


a lease. offers (see footnote 3)... Consequently, almost none-of the pro- 
visions. In “Part, 192. of 43:°CFR ‘were: applicable: to acquired lands 
offers after January 31, 1955, because since:that: date; the acquired 
= lands: regulations: contain what amounts to a: duplicate: set of Sle 


: ek of. provisions in. Part 192. “That is) “200. 1-900. it now: es 


many. provisions which are. almost, identical with the provisions in 


Part’ 192° and. these provisions amount. to-a: duplicate. set of detailed — 
regulations governing oil and. gas leasing: ‘on! acquired lands.’ Most 
of the provisions: in 200:1~200. 11 are: “specific provisions within the 
EEE clause of 200. il es footnote: 3), and to. the cag that 
Minds oil oe gas sc lose rite are not applicable to acquired inns 
‘offers‘and leases (48 CFR 200.4, supra). | 
For example, 48 CFR 200.8, entitled “Offer to lease’ and i issuance 
| -of lease” (for- acquired | lands), contains ‘40 paragraphs which cor- 
respond very closely to the 48 paragraphs in. 192.49, also’ entitled 
“Offer to lease and 1 issuance of lease,” which’ are: ppepene to public 
es Section 10 of the: ‘Mineral Leaaine ree for Aciuined ‘Lands Caines: see. 359) provides 


| that the rules and: regulations ‘which the’ Secretary: may prescribe under the act shall-be 
the same as those prescribed under the mineral leasing laws to the extent that the 


- - latter are applicable to the former. 


343. CER 200.4.-(25 FR. 500) was amended: on anaes 15, 1960, but has_ remained 
almost unchanged: since 1947: with regard to extending ‘the provisions governing the 


‘filing of public land oil and gas. offérs and. issuance of Jeases on ppuble ands: to. acquired . 


plands: offers: and leases. ::'200.4 states: ; 
. “xcept as otherwise’ ‘specdfiedlly: provided: in 58 500. 1 to 200. 11, inclusive; ‘the: regu- 
lations prescribed: ‘under the ‘mineral . leasing. laws, and contained in. Parts 70, 71, 


~ - and.191 to 198,. inelusive,. of this chapter, shall govern the disposal and development aon 


of. minerals under . the, act to. the extent that they are not inconsistent. with the 
- provisions, of: the act. * ok, ee . | | 
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: aa 199, yidn(e) (3) ne. 200. 8(c) ( 3): are ign can ee provisions 


i governing. public and: acquired. lands lease offers, -respectively... Be-. ice 


- fore the-recent: amendment of 192. 42, (e) (3), the regulation required, 7 
inter alia, that. an individual. offeror whose. offer was signed by an | 


_ attorney . in fact: or an. agent,. file a statement as to whether. his direct 
and. indirect. interests’ in, oil and gas leases, applications, and offers ae 
therefor exceed .46,080 chargeable acres in'the same State, or 100,000 


acres in the. Territory | of Alaska. (emphasis. added)... . The ea acne | 
subdivided the requirements of 192 A2(e) (3) into two subsections 


(numbered: (i) and (ii)) and added one new subsection. (numbered ve 


_-(ili)) which is the sole party in’ interest provision, quoted above. 


: - | 200.8 (e) (3). requires the offeror, if an individual whose offer is signed . a ‘ | | 
~ by-an. attorney. in fact or. an agent, to submit: a. statement. showing a 


whether. his: direct. and. indirect. interests in oil and gas leases, appli- . 


cations, and offers for acguired lands in the same State eacned 46,080. 


a chargeable:. acres, (emphasis added). It is evident; that.-before the a7 
recent, amendment of 192.42 (e) (8). it. was. not. applicable. to. acquired | 


arn lands lease: offers since the public. land interests of an: acquired: Jands — 

oe he _offeror-do not. affect. his qualification to hold an acquired. lands. lease,* ae, oe 
sand, | also. because the. almost: identical. corresponding provision . Pcs Sele 
200.8 (e) (3) , which. expressly refers. to. acreage interests in acquired — 


~~ ands, is a specific. provision governing. acquired: lands offers: within — 


the excepting clause of 200.4. For the same reasons, 192. 42.(e) (3) (i) ; 
se ale (ii): are not applicable to. acquired, lands. offera: as the: latter a 


2 | ‘provisions. and 192.42 (e) (3). before its. amendment .are identical. 


Inasmuch. as. 192. 42.(e) (3). prior: to its: amendment was net. aookS 


is cable. to acquired. lands offers, it is. doubtful. whether. the amendment 
Ee here. under consideration, which. divided. the provisions into. subsec- 


tions. and: added ‘a: new subsection, should be regarded..as governing | | 


7 Se . acquired lands offers. In holding that the sole: party..in interest == __ 
 provision.(192.42. (e) ( 3) (iii) ) was applicable to acquired lands offers, 
_ the Director’s decision.referred to the language of 200.4. which imposes 


a duty.on. an: offeror. to. examine the regulations in Part. 192 and. to 
seek to comply with ee ee all of their provisions found. to be : 


2 ‘applicable. _ 7 oo a 
But the. detailed provisions. oe 200. 8( e) ( 3); ae ene of which ce 
ar. correspond very closely to the provisions of 192.42(e)(3), clearly ex- 
elude the applicability of 1992. 42(e) (3), before its recent amendment, oo 
oe - to: offers for: acquired lands leases. “To the extent ‘that. there i is any 


- Variance. between the two regulations, 192.42(e) (3) and 200.8(e) (3), 
td 1s: reasonable to conclude that: the difference i is. intentional and that 


4 By administrative interpretation, interests | in leases « on acquired. lands are neared: | 
for Separately’ from those on ‘public, lands and any applicant is ‘permitted to. ‘hold leases 


= covering the’ maximum acreage ina: State on both ‘public ‘lands and. acquired Jands. Ac . 
cordingly, ° the: extent’ and: ‘interest of" an acquired. lands applicant. in: public. land’ leases ay RE oe 


and '-offérs. are. ‘irrelevant. ‘in’ ‘determining ‘whether he. has. Somplied ” with” the ‘Bereage | 
limitation’ for aequired lands. eae | 
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‘the provisions of 200. 8(e) (3). vovern “the filing of acquired inde 
lease offers whereas the corresponding: provisions of 192. 42(e) (3) — 
‘refer exclusively to public land filings. Such a conclusion is-war- — 
ranted because of the detailed and particularized provisions of the | 
“respective regulations, and is consistent with the provisions of 200.4. 
~ In these circumstances, when a provision of the public land. oil and — 
gas leasing regulations is amended by adding a new subsection to the 
provision, and the provision to which the subsection is added. is not 
applicable to acquired. lands offers (there. being a séparate and: cor- 
‘responding provision governing acquired lands offers). and when 
the amendment of the public land regulations is. intended to be appli- 
| cable to both public and acquired lands oil and gas lease offers, then - 
not only the public land: regulation but also the corresponding ac- 
quired lands regulation should be expressly amended by adding the 
same requirements to the acquired. lands. regulation. ~The Director’ S 
‘reliance on the provisions of 200.4 as amounting to notice that the 
requirement: in 192 A2(e) (3) (111) 1s applicable to acquired lands lease 
offers 1s not persuasive because even though the new requirement in 
192.42(e) (8) (iii) is not. inconsistent with the Mineral’ Leasing Act 
for Acquired Lands, 192.42.(e) (3), the provision to which the new 
‘requirement was added, was not applicable to acquired lands offers 
because the equivalent provision governing acquired. lands: offers, 
200. 8(e) (3), is-a specific provision within: ie. excepting clauseof 
200.4. It seems at’ best confusing and anomalous to hold: that the 
“amendment of a regulation. is. applicable to acquired lands. offers, 
although the provision which is amended is clearly inapplicable to 
such offers.’ In any event, publication: of ‘the amendment of 192.42 
(e) (8) without: any: preferences to 200.8(¢) (3) unnecessarily obscures | 
‘the Bureau’s intention that an acquired lands applicant must file the — 
statement showing whether’ hea 1s oe party: in® ‘interest ’ in the’ offer 
and the leaseifissued.§ Eee PE ae 
Because it: is: doubtful whether tha ainendincag of oe publié. lands 
~ Jeasing regulation, 192.42(e) (3), is correctly interpreted as resulting 
in adding ¢ a ‘mandatory: ree en, to fling’ acquired: lands oil and 
. In Tobin v. Bdwerd ‘s. Wagner Oe Pie. 187 P. 2d 977 ‘(2a Cir, 1951), a case in- 
volving the interpretation of a regulation which did not by its terms cover a. situation 
-which. the administrative agency | argued was meant: to be covered, the’ court: refused to 


4 interpret the pera as broadly as. would be done i a “statute. were aeerprcred. and | 
— Ge D. lle me 


“Wnterpreiad as the. statute. ..-In fairness to the. regulated, the: provisions. -of. the. ne . 


; lations ‘should. not be ‘deemed ‘to include what. the administrator, exercising, his 
delegated. power, might have covered’ but' did not!cover: True, in deciding what they 
|. do cover, we. must not regard their literal. terms merely, but must also. give. much . 
weight to ‘administrative interpretive rulings which have been ponliset ‘and. of 
which the regulated are thus on notice. * * *” fy at 
“The court did not extend. the regulation beyond. its ‘Iiteral. ‘terms tn. ‘this. case... et 
6 The Bureau’ S. interpretation of the effect of. 192. 42(e) (3).(lii).. ag.to.. acquired. lands 
“offers is” similar to its position. in another case involving. the. amendment of. a. public: lands. 
leasing regulation when: the corresponding | and, specific, acquired . Jands ‘leasing. ei, 
was not. amended at the same time (8. J. Hooper (Supp. ds 61 ID. 350 (1954))).. 
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gas peace: econ Aa the amendment: of ne equivalent. | a 
lands regulation, 200. 8(e) (3), the decision that publication of 19243 
(e) (8) (iii) in the Federal Register gave notice to acquired: lands. 
applicants of the necessity of filing the sole. party in interest state- 
ment will not be followed.’ Accordingly, the appellant’s applications. 
should be. reinstated and allowed, os all. else 3 1s regular, as. sof the date 
of filing..~ 

Therefore, pureuant, to the suthority Orne to: ihe. Solicitor iby 
the Secretary of the Interior. -(sec...210,.2.2.A (4). (a),. Departmental 
Manual; 24 ER: 1348), the decision of the Director, Bureau of Land 
Managements is ‘set aside, and. the case is: remanded for action i in .ac- 
cordance with: this decision. «: ae | 3 3 : 


_ Epmonp 7, ‘Farrz,. va ae 
| Pepa s Solicitor. ‘- : 


“JOHN z “ANDERSON, . kK AND EVELYN ca ‘STERLING: 
ome = aul Decided May 23, 1960 | 


7 _ 


When an oil . and: gas: “ledse offer is. improperly excluded: from ’ a drawing to 7 
‘determine the Dnlontiy of conflicting, simlianeously-led: offers, a a new draw- 
- ing must be held: oe ee BUTE A SS ore as BING Shae le ae 

: oil and Gas Leases: ‘Applications—Oil init Gas Leases: ‘Aereage Limitations | 


“Under the former departmental regulation‘ governing acreage: jimitations, an 
offeror holding excess acreage at the time: of filing an’ offer was. éntitled te 
 80:days within, which: to reduce his holdings. and if he did so. within that 

. time his. offer did’ not: lose’ ae as of the. time of. filing. 
Oil ‘and ‘Gas Leases: Applications — SS eee 


An offeror who files less than. the requir ed: Aves copies of his offer retains priority | 
“of fling. if he files the et aa number of copies within 30 bay —_ 


. APPEAL FROM. THE BUREAU oF. LAND MANAGEMENT 


John H. “Andabson: hag appealed to ‘the Secretary. of the Interior 
from a. decision of the Director of the Bureau of Land Management 
‘dated June’9, 1959, which reversed a decision of the manager of the | 
land office at Santa Fe, New Mexico, dated June 24, 1958, denying the 
request of T. K. Sterling and Evelyn H. Sterling for the inclusion of 


their joint: oil and gas lease offers, New Mexico 044463, 044487, and... 


044499, in drawings‘ to: determine the order of consideration of conflict | 
ing, simultaneously-filed, noncompetitive oil and ee lease offers filed v 


. “Tin. several cece: cases the ‘Department tias. held eae. when an apeiiens is: eG be | 
deprived of a statutory preference. right because of his failure to comply with the. re- 


quirements: of a regulation, the regulation shouid be spelled out. so” clearly. that: there - 


. -is. no basis for disregarding his noncompliance... Donald C. cada 06: i. D. (89T une): - 
oud oe Inc., de Hodge, 62 LD. 478 (1955). i 
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oer on April 1. 1958, pursuant to section 17 of the Mineral Leasing Acct, aie 
as amended: (30 U.S.C., 1958 ed., sec. 226)... -Anderson’s: offer, New 7 


_ Mexico 044796, was awarded: first priority. asa result of one ot the 
- ‘drawings which was held on April 9, 1958, after the Sterling offer, — 


a New: Mexico 044499, had been excluded’ from. that drawing. The | 
Sterling’ offers; New Mexico 044463 and 044487, had likewise been ex- 
eluded from ‘other. drawings held ‘on the same date. ~° - 


The manager held that the Sterling offers were not entitled to ie 
| ticipate in ‘the drawings because on April 1, 1958, when the Sterlings 


| 7 filed the 3 offers in: question, they also filed 39 sther offers which, in- - 
“ cluding the 3: offers in question, covered over. 87,000 acres: ‘of and in 


“New Mexico. ‘Those 42: offers, with the leases which T. K. Sterling 


“4 i ane already. held and the offers which. he. was: maintaining, brought him 
-.-over the limit of 46,080 acres in any one State, which is the statutory | 
limit for oil and gas leases and which the Department has adopted as 


te the limit: which may be held in leases and lease offers. The manager eves 


Daa. held that it was not until April 28, 1958, when the Sterlings withdrew 


“> -gome of their offers, that their acreage in leases: and offers was reduced _ " 


~~ to such an extent that the offers in question were within the limit and | 

ee therefore acceptable. eg. 1? 

The Director held that, although the Sterlings had sabenittad oe * 
one copy each of.the three offers at the time:of filing, they had sub- 

poe mitted the: required additional. copies:-within 30 days and, therefore, ween F 
. their offers were entitled to priority of filing as of April: 1, 1958 (43 — 


CFR, 199.42 (b).), all else. being regular.. The Director. held, further, 


_ ~.that while the filing of the. Sterling offers on April 1, 1958, caused. 


a ‘the Sterling offers to exceed: the limitation on acreage prescribed by 


the Department for leases and lease offers, the Sterlings had reduced _ 


that acreage to below: the maximum within 30 days after'the deter- | 


“mination was made that they held excess acreage (43.CFR 192.38(c)); 


eae that, therefore, their three offers were entitled to priority as of the — ; 
_ Anis of filing; and that the Sterlings were entitled to have their offers ge 


entered in drawings with other conflicting, simultaneously- filed offers. | 


et He therefore vacated the drawings held on April 9, 1958, and ordered = = 


new. drawings i in which the Sterling offers should be ineluded. Dates 

-—.-:*In this appeal to the Secretary, Anderson contends that. both T. ee 
Sterling and Evelyn H. Sterling filed many additional offers during 
~~ the months of May, June, and August, 1958, none of which was ap-. 


a ‘parently withdrawn. antil February or April, 1959, He argues that =- 


| -. those additional offers brought the Sterlings well above the maximum. 
acreage limitation and contends that since the Sterlings. were not 
oe qualified as offerors during a part of the time in which they were prose- 


- cuting their appeal to the Director a drawing held at a time when the 


| ‘Sterlings were maintaining: offers above the maximum permitted by 


a the Department: in which the Sterlings drew first aia could not 2 _ 


‘ result i in issuance of a, lease to them.» 
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We. are ‘not ener: here, however, with. any. Sifers ahah. the a 
Sterlings may have filed after April 1, 1958, or with their qualifica- 
_.. tions to hold leases at subsequent times. The only question. for:con- — 


x sideration. is whether the Director was correct in vacating: Srawings. oe 
oe from which the Sterling offers were excluded... eae 
The Director found that the three Sterling offers had priority Of 


= 2 Rae as of April 1,.1958, notwithstanding the fact that only.one.copy 


each of the offers was filed on that date. ‘The regulation. cited. by. the | 


a Director provides that if less than five copies of an offer are. filed, the: | 


offer will not be rejected, if not,.otherwise subject to rejection, until i a 
80. days. from filing have elapsed. -If during that 30-day period the = 
_ remaining copies are filed, the offeror’ s priority will date from the ts 
date of the first filing. ‘AS the remaining copies of the Sterling offers 
were filed during the 30-day period, their offers did not lose their pri- 


| ; ority of. filing as of April 1, 1958, because of their. failure to submit ue : 


7 . five copies of each offer on that date: Enea eae 
‘The other regulation cited by: the Director, i in effect when the e Stars ee 


a ling offers were filed, provided: - 


a No lease will be issued and no transfer will be approved until it has been coe = 
| shown. pursuant to the requirement of §192.42(e) (4) that the ‘lessee’ or ‘trans- 


: feree’ is. entitled to hold the’ acreage. Any party found to hold or control ac 


 eouritable. acreage computed in accordance with the principles above set forth ico 


‘in excess of the prescribed limitations shall be given thirty days within which “ 7 te 

. to file’ proof of the reduction. of the holdings or control SO as to conform. with 
a5 _ the prescribed limitation. : : eo 
_ The Department has held. think under that aden ae 30- Oday > 
period must be accorded to the offeror (Yakutat Development Com- 


7 pany, 68 LD. 97 (1956) ) and that if the offeror reduced his excess ea 


holdings within that period, the priority of his filing was: not ; lost. a ; 


Albert C. Massa et al., 62 1.D. 339 (1985). 


Although’ the: offers which. the Sterlings filed on ‘April 1, “1958, 6 eed. 


brought. them over the acreage limitation prescribed by the Depart. One. 


ment, they had 80 days within which to reduce their holdings - without = a 
~ loss of priority of their remaining offers. They reduced their hold- 


a ‘ings i in leases and offers by withdrawing sufficient offers on. April 28, ate tees 


1958, to bring them within the prescribed limit. The three offers here oe 


- in question thus were entitled to priority of filing as of April 1, 1958. 


The three offers involved in this appeal are in conflict with other — pee 


i offers simultaneously filed on April-1, 1958. Under another. depart- oo 


‘mental regulation (48 CFR 191.10), ae such a conflict. occurs, a es ng 
public drawing must be held to. fix the order i In which such offers will ee He 


be processed. 


_ As the Sterling offers had priority of filing as of April 1, 1988, a 7 = a 





143 CRA 192.3 was: maces aes 3, 1959 (43.CFR, 1959 Supp., 492:8). aa ee 
amended. regulation does not afford offerors 30 days within which to reduce thelr Holdings iat eee 


Be without loss ot ieee 
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as ‘they conflicted with other offers simultaneously filed on that tabs 
those offers should have been included in any drawings held to deter- 


mine the order of consideration. of conflicting offers on 7 


filed. | 

| As the Sterling offers were deprived of that opportunity, m viola: 
__ tion of the regulation governing conflicting simultaneously-filed offers, 
it was proper for the Director to vacate the drawings from which | 


those offers were excluded and to order new drawings in which the a 


7 offers would participate. 7 | 
- - Therefore, pursuant to the danorig delegated to the Solicitor by - 
_ the’ Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental 
| Manual; 94. FR. 1848), the decision of the Director of the Bureau of - 
Land Management is affirmed. ©” 
a } ‘Epuunp T. Fe RITZ, 
. Solicitor. | 


. 2 . BOYD L. HULSE v. WILLIAM: am GRIGGs - 
ery —4 Decided May 23, 1960 | 


es Homestedds (Ordinary) : Residence—Reclamation Homesteads: ‘Generally 
; The. requirement of the. homestead law ‘that. the entryman must. establish 
ee “residence. on his entry within a maximum period of 12 months from. the al-. 
. ae 3 lowance. of his. entry is not satisfied by. clearing. and leveling the land and 
". ‘cultivating it, where the entryman has lived, with his family. in rented prem-— 
“ises in the vicinity of the entry and has never. eaten, slept, or. kept any 
a possessions on the entry. 

= Homesteads (Ordinary) : Cancellation of Entry—Reclamation Homesteads: | 

| - Caneellation eo | 5 | : 
| “Where an entryman fails. to establish residence -on his entry. within 2 months 
‘from the allowance of his omy ve ouiry, must be. canceled. . | 


APPEAL FROM THE. BUREAU OF. LAND MANAGEMENT - 


“Boyd L. Hulse has appealed to the Secretary of the Interior from. se 


7 decision dated October 16, 1959, of the Director of the Bureau of 


md Land Management which dismissed a contest he had instituted against - 
reclamation homestead entry Idaho 07614. of William. H. Griggs 


and reversed a hearing examiner’ s decision holding the entry for 


cancellation. | 
-. Griggs’ entry on Farm Unit E, Tract E, sec, 9, fhe 10 8. RB. On E., 
B. M., Idaho, was allowed on October 11, 1956. On November O5, 
(1957, Hulse instituted contest prodesdinis against the entry on ‘the | 
eecund that the Griggses had not established residence on the entry 
prior to that date. Griggs.answered that he “has in good faith sought 
to establish residence on said entry and otherwise fully comply with =e 
the Homestead Laws of the United States of America and: the Ae: . 
— June 17th, 1902 [the reclamation law].” . 
A heaving was held on May 16, 1958, before a ene examiner 


22] 00 e ew pe ) BOGS. vw. GRIGGS ot 2 BEB. 
” | | , May 28, 1960 _ 


| pursuant to the Department’ rules of practice (43 CFR, 1988 8 Supp, i. - 


— 221.51 et seg. ). a 

7 Hulse’ S eae is based upon section. 2297 of the Revised Sinaia: a 

as amended (48 U. S.C., 1958 ed., sec. eo which states in. Lanes 23 
: part: | 


tf, at any ‘time afiae the filing of the affidavit as required in seétion. Petite: | 
two hundred and. ninety and before the expiration of the three years mentioned 
in section twenty-two hundred and ninety-one, it. is proved, after due notice to 
the settler, to the satisfaction of the Secretary of the Interior or such officer | 
as he may designate that: the person having filed such affidavit has failed to. ; 


establish. residence within six months: after the date of. eutry, or’ ‘abandoned the. « 


land for more than six months at any time, then, and in that event, the land 
so entered shall revert to the. Government eke And provided. further, That 
wheré there may be climatic reasons, sickness, or other. unavoidable cause, the 
| Seeretary of the Interior or such officer: as he may designate may, in his dis- 
cretion, allow the settler twelve months from the date of filing. in which to com- 
mence his residence on said land under such rules and regulations: as he ey 
prescribe.  & ce Kee | . ) 
There is little dette: as to mite facts concerning » Griggs’ rSlationship 
to the entry. At the time the entry was allowed Griggs and his wife 
and two children lived in a rented house in Twin Falls, Idaho. Dur- 
ing the winter of 1956-1957, Griggs made plans to build a house and 
loafing shed on the entry, but abandoned them when the Farmers. 
Home Administration, on which he was relying for financing, 1 rejected 
his loan application i in March 1957.- Shortly thereafter, another plan 
to move a one-room house onto the entry was abandoned because the 
house was too. small. Then inquiry was made as to another: house 
but it was not purchased at the time because of lack of funds. It. 
does not appear that Griggs made. any other attempt to place living 
quarters on the entry until the fall of 1957. In October of that year, 
he purchased. the house that he had inquired about and moved it. onto 
the entry on October 14, 1957. ‘The house rested on a few cinder — 
| blocks, the floor sagged, ae some windows and part of the roof were 
missing. In Je anuary 1958, Griggs placed a cot and oil heater in the 
house but slept there few, if any, nights and did not eat in the house 
because it was too cold and there was no range. In October 1957, 


Griggs had applied for a loan to construct a: basement. ‘Although it 


was granted in December 1957, construction was delayed because‘of — 
the pending contest. In March 1958, the basement and foundation. 


were built and the. house. moved onto it. Electricity was connected _ 


shortly thereafter and on April uP 1958, Griggs moved his family and 
furniture onto the entry. | 

» Meanwhile, in April and May of 1957, Griggs had the entry clearéd. 
of sagebrush and other debris and the land leveled at a cost of about 
$1,700. “He entered. into an. agreement with the Pool brothers -who 
furnished seed potatoes, planted, cultivated, irrigated, | ‘and harvested 


80: acres of the entry.. A crop of over 1 800,000 pounds of vee ro 
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was sold. Perce 75. to 80 percent of the proceeds went to the Pool 


| | . _brothers and Griggs received as his share $9 996. 69. ‘During the sum~ +. 4 
mer, Griggs and his wife were employed at work. off the entry, but. 


| . | Griggs was on the land practically every day, working at improving | a 
it. His wife gave him some slight assistance and they testified they 


os pare remained on the entry until the early hours of the morning: 


we ~ with the children sleeping in their automobile. | 


~The hearing examiner found that while the sy probably 4 in- | 


a panied to make the entry his home. he never occupied or lived on the 


entry, that. both act and intent are. necessary: for residence, and. that 
the entryman’s good faith was in doubt and, as a result, he: canceled — 


| ‘e the entry. The Director reversed the examiner and dismissed the 
-. contest on the ground that the existence of a habitable house was not 


essential to determining whether residence had been established within 
the time required, that lack of a habitable house is not indicative of | 
Jack of good faith, that. under all the circumstances Griggs could 
not be charged with bad faith, and that the contestant bad.r not made. 
a showing necessary for canceling the entry. . 
Upon appeal the contestant alleges that. the ie as ato the eaiabligh: 
ment of residence is moandatory, except for the 6-month extension 


which the Secretary may grant in. his discretion ; that the entryman 


| had not attempted to live on the entry until January 10, 1958, at the 
| earliest ; that residence cannot be established. without th. entryman 
occupying the homestead ; and that. intent to make the enuy a home: 
without living on it is not. enough. - ef : 
_In reply, the contestee says that the aricnes sufficient to support the 
: establishment of: residence need not be of the character. required for: 
final proof, that a double residence is not. conclusive of bad faith 
and thatthe entryman | has acted i in good faith. . : : 


The requirement that an entryman. eoiabheh “qeéidenee: ‘upon the tg 


| ee within 6 months (or 12 months in certain. circumstances) has. 
been part of the homestead law for many years, first having arisen 


aS a corisequence of the Department’s interpretation of the original: 
homestead act (act: of May 20, 1862; 12 Stat. 398) and then having 


been incorporated into the statute ‘by the amendment. of Revised 
“Statutes sec. 2297, supra, by act of June 6,1912. Bertram C. Noble, 43. 


a L.D. 75 (1914). The Department. hie. considered in many . cases 


whether an entryman has established residence within the meaning of 
~ the homestead law and has often defined the demands of the statute. 
_ In United. States v. Oa 59 ID. 489, 501-502 - )s the ee al ae 

ment stated: | 


re ‘The actual eigen or bodily. presence, must. be aécompanied by. a - 
2 certain intent if the place of new sojourn or ‘physical habitancy. is to. be. con- 


verted into such a home as makes the basis of legal domicile. In other words, 


a domicile of choice can be established only, by intent and by. act, animo et facto, 
- It is s not otherwise with homestead: oe ‘These same, S Deinielplas n underlie the 


} 


vemay yey ec le) Lic BODSEY Bs GRIGEB= 4 oy Ed ees aan 
: “May 28, 1960 ore 


ae, ferite. of - the. ‘honlecteni: awe | “Under sections 2290, 2091, a 2097, Revised 


: Statutes, the homestead . applicant is required. to swear ‘that, his “purpose,” or 


intent, is “in- good" faith to obtain a home for himself, ue and besides making 


sworn declaration of that intent, he is required to perform the act; namely, to: | ge 


establish actual permanett: residence upon’ the jand within 6 months: from | 
_ thie date of entry: | Bene ai - pcre Siads. 5: eo. ckin 5 ita ae + 7 
. The chief: rules. implementing. Hhieaes common . principles, here phrased with 
particular reference to homestead rather than. domicile, are. as ‘follows : ‘First, 2% 
there must be ‘intent. to make the desired. public lands the applicant’s home, or. 
‘fixed abode. This. intent is called. the: animus manendi, the intent to remain, and: . 


implicit. in it, ‘of course, is the intent nO longer. to have a home at the: former 


residence, or domicile; ‘second, there must be actual. bodily presence on the lands 
entered, this act of inhabitancy of the entry being called the foctum. . More- 
over, these two elements must: coexist. . _ The mere intent to. acquire a new home: 


- on the desired lands, if unaccompanied by. the factum of, bodily removal to the: a 
entry and: bodily presence there, avails nothing; nor does the fact of removal : i 
and presence if those acts be not’ animated by intent. 


Tn Whaley vv orthern Pacific gs Company, 167 Fed. 664, 7 0 
: (C.0. D. Mont. 1908), it was stated: | | 


| To establish 2. ‘residence under the ou estent ee there ana be a combina- 
tion of act and intent, the act. of occupying and living upon. the claim and the 


- intention of making the place | a home to: the exclusion of a home elsewhere. eek eT 


While an entryman must establish residence within the time allowed - 
7 by the statute, the initial residence need not be of the character neces- 
sary to satisfy the requirements for final proof (Crisp v. Maine, 59° 
ED. 406 (1947) ; Sletie v. Hill, 47 L.D. 108 (1919) ; George D. Parker _ 
ee Pred L. Richardson, A-26254 (January 10, 1952) ), which demands. 
actual residence. Harold Paul, 54 I.D. 426 (1934). 7 : 


‘However, the fact, that the entryman need. do less to. “establish s 


. Werden than to ‘ ‘actually reside” on the entry does not.mean that. 
either of the two. essentials of residence, the: act, and the intent, can: 


we ae be omitted. 


. The requirement that both aspects of eit be present ¥ was . made: 

B Eee in a recent: ease,-in. which in the first. entry year, the. entrymam 
~ had’ cleared 6 acres,. built 2 ramps. from the highway, sunk a. 20-foot: 
well, and poured 6 concrete piles to set a house upon. -He also alleged: 
- that he had built a house on skids: but was unable to move it upon: 
the entry because of soft ground, “At the hearing the entryman ad- 
mitted that he had not established any residence on the entry or even 
stayed overnight on it at any time prior to the expiration of 1 year 


from the date of the allowance of his entry. Upon these. facts, the ~ | 


Department: held that “Acts done ‘ in preparation to establish a resi-. | 


dence’ cannot. be regarded a8 the establishment of. residence” and _ - 


’~ affirmed the cancellation: of the ae if ony. J. Hrnst, AAO 196: es 
vember”, 1955). be 


tT0. the same effect : West v. _ Owen, 4 LD. 412 (1886) : 8 LD. 576 (3880). 
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With this case. in mind, an ax omiaaiohe of Griggs ion tohis . 

- éntry demonstrates that the most that can be said is that although he — 
‘was preparing to establish a residence on his entry, he failed to do — 

so until well after the expiration of the 6-month period, the 12-month | 


7 extended period, and the initiation of the contest. 


- Griggs did not eat, sleep, or keep any. possessions on the ae until ae 
J anuary 10, 1958, at the earliest. Whatever may have been his inten: 


tion, his acts fall far short of constituting the act of occupying ‘and — 


living upon his. sentry, and without. a: sufficient act residence oo 
| soe established, | : 
‘The suite religs bein upon n: Oniig ¥. Mt aine, supra, to Seaport 3 
his contention that he has satisfied the requirements of the statute. 


- In that case, besides cultivating some of the entry, Maine, the entry- 


man, applied fora 6-month extension, spent a good many nights with. 
his family on the entry in the first entry year, and was. seriously: 
hampered in his efforts to get a well drilled on the entry and: a home 
built because of the shortages caused by World ‘War IT. The De- 
partment found that although Maine’s residence on the land was brief 
and intermittent, it was sufficient, in the circumstances to show that 
the entryman could. not fairly be charged with bad faith. — . 
_ While Maine barely met the requirements of the statute, Griggs 
did not even do as much as Maine did and the circumstances are far. 
less compelling i in this case. I am convinced. that if Griggs had seri- 
ously intended to establish his residence on the entry he could have 
done so within the time allowed, although it may have inconvenienced © 
him todoso. Heand his wife were both employed and in good health, 
he had to have assets of at least $4,500 to qualify as an applicant. for’ 
the land, and he spent, $1, 7 00 1 in | his first ah year Preparing the land 
for cultivation. oa i 
Ag the Department said jong ago | | 
* * * it was fully in bis [the entryman’s] power nth have complied ‘git ‘the 
requirements of the law, in the matter of establishing residence, if he had. 
earnestly: endeavored to. do -so. Residence may be commenced in a very cheap’ : 
structure, but there rmaust. be he: *.* * Renshaw v.. po olcomb, 27.1 ieD. 
—- 481,183 (1898). ‘ 
The homestead act. dose an require the anean ie ne in the. ' 


first year, but it does require that he establish. his.residence on the _ 
entry in that year. Griggs, apparently, chose to devote his oa - 


to cultivation rather than to establishing a residence. -. _ a 
| _ Accordingly, it is concluded that Griggs failed to. establish residence. | 
on the. land within the time prescribed by law and that, as a result, his 
entry must be canceled. Wailkam M. ae, A-25882 (J uly 19, 1950) >. 
Henry J. Ernst; supra. pe “£2 
- Therefore, pursuant to the authority eiogatel ¢ to the Solinitor by = 
the Secretary, er ie ees (see. ones) (a), Dee, | 


Pg aa | : “Op @ @. MINING CO; ik — ; seid oa 


May 24, 1960 


| a 24°F. R. 1848). 5 the: decision of the Dineotor of ths Burau of _ 
| ne d Management is reversed and the examiner’ s decision is. affirmed. : 


- Epacunp T. Frirz, 7 
-, Pepi. Solicttor. 


2 & G MINING COMPANY 


, “acorad- : Decided May 2h, 1960 


i ga and Reservations: ‘Authority to Make 2 


‘The President of the United States has inherent, authority to withdraw public 

lands for. public purposes apart from the statutory authority vested in him 

py the act of June 25, 1910, and such inherent authority is not t gabject | to ee 7 
-restrietiony which attend his statutory authority. = a 


_ Bony and Reservations: Effect of - 


- “a + withdrawal of public land made pursuant - to the inherent authority vested | 
"in the President. is a complete bar to mining location in the absence of ex- 


press consent to. maining location, whereas a> withdrawal made pursuant to — | 
‘-the authority bestowed upon the President by the act of June 25, 1910, is — | 


_ subject. to mining location, entry, and patent for metalliferous minerals. 


:. : Withdrawals and Reservations: Revocation and Restoration—Withdrawals " 


and Reservations: Reclamation. Withdrawals 


a. petition for the restoration to mineral eniry . of land withdrawn for recla- 
_ mation purposes and as a part of the Imperial National Wildlife Refuge is 
_ Properly: denied even though the Bureau of Reclamation has. no objections 
. to such restoration when. mining operations would interfere with. the DUEDISS 
. for which the wildlife refuge was established. 7 


APPEAL FROM. THE BUREAU OF LAND MANAGEMENT 


A “The P&G Mining Company, a partnership, has appealed to “is | 
- Seceetany of the Interior from a decision of the Acting Director of _ 
the Bureau of Land Management dated June 25, 1958, which affirmed — 
- a decision.of the: manager of the land office at: Los Angeles, California, a 


dated August 9, 1957, rejecting its application, filed pursuant to the . 


~ -actof April 25, 1932 (43 U.S.C., 1958 ed., sec. 154), for the restoration — 
-. to mining’ location. and entry of sec, 29, T.13'S., R. 23 E., S. B. M., in. 
7 Imperial County, California. The epplicans subeaquantly narrowed 
its request for restoration to the S14SW14NE\, SYSEYNEY, 
NYNWUSEY, NUNEYSEW, and NW14SW1,4 of sec. 29. 
The land is presently included in a first. form reclamation withdrawal . 
for the Colorado River Storage Project made on October 20, 1931, 


‘under section 8 of the act of June 17, 1902: (43. U.8.C., 1958 ad., sec, 


416), and a reservation for the Imperial National Wildlife Refuge 3 
_ established under ths authority of the President of the United States 
‘and the act of Jurie 25, 1910, as amended August 24, 1912 (48 U.S.C., 
1958 ed., sees. 141, 149) by Executive Order 8685 dated: February’ 14, ; 

1941 ee Br. R. 1016). ‘The Bureau of Reclamation indicated: that it. 
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: would offer 1 no objection. to a. eed restoration of is restricted aréa ae 


Fn section 29, but the Bureau of Sport Fisheries. and Wildlife of the . . 


_. Fish. and Wildlife Service. opposed - opening of. this land to mineral _ - 
_ entry because it would create an island of privately owned land within - 
the wildlife refuge which would interfere with the proper administra-. - 

tion of the refuge.. On appeal to the Director of the Bureau of Land 
| Management, the Acting: Director of that bureau noted. the willingness 


of thé ] Burcart of Reclamation to: permit mineral: location, but held that 7 


| ‘Executive Order 8586, establishing the wildlife refuge, ne not: allow . a 
maiming location. SO that. the tna: would remain unavailable to the». 
- applicant even if its application should be granted, Accordingly, £ he — 


‘declared that the restoration ordér-would not be issued: | 
—. On appeal to the Secretary, the. applicant has renewed the conten- 
| tions previously advanced i im support. of its: ‘desire. to. undertake the 
Inining of uranium as a. consequence . of a discovery made while 
prospecting upon. what. ats thought was unappropriated or cunwith- | 
drawn public land. It has also attacked the Acting Director’s state- . 
- anent that Executive Order: 8685 does not allow. mining location, entry; 
and patent. ‘In doing so, it denies that. Clyde . A. Morgan, Watter F. 
‘Sager; A-27489 ( October 24, 1957), a- previous decision ‘ofthe Depart-_ 
-. ment also issued-in response: to a. reqtiest for: restoration to mineral 
location, entry, and patent of certain lands in .Arizona within the 
Imperial National Wildlife Refuge, has any relevance because, i in that. 
‘ase, both the. Bureau of Reclamation: and the Fish: and- Wildlife 


| Service objected to such action whereas, in this. case, the: Bureau Oba 


“Réclamation does not obj ect so that the wildlife reservation is the only 
impediment and, under the act of June 25, 1910, metalliferous mining 
is specifically’ allowed ' in areas: within’ or. weserved: under that act... 
| “AM that: the appellant has, contended. for. the. act-of June 25, 1910, - 
| may be. conceded i in this:case without changing | the conclusion reachéd | 


a by: the manager: and. the Acting: Director because the. order which | 


‘ “established the. Imperial } National Wildlife. Refuge invokes, as au- , 
5 thority, first, the general or. inherent authority. vested in the President ~ 
of the United States. by virtue of his office. and, second, that conferred af 
| pon: him by the act: of J une 25,.1910. - ie 
It has long been recognized that the President of the fe Uitiied. States, | 


fag ‘acting. directly or: through | the heads. of. departments, may.cause a 7 
particular portion of the public domain. to:be: appropriated. to. public 2% 


Oe ht use, and, whenever a. tract. of land. has. been. so. appropriated, it is | ya 


_- severed ee the. public, domain so that. laws which permit. the. acqui- me 
sition of private rights. in. public: land do not apply: . Wileow v. Jacke 


- SON. -13— Pet. ADT. (1839): Such. authority: remained. unimpaired by _ 


the adoption of the act of J une 25, 1910, which authorizes. temporary pe 


withdrawals from. séttlement, location;, sale,. or entry for. waterpower 


=f sites,. irrigation, classification of lands, or other public purposes-to be — 


. - specified 1 In. the orders of withdrawals, which withdrawals. remain in re 


: oe Bete 4 ve “May 24, 1960 - i re 


a aon. until ae aby the President or tye an. ae tot Cae LU med | ar i. 


. States. v. idwest On Co., 936 U.S. 459° (1915) ; Wilbur v. United £2 es 
7 States; 46 F, 2d 217, 220. (D: C.-Cir. 1980). It is not limited. bythe =. 
_ at terms of section 2 of the 1910. act, as. amended, which moni ‘that . 


Se es 


: tion, cae. oeupation, and prone ay under the mining: y laws: of “ 


or the: United States, so far as the same apply to metalliferous minerals.” 


. . ~ Mason v. United a Staten, 260 U. S. 545 5 (1928) In 194i, the ie Attomiey - 
i ~ General said: es 


When lands are. withdrawn. tannoratlly, foes. a: - purpose coming within: the’ 7 


“A 1910 Act, those lands are subject. to the. terms of that: act and accordingly. said 7 
mining. laws apply. . If, however, the lands are not withdrawn temporarily for 
“ea purpose: “within the 1910 Act, but for permanent: use by. the Government. for. 


| —-other:and: authorized uses, the mining laws made applicable to lands withdrawn © | 
an under. the 1910 Act do not: ue 40 One. Atty. Gen. 8, 81. y 


He added: 


. There should 1 Be considered ‘also the’ practical’ results of” an. interpretation - oe 
“that the act of 1910 was: intended to be all-inclusive. > Such: interpretation. would ee 


mean: that. land withdrawn. by the. President. since 1910 for military. or naval : 


— reservations. would in. many. instances. be. ‘open to. exploration, discovery, occupa- Bae 


tion and. purchase under the. mining laws. ‘This. would be true also of land 


ES withdrawn for other. essential Federal uses. In: ‘the’ absence . ‘of | compelling: : 


- considerations itv may’ ‘not’ be assumed that the Conerees intended this result, 
UES). re 


o Seats also. ne eublhed ‘nat: a . wildlife tee is a 1 purpose oe ae 
- whieh: the President may exercise his inherent power to withdraw © 


aay public lands’ (387 Ops. Atty.. Gen: 415. (1984) 3 37 Ops. Atty. Gen. 502 - 


22 (1984) see sec. 10 of. Migratory Bird. Conservation. Act of February | = = 
18, 1929 (16 U.S.C., 1959. ed., sec. 715i), and one for which such power” ee 
-. may be exercised notwithstanding the earlier.reclamation-withdrawal. 
ee See. memorandum dated J uly 30, 1940, from Acting | Solicitor to Secre- . SO 
a tary. relating to proposed. draft on an. Executive order to establish the Sandee 
- ‘Havasu Lake National Wildlife: Refuge. ; 


Tn this. ‘instance, the withdrawal was nies In the’ e exercise. OF the Shs 


i: President’s inherent” power, as ‘evidenced by the fact that a permanent oe 
eS refuge x was ‘established, although the authority conferred bythe statute = 
is also. cited. This. seems. to have. been a fairly. common practice for = 
ig a number of years? a Whi is s significant that i in some. > Instances. wherein. ae 


‘ te 2 Over: a ae of: about 3 years. enealatay: preceding. the. date 6f. the. eee whieh, - a ie 
“established ‘ the . Imperial National Wildlife : ‘Refuge; ‘the following: ‘Executive orders: estab- ae 


lishing or. enlarging wildlife . refuges’ which . invoke. both the. President’s.. inherent. au ~ 
f ‘thority: and the authority bestowed upon him 1 by ‘the act of J une 25, 1910, were issued : 


Number 0 Daten Name. of refuge” - 
. 7928_------July. 2, 1938. Piece cers nae pages Eake: Migratory. Waterfowl Refuge. 
LY &) 47 Ran July 5,.. 1988. Salt:-Plains. Wildlife Refuge. |e 3 . 
Tost Aug. 19, -1988.2--.—- ‘Cape ‘Meares. Migratory Bird Refuge. aes ae 
- 7983___.- Sees Oct.) 4,°1938...-._. Breton Bird.. Refuge. .: ee a ee ae 
F998. as .2Oet: (273; 1938222 Great ‘White. Heron | ‘Refuge... 
eres 8038*_-.__.-Jan. 23, 1989_.--=. Cabeza: Prieta. Game el 


ite Servo 25, 1989-------- Kota Game Range. 2 ae ie ea 
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. both the President’s inherent authority and the statutory authority 
are relied upon there is a specific provision that mining activities shall _ 
_ not be. prohibited. This indicates clearly, that a full exercise of | 


Presidential authority was intended in every instance wherein such 


‘ language was not included i in the withdrawal order. Accordingly, it 
‘cannot be supposed that a reference to the act of June 25, 1910, in the - 


withdrawal order was intended to effect or has ‘éffected., consent or... 


acquiescence in the continuation of mining activities in the lands 4 in- : 
cluded in the Imperial National Wildlife Refuge. — | i 
It thus appears that the Acting Director .was correct. in his 7 
= conclusion. that mining activities are not permitted on thé land 
covered by the application for restoration, even without regard. to 
- the reclamation withdrawal. Since the restoration sanctioned by 
the act of April 25; 1939, would not result in the accomplishment of 
the purpose Sought by the appellant, the Acting Director oe 
denied its request for such restoration. © | 
On this appeal, the. request for restoration of the land i in ideation 
to-mining location has again been considered from the standpoint of 
‘possible detriment to the wildlife refuge. It has again been con- 
‘cluded that mining operations and. possible future private ownership 
of the land would interfere with the wildlife liga of the aeons 
| Therefore, the decision appealed from.1 is affirmed. | 


“Roger Ernst, 
| Assistant Se oretary. 


2. " MALCOLM c. PETRIE 
A-28229 Decided May 25, 1960 


Rules of Practice: Appeals: Timely Filing 


. An appeal to the Director of the Bureau of cane: eankeenent is properly 
dismissed. when the statement of reasons for the appeal is not filed with 


the notice of appeal and is later filed in the land office within the exten- . 


.: Sion of time granted by the Director, but is forwarded to the Director after 
the expiration of such time and is-received in the office of the Director 
sy within the period allowed by the grace provision of the rules of practice, | 

since the deposit of the document in the manager’s office. cannot be con- 
: strued: asa transmission of the document to the Director. | : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


“Malcolm C. Petrie has appealed to the Secretary of the Tintern 
from a decision of the Director of the Bureau of Land Management, 


. Number yan Date Noite of refuge — 
(8081*_2 oe 5, 1939___.___.. Anelote Migratory Bird Refuge.. 
$153_____-—June 12,4939 Routes Lake George Migratory Waterfowl! pee. 
| 8158_-----_- June 12, 1939..-__.~ Lake Zahl Migratory Waterfowl Refuge. 
+ Slee aa oaks Nov: 22,.1989_-...-_ _Bosque del Apache Wildlife Refuge. — 
Oy (rere Oct. :22, 1940-22 «Thief. Valley. National ‘Wildlife Refuge. 


| ‘The starred orders provide specifically aes anne: activities: gee not, be pro- 
‘hibited within the area set apart. 


- iis Sere i aa MALCOLM: C.: PETRIE- ree ee ee nee - 7 : 
oe fe | May 25, 1960 | c eS 


: ae 5 July 9 9, 1959, ‘which: distitissed his Eosea toni a piecaion of the 


Manager of the land. office:at Salt Lake City, Utah, rej jecting his non-_ 
competitive oil and gas lease offer filed under section 17 of the. oo | 
eral Leasing Act, as amended (30 U.S.C., 1958 ed., sec. 226). | 


Director’s reason for dismissal was Petrie’s failure to file a reir 7; 


of reasons for his appeal within the time designated ee the vee 
‘ment’s rules of practice, ae . 
_ The manager’s decision was ed 1 by Petiie. on Ja anuary 26, 1959. 

Petrié’s appeal, accompanied by the filing fee, was filed in the land — 
office at Salt Lake: ene on. ehacins | 24, 1959. it contained this. 
statement: : | } 
oe i oa is my. intention: to Sheen from the Manager’ 3 decision on ‘the above. case _ 


| | and pereby request. a sixty. day extension from. Webruary 24, 1959 in: order to - 
S have. adequate time to prepare a brief and. submit reasons for the appeal. 


There was no statement of reasons included in the appeal ae 7 


or filed with it. ‘The-file was transmitted to the Director of the Bureau: — 
_ of Land Management with a memorandum which called to the Direc- 
tor’s attention the’ request for a 60-day extension of time to file rea- 


sons in support of the: appeal and on March 18, 1959, the Director 
wrote Petrie that he would have to and including Apri 24, 1959, to a 


submit his statement of reasons for the appeal. a 
.. At 8 p.m. on April 24, 1959, Petrie filed his statement of reasons in 
_ the Salt Lake land office. Tt was forwarded to the Director by the 


State Supervisor. on April 27, 1959, and received in the Director’s — 


- office on May 4, 1959, 10 days after it was filed in the land office. 
. The Department’s rules of practice provide that an appeal to the 
‘Director be filed in the office of the officer who made the decision 
appealed from (43 CFR, 1958 Supp., 221.2), but that a statement of 
reasons for the appeal, if not submitted with the notice of appeal, must — 
be filed in the office of the Director. The nen ree of 43 _ 
CFR, 1958 Supp., 291.3 reads: | 

Tf the notice of. appeal did not: ineiuae:s a parenent of thie reasons for. the 
appeal, such a statement must be filed in the office of the Director (address: 
Director, Bureau of Land ‘Management, Washington 25, D. C. ) within 30 days 


_ after the notice of. appeal was filed. -Failure to file the statement of reasons 
within the time required. will subject the appeal - to summary dismissal as 


provided in. § 221, 98, unless the delay in filing is waived as provided in § 221.92. 


Petrie concedes that. his statement of reasons was not filed within 
the period for filing specified by the rules of practice, as extended by | 
- the Director, but he points out in his appeal to the Secretary that it — 
- was received in the Director’s office within the 10-day period allowed. 


by the grace provision of 43 CFR, 1958 Supp. .» 221.92(b) and, there- 


fore, should be considered as properly filed. The receipt of the docu- 
ment in the Director’ s office within the grace period may be conceded 
but this alone is not sufficient to bring the : matter within me grace. 
| plese which reads: 


e 222 "DECISIONS ‘OF THE DEPARTMENT OF THE INTERIOR 67 ID: : 


8 OF ne delay i in fling will be waived if the document is , filed ane later than 7 


- 10 days after. it-was: required. to be filed and. it is. determined that the document: ae 


7 was. transmitted. or probably, transmitted to the office in. which. the. filing: is re~ 
ce quired. ‘before. the end | of. the meriod 4 in which it.) was: be as to: be. filed. cae - 


| a phasis supplied. ) i Bee : fe Beis 
Because Petrie met the first of. ie requirements; re ole fiestion: ie 


peed by this appeal is whether the. presentation: to the. manager. 


i ie of the document required to be filed with the. Director. constitutes of 


or “transmission” to the Director. ©: 


» The. Departament: has many. times s heen confronted with ¢ cases s under . 


, office a decent! syhiche was. cel by the cies ie be filed j in. tha. 


. office of the. Director and. by the time the document was forwarded — 


to, and. received i nm the Director’: S office the time for filing had, expired. 
_. The appellant. in such cases ‘has’ frequently: argued that. filing: with: 
“Ae the: Thanager constitutes ‘filing with the Director. In Wilbert Philips 
et aby, 64. 1.D. 385, 387 (1957), the Department, said: ee gs 


=. ~The: short’ atiswer to the appellant’s contention that: the manager ‘acted as s the: = ss 
a ie Director’ s agent. in receiving the statement of reasons is. that. the manager: isnot; 
a designated under. the rules | of. practice to. act as. the Director’ S.. agent... If. he is. - 


_ to be considered. anyone's agent, he merely -acted as the appellants’ agent in 


4 b, forwarding the document to the: office in which it was requited t to be filed. nae ate 
| 6. B. Eaton et al., A-26762 (August 11,1953). fies | et es. el 
i the E aton: case, the Department said 


- "Where. an appeal: is SO. filed [with the manager], he. appellant has i in a ateet. . 
: ‘merely requested the Manager to be his agent to, forward the > appeal, to the ie | . 


ce Director. 


When, i in. chise case, Petrie eae and | in. een of the: very. ae 


| specific language of section 221.3 of the. rules of | practice, | filed his oe ae 
statement: of reasons in the land office, it could. hardly. be. said that he oa 


“had. “transmitted” his: statement to. the Director’s office. That the. - 


State’ Supervisor, as a tmhatter of grace, forwarded the statement. can. os a 


| “be construed only as an act of favor for Petrie. Certainly there was 


no. oblig ation on the State Supervisor. to do SO. At the most, he could | ae 


: only be characterized as Petrie’s agent in. ‘forwarding the statement. - 
But the transmittal did not: occur until April 27, 1959, 3 days after. 
transmittal was required under the grace provision. ‘Petrie would be 


~ bound by the act of the State Supervisor as his agent. Thus it must | : 
~be concluded that Petrie’s late filing of his statement ofr reasons: was 


- not saved by the grace provision. a 
~ Therefore, pursuant to the authority adeieated to the Solicitor = ie 


co : the Secretary of the Interior (sec. 210.2; OA (4) (a): capaecnial a 


ea) 24 F. R. a the par Ss decision i 1s affirmed. : 
of - Eparonp T. ‘Farrz, - 


Povey. Solicitor. ee 


stake 


. Ae | “aL WARDEN, LAWRENCE, 1 ‘EASTES 
3 vere re ° Decided Me 31, 1960 | 
He and. Gas Leases: + Applications. 


ok joint oil-and. gas lease offer. signed: by nig. one of the offerors 4 is eta complete. te 22s _ 
and..must, be, rejected. in - ‘its entirety ; ;. it. cannot. be consider ed: “as, the eas Paes 


_ individual offer of the one signing. 


' pe and Gas Leases: Applications. 


+a The manager of a land office has no. duty or. authority. to ignore any: y portion Sees 


oe rot of: ail oil and gas lease offer in order to regard it as a valid offer." 


APPEAL FROM THE BUREAU. oF. LAND MANAGEMENT: 


AL Wada: and. Lawrence: T, ‘Wastes: have appealed. to the Saskeaty: ee 
a of the Interior from: a:decision: of theActing. ‘Director. of the. ‘Bureau: » apy es 
er of Land’ Management: dated: Séptember 4,959; which affirmed:a: -de-. re 
aa cision ‘Of the chief of the minerals adjudication ‘unit’ of the land office’... he Pras 
at, ‘Santa Fe, New, Mexico, dated’ November 20,1958, rejecting. ‘their’ | = 
noncompetitive oil- and.-gas. lease. offer, filed. pursuant, to section, Tee 

. of the Mineral Leasing Act, as amended (30.U.S.G., 1958 ed., sec. 226). arta 

-. *' The land ‘office reje jected 'the'lease offer because it; was prepared: ‘asthe: 2 2 
ae joint offer of two pers sons but ‘signed by. only one‘of'them; therefore; 


it. was. incomplete” as. the. one not signing ‘had’ not: complied’ with 


= certain epee. On. appeal, the Director held. that AD, offer, 


_ for himself Aare as agent. for the other He ‘ind that ne toate of be —e 
agency ‘required | by. the regulations had not been. filed and. aad wes 


consequently, the offer should be rej jected in its entirety. 


_. In their. subsequent. appeal, the: appellants contend that there was i Ee 
- no. agency ; that they. had intended to act as co-tenants but that Eastes. So wag 


inadvertently. failed to ‘sign so that he did not become an offeror. : 


They. assert, however, that ‘his name is mere sur ‘plusage and that the : . E - - 
offer is. valid as the. ore offer of. Warden. as an individual whose’ 
“name appears as one of the offerors in the proper place. on the form = 


| and who. also signed the offer.as lessee. | 
_ There is no. doubt. that the offer was prepared as the joint offer of 
| both. ‘Warden and Eastes.. Both their names are typed as offerors. | 
in. ‘the appropriate place at the top of the form. In. the center of the: 
page (item. 5), in the space provided for certifying that the offeror or 


_ offerors: are citizens, native born or naturalized, the words “yes, both? : 
me (emphasis added) appear in the blank space following “Native born. an 
_ The receipt indicates that both paid the filing fee and the first, year’ s _ 


< rental. Further: evidence of the. offerors’ state of mind-is contained 


ina letter from Eastes to the manager of the land office before the | 


rejection of the offer in which Eastes indicated. that the offer had 
been assigned. and that early issuance of the lease was desired 1 in order 


7 oe ie ( ommence "Promptly. nee eed a seca - : . 
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4 2 from. ae assignee: to him, instructing Eastes. that he and Warden 7 
- and their wives should sign the assignment instrument. -Thus, as the . ; 
appellants contend, there 4 is no doubt that their offer was intended. to 


> be a joint offer. 


7 The question nvr 1s: Sweheuics a. joint’ “Offer ei ewe: persons. sehen te 7 
: signed: by only one can or must be: pegs Sas as the individual offer i a 


Se, the one signing. I do not see how it can be. | 
In W. A. Burnett ect al., 64 ID. 230 sen), the e Department 


. considered a similar question and said: 
| In their present appeal: the appellants admit hat their ‘application. was | defec- 


< : itive as to Weinberg, but contend that because the application as to Burnett was 


in all respects ‘regular, the application. should. have. been: Paces and acted 
— Upon as though Burnett were the sole offeror. | | 
Basically this argument resolves itself into the nKopoaltion that where. two. or - 
; more’ persons have made a joint offer, a lease should be issued to one or more of 
them who. would have been entitled to a lease if. he or. they had applied in his or . 
their own right, regardless of the fact. that others. of the: applicants. have not 
complied. with the pertinent regulations. In other words; it contends: that a joint 
offer should be considered. as a series of individual offers and that a lease should 
be issued to any of the offerors who have qualified for a lease. . 
. ‘However, the offerors have not acted as. separate. individuals. . For reasons | 
or their own they chose to act as a unit, as a single entity. See Edward Lee et 
, BL L.D, 299. (1925). They filed one offer. and paid one filing fee and one 
wane S. ‘advance rental, and the offer. “was, assigned one’ “number, Consequently, 
. their offer ought to be Judged. by the: same standards that. are applied ‘to any | 
other offer. (P: 231. ,. | 
In contending that there - was filed : a, ‘ootnipleti offer of Warden only, 
the appellants are not only requesting the Department to ignore their 
own obvious intent to file a joint offer; ; they are also insisting that the 
manager should have changed the paper that was filed so that it be- 
came a complete offer on the part of Warden alone, The Department 
has held that a manager of a land office has no duty and no authority 
_ to alter lease offers that are presented to him for the purpose of 
moaking them valid. His only duty is to determine whether such offers 
as are presented to him can be accepted W. Z. Burnett et al. , A-28037 
(August 20, 1959). | 
7 “Therefore, pursuant: to the authority délesstaa't to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental 
Manual; 24 F.R. 1848), the decision of the Acting: Director of the 
‘Bureau of Land Management i is affirmed. 
hea T. Fr RITZ, 
— Deputy Solicitor. 


: APPLICABILITY 0 OF THE MINERAL LEASING act TO MINERALS IsIN a 


. RIGHTS-OF-WAY 





“Rights-of W Way: ‘Nature sof Interest Granted 


- » Rights-o f-way granted by: or ‘under auttioniéy’: of: ‘@ongteds Gonstitute: ge either sh a 
easements or “limited fees.’ 9, - Grants of. “limited fee” railroad: rights ay Mee. 


do not. include a grant of the minerals in. ‘the lands. 


| . Mineral Leasing Act: -Applicability—Rights- of-Way: ‘Genérally., : 


The Mineral’ Leasing Act of February 25, 1920: (41 Stat: ABT; 30 U. 8. O. 4958 es 
ed. Sec, 181 ef seq. ), applies to lands within: rights-of- -way. granted by the Cee 
: United. States whether they. be. easements. Or: “limited ‘fees? granted witha. 

_ > reservation: of the: minerals to. the United States, except-to the extent that. . 

; that act has: been superneded., by. a “special leasing law applicable to sue) ares 


- rights-of-way. 


oe “M-36507 - : . : ae ae es - rat 7 ee oa a Tox. 3, 1960, 


To THE Diane BUREAU | oF » Lan Vinendint 


| You have submitted: for review. and. endorsement. — this office. wee 
penpdeed memorandum to the State Supervisor, Cheyenne, Wyoming, Co ei 


~ which. would. instruct him, pursuant. to his i inquiry, that sodium’ per- 


_- moits-and leases for. public lands need. not: exclude those portions, of : fo : 
| the lands that are within rights- of-way.: Peter Fe aa 
This. question, because of the prevalence of ciekte or way ‘on. ‘the mae 


| public. lands, it appears might have been presénted earlier in view. i | 


; of ‘the doubt. that, until recent ‘years, has existed as to. the kind of) es : 


estate. conveyed. in. certain rights-of-way grants. _ As indicated no 


United. States v. Union. Pacific R. Co., 358: U.S. 112 (1957), most... 


railroad. rights-of-way. grants, . including. the general. act: of: March os 


8, 1875 (18 Stat. 482; 48.-U.S.C. 1958 ed., sec. 934),.as well as certain | 
vine 3 rights- of-way for reservoir purposes. ander the act of March.3,.1891..0 0°. 
(89 Stat. 1197; 43 U.S.C., 1958 ed., sec. 946), were deemed. to be limited Se. kee 
fees,.conveying for the life of. the. fee, full: title, in the land and ~ 
manieeale even. though because of. the. express: limitations: on the right | 
of user the right- of-way owner -could not mine and.remove any min-. 
erals from the granted lands. See Northern Pacific Ry, v. Townsend, 

190 U.S.. 967 (1903), in relation to the nature of railroad right-of- ong 
way grants. The limited fee doctrine. was. narrowed considerably Be 
by Great Northern Railway Co. ¥. “United: States, 315. U.S. 262° 
(1942), which limited: its. application, as. to: aq uilroad: rights- of- way. ef 


to. those made to. the so-called land grant: railroads prior. to the ‘year ee 


- 1871. Since. the reservoir right- of- -way. act of March 8, 1891, is com- ee s 
parable to. railroad right- of-way acts :-paseed subsequent to 187 1; they pot. 


--too-are now regarded ¢ as easements. 


~The final blow was. dealt to the titnited: fe aoeunitie so. ee as” Sit ae 
7 applied to minerals i in a Fights “of- -way. by. U nited S tates v. Us nion on Pacifia ee 


one _ 556608601 
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ated 


oes R. Uee supra, a ts was 5 held ‘that: ‘the land right-of-way grant | 

_ there under consideration: (act of July 1, 1862; 12 Stat. 489), did not © 

convey. the minerals in the right-of-way - but, “whatever the nature of ~ 

-. the -grant it. related. only to.“all surface’ rights to. the. right-of-way 
-  and-all. rights incident to.a use for railroad purposes.” - 


- Since itis. the general rule that right- of-way easements ont the pub- 


— a lands do-not par. the. owner. of minerals in the land affected from — 

“. - enjoying ‘them. subje ect to his obligation to support the surface and not 

es tO- interfere with the use: of the right- of-way for the purpose for. which 
oo. itewas granted, 2. Lindley on Mines, 3d Ed., sec. 530, and. cases cited, 
it would appear, at least:.as to such: ghia of way. nine answer. to the 
_. State Supervisor’s question ‘would: necessarily be in the affirmative. 
ee However, during the period immediately following enactment of the 
_ Mineral Leasing Act, while the “limited fee” doctrine prevailed, the De- _ 


: partment became coheemed. over its apparent lack of authority | to lease ze 
oil and gas deposits underneath railroad and certain other rights-of- 
af way.” “In an effort to remedy that situation it: submitted to Congress 

on December 27,.1999, a draft of a. proposed bill which it said would 


- _ provide for the Teasing of oil and. gas from “easement. and. right-of- 


. way lands.” ‘It- pointed to thé railroad and reservoir right-of-way acts — 


aera March 3, 1875, and March 3, 1891, ‘respectively, as examples of 
~~ “limited: feo” rights-of- way. “The. Congress enacted the: ‘proposed 


: -Tegislation as the act'of May 21; 1930 (46 Stat::373; 80 U.S:C., 1958. 
ed., sec. 301); to provide for: leasing the'oil'and gas deposits to- ‘the 


Owner ‘of the right- of-way ‘ ‘whether the same be a base fee or mere 
_. éaSement,” “but:-also‘to. provide. that “an adjoining owner or oil and 
gas lessee’ could: ‘submit, ‘conipetitively with the right-of-way | owner’s 
offer to lease, : an offer of the amount of compensatory royalty he would , 
i - pay for the: privilege « of ‘extracting: oe Oe ao sa ae elle: on 
a the adjoining. land.’ 


~ Subsequent to. the. ‘Girste N phan decision: supra, a case eae 


| under’ the: 1930: act’ im: “which | a lessee: of | land. crossed by a. railroad - | 
anaroe right- of-way protested ‘an ‘application to leasé: filed by. the right- Ofer Sa. 
“way owner, alleging ‘that’ ‘its: Mineral Leasing’ Act lease included ‘the 


right- of-way: Phillips Petroleum Co.; 61 1. D:.98.°. The Department - | 


“eg held: against that: contention and: that ae act of May 21, 1930; pro: 


~ vides the exclusive authority for leasing oil and gas. deposits under- 


: lying rights- ~of- -way. “Ifthe decision had been limited strictly to these 
conclusions there would bé no reason why the gerieral rule applicable 


| * t0- easements should: not be- applied’ to easement. rights- “ol-way ‘nor 


that the rule (also firmly: established) that - the owner of reserved 


= : ” minerals may re-enter.and remove them should not. be applied to | 
7 the’ ‘so- called ' “limited | fee”. railroad | rights- -of-way. But in its 


| discussion. of the case ‘the ‘Department took occasion rte > aay 


a — “MINERALS IN “RIGHTS-OF-WAY — ee Rex 
Cea ae ee were June 8, 1960. ae ee 
+ ee The’ levislative. history of the 1980. act. aioe that its: enactment, consti- 


_ tuted an acceptance: and confirmation: by Congress of the. Department’s construc- ee 
tion of the Mineral Leasing Act as inapplicable to. oil. and gas deposits underlying 


railroad - vights- -of-way gr anted under the 1875. ‘act. The- Department could. 
‘not now overthrow this" legislatively: approved ‘construction of the scope of 
the Mineral: Leasing Act, merely: upon the pasis of the Supreme Court’s change 
of view respecting the nature of the: right enjoyed by: the holder. of a: railroad 


_ Tight-of-way acquired. under the 1875 act. (Pp. 98-99. D, 


The above quoted: language, considered. out. of context, 5 might pos- 
‘sibly be construed to stand forthe proposition that an-acceptance by _ 
one Congress of a departmental inter pretation of a law: passed bya - 
prior: Congress binds the Department to that interpretation. » That, 
of- course, is not so and. a consideration ofthe whole decision shows - 
-that'a much ‘more limited: meaning—and one wholly consistent’ with 
sound legal nen ceed meant. Earlier’ tise “Department. ies 
pointed out that: anes oe eae oe 7 ee 


The appellant’s basic contention is, that. the Mineral Leasing det, of 1920 . 


and: the‘ act of May 21, 1930, confer overlapping or concurrent authority upon’ 
the Secretary. of the Interior to issue leases cover ing oil and gas deposits under- . | 

lying railroad rights-of-way. ‘granted ‘under’ the 1875: act, ‘and that, as the. Sec- — 

‘retary: has already leased: the oil-and gas underlying the right-of-way. in question 
to.the appellant pursuant to the Mineral Leasing Act. of. 1920, he no longer has. 

| authority to issue a. ‘lease for the. same > deposits: pursuant to the 1930 act. | 
( P. 95. y . . 


The. on an the desaen ae ‘above ited was’ ated | 
enlely to the “basic contention” set forth in the last above quotation. 


After expressing its views as quoted the Department went.on to. say _ 


that “It must be concluded, therefore, . that [in 1945] the 1930. act 
swas the only statute [ applicable. to the facts in the case].”. In a word 
all that’ was meant was that the Congress that, enacted the 1930. act 
did so in acceptance of the Department’s view. that the 1990 act did 
not apply. to rights- of-way and consequently the 1930.act was intended — 
~ by-that Congress to. be and it must be. deemed to be the only, law author- 


= izing the issuance of leases for oil and gas. deposits under. rights- of- ; 


| way... I believe that there can be no quarrel with that: reasoning. . It 
_ is the general rule that special legislation. will be deemed: to supersede — 
prior. general legislation empanly,” where there is. reasonable evidence 
of that mtent. oe aa Ree 
It isa different matter to: say a oe by: one Os of 
‘the Department’s interpretation of a law enacted by another Congress 


means that that interpretation is binding and, cannot be changed. IT 


am unable to: find any evidence, at least that the Department has 
adopted the attitude that, except. for the 1930 act as to oil and gas, 
leasable minerals under easement rights-of-way and (since United 
States ‘Vv. Union Pacific BR, Co, supra) reserved minerals under. 
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a | . “imited feo” rights-of- ~way may: not be leased under’ ‘the ‘Mineral: : 
oe Leasing Act. -To the contrary, in. A24101, #. A. Wight, ‘November: — 


5, 1945, the Department said that without:an examination of all per- . 
tinent facts (as to possible interference with right- of-way activities) 7 
the refusal to grant a lease should not rest on the ground that the — 


grant of an easement necessarily precludes the leasing of minerals — 


~ but it said that the application there filed under the Mineral Leasing 


Act for an oil and gas lease would have to be denied because the 1930:- 
act. prescribes - the ‘exclusive method of leasing oil-and gas under _ 
ee public land rights-of-way. It is to be noted also that in considering 
in 1981 the alleged rights of the lessee of lands crossed by a right-of- 
_. way whose lease was issued prior to 1930, the Department. did not 
give the same reason it later gave in Phillips, supra, for saying the — 


lease did not include deposits ander the right-of-way but rested. its | 


i conclusion. on the, then, valid reason that the.(1875) railroad right- = 


 of-way was a a “limited od right-of- way. Charles A, Son eb ay, 538 | 
ID.270. - 
As shown by the cases cited 3 in Lindley on Mines, sec, 530, supra, : the 


| “Depariuent has long recognized that mining. claims may be located 


over and across easements and, subject to the obligation to support 
‘the surface, may take the. minerals from beneath it. I find nothing — 


‘to indicate that the rule as to mining claims has changed, nor any- _ 
thing to show that the Department has ever held that the mineral 


leasing laws (including the 1980 act) do not apply to “easement”? 
rights-of-way. The difficulties that have arisen have been due to the 


uncertainty as to what were: “easements” and what were ‘fees, Pot, 


| Thus A. Otis Birch and M. Estetle C. Birch, 53 LD. 339, held a min- 
‘ing claimant acquired no title to land or. minerals 3 in a March 3, 1875, 
railroad. right-of- way because it constituted a “limited fee, » but | 


: | H eale y River Coal Company, 48 L.D, 448, called the Alaska, Railroad 


| right- -of-way an easement and recognized the right of a‘coal lessee to. 
mine coal under the right-of- way if it did not endanger surface use — 
of the right- of-way. It also seems reasonably clear that the Depart- 
— ment’s statement to Congress in 1930 that it had refrained from leas- 


Ea ‘ing’ ‘reservoir, ‘sites “in the nature of easements” was on the ground . 
that the entire area was needed for reservoir purposes, and the same _ 


as to railroad rights-of-way. If this is so refusal to lease 1 may have. 


: been justified both as a matter of law and policy for it: is not believed... 
“that: Congress intended any interference with. necessary uses of rights- . 


‘of- -way granted by it or under its authority. No such objection can 


2 reasonably: be urged against. mining from off sites subject to. the 


 ‘obligation-to support the ‘surface. - In the past, I am ‘informed, the 
| Geologiea! Suey has refused to appr OVS plans’c of operation where % 


: a1 ee a “EDWIN @. GIBBS br An, Os _ — 


ag te ee = = June 8, 1960 aes aig &. sales 
a fhe Ferene ond that. operations would. make dangerous. the: sur: . 
a face use. >of the e right of-way owner. a in Se ge 
ie aes, " ‘ico: T. Ree, ce : 

Acting Solicitor. i 


| EDWIN | G. GIBBS ET AL. x 
“A226. cal : a Decided. June 3 1960. 
Oil and Gas es ‘Applications —0il and Gas Leases: ‘Tana Subject to 


_ Land ; included. in an: outstanding: ‘oil and. gas lease. is not available for leasing 
to others and an application for such land. must be rejected... aaa” 


he and Gas Leases: Assignments or Transfers - 


Where: three. ‘original: executed, counterparts: of. an: on nehaumnent: assigning” ace : ; 
- oy the same. parties ‘separate parcels’ -of- land- or. ‘interests | therein. out ofa . 
= single oil and gas. lease, are. filed, ‘the assignment may. be approved, all else... 2 


- being regular, and it is impr oper to require a separate instrument « ae assign- 
tient as to each parcel b being g assigned. oe ae ; we 


APPEALS PROM: THE BUREAU, oF. LAND ‘MANAGEMENT. 


- x ; On November 2A, 1958, the manager ‘of the land Gfice at Salt hae a oo 
be City, Utah, rejected | the offer, Utah. 081899, filed. by. Edwin G. Gibbs _ : a 


me ans section 17 of the. Mineral Leasing. Act; a as care (30 U. gS, C. 1958. 7 
_- ed, sec. 226)... ‘The rejection was on. the: ‘ground that the land. ‘applied = 


for was on ‘the. date of the offer in existing leases. “Gibbs. appealed 
to. the. Director. of the Bureau of Land Management, oF on J aly — 3 


te 0, 1959, affirmed the rejection of. the Gibbs offer... ee 
- ” Gibbs has. appealed to the Secretary of the Tnterior.. He attacks ti 
| the rule of the Department relied on. by the Director that the land 
included in outstanding leases. is not available for leasing’ to others 
- and that offers to lease such land must be rej jected. ‘The rile has been 
followed by -the. Department since the beginning of adj udications 
under. the Mineral Leasing Act (Martin J rudge, 49 L.D. 171 (1922). ; ; 
Stephen i. Diilon, Martha M. Roderick, 66 I.D. 148 (1959)), and 
- nothing which Gibbs has presented. against the rule or its application : 


to his offer is convincing. Accordingly, it must be held that, It was. 


_ proper to rej ject the Gibbs offer. © | 
. The Director, in the same decision, held that the leased 3 in ‘conflict 
| with the ae os had been. ‘improperly segregated and, extended. 


oid 1 The. ether: “pppellatits are: Three States. South Blut, ‘Lita; Reaver. on cohie nek: Sore G 4 
“William H. Hawn, q ohn.” D. “Hawn and. aeoree 8. Hawn, dba Hawn Brothers ; and Gulf. oe “. 


ei conor a: 
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He found that only one > copy of partial assignments out of oil and — 
gas lease’ Utah 012264 had been filed on September 25, 1958, and that 
‘the other two original executed counterparts thereof together with 
statements. of citizenship and holdings for several of the assignees 

. were not, filed until October 16, 1958, during the last month of the 
extended term of Utah 012264. ‘He held that since all of the required 
_ papers were not filed prior to. the last month of the lease term the — 

_ partial assignments did not become effective to extend the leases. 
Three States South Bluff, Ltd., ‘the assignor, and Renwar Oil Cor- 
- poration and others, the’ sisi gnees under the assignments which the 
_ Director held to be ineffective to extend the segregated leases, as well 


as Gulf Oil Corporation, which’ claims to be a subsequent assignee 


of an interest in segregated lease Utah 0122642 have taken’ separate — 


appeals from the Director’s decision insofar as it affects their inter- - 


— ests in the segregated leases. 
The assignor contends that the filing of ae, roo ee 7 
- was completed during the 11th month of the 10th year of the term of 
Utah 012264. If this be so, the other arguments. made by it and the — 
other appellants against the Director’s decision to vacate. the man- 
— ager’s action in. extending: the leases need not be considered. - , 
The record shows that oil ‘and gas lease Salt Lake:067711, covering — 


"G 2,560 acres, was. issued to Madge Jones, effective November 1, 1948. 


. ‘That lease was in its extended ‘5- -year terth -when, on March 3, 1954, 7 e 
640 acres of the land in that lease. were committed to the’ Bluff Bench 7 
Unit Agreement. ‘Under the terms of that agreement, the Jones. 


Tease * was segregated into two separate | Jeases, the one. covering the 640 
acres within. the unitized area and the other covering that portion ae 


outside of the unit area. The lease’ covering the 1,920 acres outside 
of the unit area was assigned. the new serial ‘number Utah 012264. 
_ Madge Jones assigned Utah’ 012264 in its entirety to Three’ States. | 
Natural Gas_ Company, effective December 1, 1956. That’ company — 
: assigned the lease in toto to ‘Three States South. Bluff, Ltd. By de- © 
cision dated January 31, 1958, the latter assignment ¥ was approved, | 
effective January 1,1958. 


On July 7, 1958, Renwa: Oil Corporation filed in ibs Salt Lake ge 
| City land office a Pani assignment from Three States South Bluff, . 
- Ltd., to itself.and others of interests In two aaa parcels, of Jand me 


| included i in Utah 0129643 — , 
By decision dated August 29, 1958, ihe manager returned tha: par- > 
tial assignment, which had. been. submitted | in n triplicate. He stated 


2 : This Je is ens ineluded _ ‘lie beocen on appeal a SO 

S By. that instrument Three States South Bluff, Ltd., assigned to Renwar fon Corpora- 
— tion; Hawn. Brothers, a Texas. partnership: composed -of Wm. -H. Hawn;: John D. Hawn, | 
_ and:George 8. Hawn; and Cyrus:‘L. Heard an undivided one- half. interest in the lease inso- - 

far aS the lease covered the SW sec. 13, T. 40 S., R. 22 W., S.L.M., Utah, and ne entire .- 
interest in the lease insofar as it covered the iE” SEY of the same section. “g 
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is dune 8, 1960" 


that the. assignment’ ‘appeared. to convey. ‘wo separate ante of inad. - S . 
He held, in effect, that the instrument was two assignments, requiring — i a 
the payment of two filing fees and the submission of six counterparts. eee 


He gave the parties the alternative of filing. three additiona) copiés | 
of the instrument or. filing ‘amended assignments’ covering the sepa-_ 
rate parcels. He also called for a statement as'to. vas eomae ae s 
~ holdings of certain of the assignees... | 
On September 25, 1958; three seccuted” <1 of Pree same 
instrument. were: filed: together with: three photostat: copies. thereof 


and the additiona] filing fee: At the same time, the-statements'of __ 


citizenship and holdings of the assignees, called for: by: the manager, 
were filed: By decision. dated October. 6, 1958,. the parties: were 


_ informed that photostat copies were not. Abceptable and that the = 
regulations of the ‘Department. ‘required three: ‘originally- signed - . sae 
counterparts. to be filed: for :each. assignment. . Thereafter, on Oc- os Pa od 
tober 16, 1958, three additional originally-signed: counterparts : ofthe 9 | 
partial assignments: out of Utah ‘012264 were filed: By decision = 
dated October 27, 1958, the manager approved. the assignments, effec: hen 
tive October 1, 1958, snd’ males the Jeases as 3 Utah 0 012264, Utah ee ogee 


012264-A, and Utah. 012264-B. . 


~ Thus it appears that the holding of ae Director that the isto” - a 
_ of the citizenship and: holdings of certain of the. pono were ee . Be bares 


nae until October 16, 1958, is. incorrect. . 


7 ous GE ‘thes snsieor ent were filed” on Septamber™ 25, “1958,. oe Hes 


~-unless"it be held, as the manager did.in his decision of ‘August 29, ° 


1958, that: six “original: counterparts | were required to be filed, since : : : : 
the instrument submitted assigned interests in two separate parcels ©. oa es 
of land, it must be found that the filing was completed on September 


25, 1958, and that the assignments became effective on October 1; 1958, 


to end the segregated leases, 1f the lands were undeveloped, for! two ne 


- years, or until September 30, 1960.. Aramco Western Ou Company. et : 


al., 65 I.D, 316 (1958). 
ay find no justification:in either section 30(a) of the Mineral: Leas- | 
ing Act, as amended (80 U.S.C.; 1958 ed., sec. 1872); or-in ‘the per- 


 tinent regulations of the Department (48 CF R, 192.140-192.145) for — : < 


holding that. when an assignment: to the same. ‘parties affecting ‘two 
separate parcels of land in the same ‘lease i 1s filed, ‘Six x original counter: 

parts of the instrument must be filed. . 
~ Section 30(a) provides that any oil and oas lease may he asligried 


as to all or part. of the acreage included therein and’ as. to-either a 


divided or undivided interest therein and‘that such assignment; shall 


take effect as of the. first day of the lease month following the date cae : 
of, filing i in the proper land office of three original executed counter- Cae i. 7 
parts thereof, ereee, with any Feiss bond and dics of Eth. 2 : - i 
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7 : - = . ual fication’ wader the: act bof the » assignee sto take or: hold such, lease 
7 oe interest thereins * °° 2 


‘Nothing i in. section: 30(a) 3 seems tp: piprohibit: the sadiagnineint. ae more | 


: aoe one tract-of land or interest therein out: of the same lease to the 


oe ‘same parties: by: the same. instrument. or to: require that when more 


ae, “than: one ‘tract of land is: assigned thtee. original executed: counter- : 4 


at ae ‘Parts of the assignment must. be filed for each separate parcel. . 


oN or. do the regulations: ‘apell, out ‘any’ such. eee While : | 


ee - vil, ae eas sla; that. rogulalion’ cannot. ‘be. read to require separate .. 
ee instruments: covering two-parcels of land embraced. in one lease. 


“Therefore, since. the. record. shows that. three. original counterparts: 


: = : of: the. ‘partial: assignments: out of lease Utah: 012964. were’ filed on 
Cus ‘September. 25, 1958, and that: at that:time-proof of the. qualifications 
of the: assignees: to: hold the interests assigned: to them were also filed, 


the assignments ‘became: effective: on October 1, 1958, and. served to 
-extend'the segregated leases for a period of two yoatey or until se lanes 


. » ber 80,1960, all else being regular. : 


Accordingly, that: part:of the decision oft the Directr hich held 
those: leases. 0 nae een improperly: segregated and peaended Is 


a reversed. 


os “Therefore ‘purstiaait to. hie. then delegated’ t to. ie Solicitor | 
: by. the. Secretary of the Interior :(see::210.2.2A (4) (a), Departmental 


ie Manual; 24° F.R.: 1848); the. decision of the Director of the Bureau 


of Land: Manigenientd dated. J 9, 1959, 1s 5 ane: in: ‘part. oe re- 
- versed i in me panb. f : so 
a ao -Eparuxo ” T: Biacinny = 
i Depuly: Olena 


UNITED STATES V,. a ©. ‘MIDDLESWART ET AL. 


oa “A-25286° aa - Devided June 9, 1960 | a 
? Administrative ‘Provediire Act: ‘Hearing Exarniners—Mining Claims: ‘Gon 4 8 
_ tests—Rules of: Practice: Appeals: Neder pease of Practice: Gov- | 
ernment. Contests. ila, ie ince Ree ae. ee 


Upon ‘appeal. from a decision’ of : a. Cronies examiner in a: Poot. seaitet a 


mining claim; the Director of the. Bureau of Land Management, and in. turn 7 


the Secretary,. can make all findings of. fact. and law based upon the record 
diet as sevens each were 2 making the decision i in n the first instance. Lo ee 


Ae mining. 5 elaim - is, s biboperls: hela null ‘and. void. in the eae of evidence show- 
7 “ing. the discovery of a valuable mineral deposit, which would justify a man 


of ordinary prudence in ‘the further expenditure, of his time and money with’ a 


ee <S ae a Reasonable “prosbett. of snecess in an effort to | develop a valuable ‘thine. ae 


et UNITED. STATES: U. ‘TC. MIDDLESWART-ET: AL, Fo  DBB 
| ee ae | | Tune 8, 1960 ) | P ee. 
‘APPEAL FROM THE BUREAU OF LAND MANAGEMENT eg 


| | Mrs, 'T. C. Middleswart, as heir of L. E. Smith; ‘Byron. ‘Branson, ae 
Z ‘aiid C. Newton Clemens have appealed to the Secretary of the Inter- 
ior froma decision of the Director of. the Bureau of Land Manage- 7 

| - ment dated September 25, 1959, which reversed a decision ofahearing 
examiner dated. November ive "1958, dismissing charges against: their a 
Mercury placer mining claim located 3 in lot 10, sec. 5, and lot:8, sec.» 


7 6, T.44.N., R. ilt W., 6th P. M. ) Wyoming, containing ‘approximately. ; 
| ao) acres... : re 


_ The claim was originally located on J aly 5, 1989, and. relocated = os 


~~ and in 1905. “The Tad: was s included within the onndaries of J ackson : 7 


Hole National Monument by Presidential Proclamation: No. 2578 of 


- March 15, 1943 (57 Stat. 731). By act of Congress on September 
14, 1950, a. portion. of Jackson. Hole National Monument, including oe 
: this land, was made a part of Grand Teton National Park (64 Stat. 90 
849). The proclamation. of March 15, 1943, provided. that the lands at 


_— affected, thereby, “subject to all valid. existing rights, * * * are re- 


served from all forms of appropriation under the public land L Tawa. a : 


and set apart as a national monument * * *.” ie: 
- At the request of the National Park Service, the contest was s ini- pe 
oa tinted on the charges that—_ : 


A (L)a valid. discovery of minerals sufficient to support a Toston : 2 : = 
ae is not shown to exist within the limits of said claim ; ae 


* (2) the lands involved. are essentially nonmineral in in ‘chiatoter?: % 


(3) the mining location was not made. and 1 1s not! now n Pang held Be >. : 


in good faith for mining purposes. 


oA hearing conducted as an ordinary adversary proceeding > was held — oa 


at which the Government presented the evidence of two mining engi- 


 neers-who examined the claims and.took samples which they panned — po 
and further processed for gold. ‘Some of these samples were taken 


at. Jocations pointed out by the claimants or their representatives; — cag 
others were taken at a number of points. thought to be. collectively ee 


- representative of the entire area of the claim. Branson. and Clemens — ae 
‘and Mrs. Middleswart’s husband testified in behalf of the validity. ~~ 

: of the claim and they. also- offered: the testimony of a mining enginéer | ae 
: who made. a cursory. examination of the. claim, Both Dantes eae of 


“.The éontest - -was_ brought against T. C. Middleswart, Mrs: T.. ©. Middleswart; Mrs, Pe Maes 


Getree Day; Mrs, George Maher, .L..E, Smith, J. LL. Graham, Byron: Branson, and: Cc N ee : 


_ Clemens, as. owners of record. It-was established: at the hearing that:only the three persons af ose 
who have appealed to the Secretary have a’ present interest in the: claim, “Branson and = 0). | 
Clemens. claim 2 one-third interest each and Mrs. - Middleswart claims a. one- third ititeveat.. re aril 


as: heir. of -L. E. Smith. 
eee | 556693602 
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| aieed in 1 evidence maps, photographs, and. assay eifcten and the - 
| claimants introduced samples of gold and concentrate of sand trom _ 
| which they expected 1 to extract gold. - a : 
The hearing examiner dismissed all the charges against the claim 
on. the. ground that the claimants had demonstrated by a ‘prepon-_ 
derance of the evidence that a valid discovery had been made on 
the claim; that the mineral values remaining on the claim | are of 
sufficient. quantity and quality to warrant a prudent, man in invest- 
ing means‘ and effort. in an attempt to develop a paying mine; 
and. that. no evidence. was presented to indicate that the claim wis 
used for any purposes other than mining and mineral. development. 
The United States appealed and the Director of the Bureau of Land 
Management. reversed on the ground that a discovery of mineral 
within the claim as required: by the - mining laws had not been. shown. 
Since. this i issue was decisive of the case, he did not examine ‘the evi- 
dence. on the other charges but held the claim null and void for want 


* of. a discovery. 


In their appeal to the Secretary, the dinieants ‘challenge ihe Diveos 

: tor’ s right to consider the evidence de novo and dispute the correct- 
ness of his application of the legal rule of aor to the evidence 

in this case. - | 

First, the Gopellants: mitalee the nature of he review civen e the 
. record upon this appeal. A mining contest must be conducted in ac- 
cordance with’ the provisions of the Administrative Procedure ‘Act 

“(5 U.S.G., 1958. ed., sec. 1001 e¢ seg.), United States ve Keith v. | 
- O'Leary, a al. 63 TD: 341 (1956). oo 

Section 8 (a). of that act (5. US. C., 1958 ed., sec, .. 1007 (a) ) provides: 


oa «On appeal from or review of the initial. decisions of * * * ‘[the, hear- 
ing examiner] the agency shall, except as it may. limit the issues. upon notice 


Or: by Tule, ‘have all the bahia which it would have in: making the initial 


decision HR 


“Th discussing this provision and the Denetal problem of the weight 
to be ‘given to the examiner’ 8 2 finding, of fact by. a. reviewing court, a 
leading textbook concludes: a 3 


“The final distillation. from the case law is ; that the primary iaeeander is the 
agency, not the examiner ; that the. agency ‘retains “the power of. ruling on 
facts oo An ‘the. first instance” ; that the agency still has “all the powers 
“which: it’ an hiave: in making the initial decision” ; that the examiner is a 
subordinate. whose findings do not have the weight of the findings of a district 


a we judge; ‘that: ‘the relation between examiner ‘and agency is not: the same as or 


even closely. similar” to the relation between agency: and reviewing court ; that 


- the examiner’ 8 findings are nevertheless to be. taken into account by the’ review- 


. ing. court: and ‘given. special. weight. when they. depend upon demeanor of. wit- 
; nesses 5. and that the examiner’ ‘8 findings probably have greater weight than 
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. they dia before Gaonion: of the APA, 2 Davis, Administrative Law ‘Treatise 
(1958), sec. 10.047 , 
Therefore, upon. appeal the Deon ve in turn the re 
can make. all findings of. fact and law based upon the record necessary 
to decide the case dust. as though each. were making: the decision in- 
the first instance. . | . 
Under the. mining law of ae United Sie 2 Palid pace of a 
mining claim requires discovery of a valuable mineral deposit within 
the. limits of the claim (30 U.S. C.,. 1958 ed., secs. 22, 28, and 35). 
Since in this case the establishment: of the tational monument with-— 
drew the land in the claim from all forms of appropriation under 
the public dand laws, subject only to valid existing rights in 1948, 
-it-is essential. to. the validity. of the claim that the land be misee 
in character and that: there be an adequate mineral discovery within 
the limits of the claim before the establishment of the monument in 
order to bring the claim within the saving clause. Cameron v. United 
| States, 952 U.S. 450, 456 (1920). Finally, although the Department 
requires the Government, as the party advancing the challenge to 
the validity. of a mining claim, to establish a. prima facie case, the 
mining claimants are required to. sustain the burden of showing by a 
| preponderance of the evidence that there has been compliance with 
the applicable mining law. Foster v. Seaton, | 1 F. 2d 836 OS. 
Cir. 1959). | 
The appellants age: not disputed ihe correctriess of ne nits recog- 
nized: by the Director that a discovery | which will validate the location 
of a mining. claim ‘is one which justifies | a man of ordinary prudence 
in the further expenditure of his time and money with a reasonable 
prospect of success in an effort to develop a valuable mine. Castle v. 
Womble, 19 L. D. 455 (1894) ; Chrisman v. Miller, 197 U.S. 318 (1905) ; 
United States v. Strauss et al., 59 L.D. 129 (1945) ; United States v. 
| Black, 64 1.D. 93. (1957) ; United States v. Duvall & Russell, 65 I. D. | 


458 (1958) ; Foster v. Seaton, supra... Tested by these standards it 


ds abundantly clear that the Director did not err in concluding that 
the appellants had not shown that a discovery which validated their 
claim was made before the withdrawal of ‘the land in 1948, or at 
any, time. — : 

‘Without repeating the Sedans hich has been. extensively s sum- 


oe marized. in the prior decision ‘and briefs, it is enough to. point out 


that two of. the contestant’s ‘witnesses, who were qualified mining 7 


See. FC. GC. Y. Aieasen Broddcasting Corp., 349 U.S. 358 (1955) : Universal Caen 7 


. 4 Corp. y. NiE.R.B,, 340° U.S. 474 (1951) ; International Woodworkers of America, APL- 2% 
— OF0 v. N.L.R.B., 262 F. 24 233 (D.C. Cir. BUSEY | | 
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7 engineers, examined the. claim. They took samples in ‘the. area in 
which the locators said they thought the values were good. In addi- | 


tion, they examined the entire area of the claim and familiarized 
themselves with the geology, the mining history of area, and the costs 


_ of mining.. Then they concluded that the claim did not satisfy the 


accepted test for discovery under the mining laws. The evidence - 


submitted on behalf of the contestant clearly establishes a v Prima facie 4 


| case that. the claim i is invalid. 


To. overcome this evidence, the contestees offered the. ica: | 


ofa mining engineer who took three samples from the same area as 
had the Government witnesses. ‘Two of his samples were in the same - 
low range as the others. One, however, showed values more than 
four times higher than the best of the ohor: samples. Tt not. only | 
was higher than the other samples, but it was taken | In an area, 2 to 


+5 feet below the surface, in which the Government’s witnesses and 
_ other witnesses for the contestees had found diminishing values, De-. — 
“Spite these two. abnormalities, the contestees offered nothing else to _ 
explain or substantiate this unusual sample. In the circumstances, 7 


‘no great reliance can be placed upon it. 


Other witnesses for the contestees testified about the amount of ae 


| gold they had recovered in the past. The. amourits were not large, 


but were important when related to the yardage processed to. obtain _ 
_ them. The most recent operations on the claim were conducted in. . 
“ 1957, when the contestees said they recovered 50 pounds of concen- 


; trate from 30 or 40 yards of oravel. “However, they offered no aSSAayS 
- based ‘upon this gravel. Since the contestees have not conducted _ 


_ extensive operations on the claim, whatever values were in it should: — 


: still be there and should still be capable of demonstration. After — 


% almost 20. years on the claim, the best evidence the contestees could 


offer was. only approximations: and estimates of gold sold, gravel e 
processed, and values obtained. There is no reason apparent in the — 


record why if values are still in the land the contestees were not able 


= to prove them. ‘The careful, detailed evidence of the Government’s 


witnesses cannot be overcome by vague, uncertain testimony or by one 
high sample which is. unsupported either as to value ¢ or * location: by as 
| any other sample. | 
_ Therefore, pursuant to the ee delegated to the Solicits = | 
_ the Secretary of the Interior (sec. 210.2.2.4 (4) (a), Departmental ns 
: Manual; 24. FR. 1348), the decision of the Director of the Bureau , 
of Land Management ; is affirmed. — a 
ear 7 -Epunp 7. ‘Far, — 
Depity.& Solicitor. 


gary RTOETARD- L. ORLSCHLAHGER = = 287 
on te ae June 27, 1960 Sie 
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_ Surveys of Public Lands: Generally—Boundaries. 


_ Where an. order withdrawing a tract of unsurveyed land from entry gives the 
_* line of mean. high tide of a branch of an inlet as one of the boundaries of 
the withdrawn area, the meander line which is run in surveying the area 

. Tn. accordance with the mean high water Jine is to be ‘regarded | as. the 
Pe 7 equivalent of the line of mean nen tide i in establishing the. littoral | boundary ; 
- of the withdrawn area.. | aap. 


_ Homestead (Ordinary) : Lands Subject To. 


_ Land which is withdrawn from. entry under the public jand iawsi is OE peabled ; 
to Settlement orto the initiation of any claim under ‘the homestead ‘laws 
even though other land in the. same withdrawal may have erroneously been 
- patented under the omens law. ; er 


APPEAL FROM. THE BUREAU OF LAND MANAGEMENT 


| Richard L. Oelschlaeger has appealed to.the. Secretary. of the: i - 


: terior from a decision. of October 23, 1959, by the Director of the : 
~ Bureau of Land Management ? affitening a decision by the manager 
of the Anchorage land office re} jecting the appellant’s settlement. doca: : 


tion notice, his “application for homestead entry,.and his: final -proof 


: -. papers on 100.acres of land in secs. 3 and 10, T. 11 N., R. 3: W., S.M., 


Alaska,?.. The plat of survey of this land was accepted on. October ae 


- and. filed. on December 22,1954, but when the appellant filed hice 


| : a settlement location notice on April 21, 1954, an official plat of survey 
7 had not. yet been filed and the. land was ‘therefore: claesinied as So : 


unsurveyed.: 2 
By decision: of Newbee 19, 1956, the. manager re] eis the appa: 


: an lant’s settlement location Totits his homestead entry application filed 
ond: anuary. 31, 1955, and final proof papers filed on April 20 and June | 


| : 14, 1955, for the reason that. when the appellant initiated-settlement‘on 
_ the land, ‘it.was withdrawn from entry. under the public land laws in 
4 accordance with Public Land Order 576 of March 29,1949. (43 CFR, 


1953 Supp.,p. 258; 14 F.R. 1614). Public Land: Order 376, in part. here a | 


material, withdrew from all forms of appropriation under the public : 


= - ee land laws and reserved; under the Unbenaen ont the oe of. the = 


t The Director’ Ss. decision also. involved an entry — one 2 other. -person who aid not appeal : 


_ = to the’ Secretary.” 


BA, Settler. on ‘Alaskan land. is required by ‘statute to file, in the: district land. office where 


| - the land. is situated, notice of settlement within. 90 days after settlement cae U, 8: c., 1958 oF we ins 
ee ee ed., ‘sec, Sth et seq} 48 CFR, 1954 ed., 64. ay 2 aS eae 


238 "DECISIONS OF THE DEPARTMENT OF THE INTERIOR 167. LD. 


‘ Tesrior pending. relocation of a ‘portion of the Anchorage-Seward 
highway, the “public lands” within the following described area : 


Beginning at the southeast corner of see. 33, T..12 N., BR. 3 W., SM, ‘thence 
by metes and bounds, — | 

Southeasterly, 10 miles parallel to and 1 mile distant from the line of mean | 
high tide of Turnagain Arm, to the west boundary of Chugach National Forest ; 

_ South, 1 mile,. along “west peendaty of the Forest to the line Of. Inean high 
| tige of Turnagain Arm ; | 

Northwesterly,. 11 miles sinne line of: mean high tide of ‘Darnagein’ ‘Arm to 
meander corner on south boundary. of sec. 82, T. 12 N., R. 3 Ww. o> 


East, 114 miles along south boundary of secs. 82 and 33. to point. of beginning. a = 


The tract of public land, ten miles in. length, withdrawn by this | 
_ order is bounded on the west by the “line of mean high tide” of Turn-~ 
again Arm, a-cove branching off Cook Inlet, and the eastern boundary _ 
of the withdrawn area is a line one mile inland from and parallel to 
the mean high tide line of Turnagain Arm. Between the upland and 
the line of low tide of Turnagain Arm, broad level mud flats extend 
for a distance estimated at from three to five miles, and these flats, 
covered.and uncovered by the flow and ebb of the tide, are tidelands. 
As tidelands are not.public lands, they are excluded from the area 
‘withdrawn by P.L.O. 576 (Shively v. Bowlby, 152 US. 1 (1894), 7 
Mann v. Tacoma Land Company, 153 U.S. 273 (1894) ).. : 
The exact boundaries of the withdrawn area could not be dotarminga 7 
and adjusted to the lines of legal-subdivisions until after the land was 
surveyed (see instructions, “Survey of Lands Withdrawn While Un- 
surveyed”, 42 L.D. 318 (1918)).-In a memorandum of November 8, 
1954, from the Director to the Area Administrator, Area 4, , Anchorage, 
with respect to the adjustment of P.L.O. 576 (and of another reserve 
not here: relevant) to the lines of legal subdivision in T. 11. N.,.R.3 W., 


a S.M.. Alaska, as ‘shown. by plats of the survey of this: township ace 


pepted on-October 28, 1954, the public land in the above-quoted portion 
of P.L.0. 576 was. déscribed: by legal subdivisions. .The manager’s © 
rejection of the appellant’s homestead claim was based upon the memo- 
randum of November 8, 1954, which indicated that the. land for which 
the appellant applied was. swithdrawn by. P.L.0. 576. . one 
_ On this: appeal it ‘is contended, in effect, that the lotation’ of tthe 
es boundary of the land ‘withdrawn’ by P.L.O. BT 6 was improp- 
erly determined and, as a consequence, the entire area withdrawn. by 
_ the order is incorrectly described in the Director’s memorandum of — 
November 8,°1954:° In’ support of this contention it is argued , that the - 
plat of. survey: of the-area upon. which the memorandum of November 


8, 1954, is based does not indicate the line of mean. high tide of Turn- 


at, again Arm, but on the meander line along Turnagain Arm. and that 7 ; 
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the determination of the boundaries of the withdrawn area itnproperly | 
used the meander line rather than the line of mean high tide as re- - 
quired by the order” in. . establishing: the. “western — of the | 


withdrawn area. ae 


‘The Director’s ‘décision discussed i in detail thé reasons ; for éonelud- .- : 
ing that the phrase “line of mean high tide” in P.L.O. 576 is used in 


the same way and as the equivalent of the phrase “ordinary high: tide,” 
“high water mark,” “high water line” and similar phrases which, in 
public land orders, ‘signify that. line which is meandered by the cadas- 
_ tral engineers in icoprdancs with ‘practices developed in the survey of 
_ areas bordering water: and. in establishing boundary: lines of wrisur-— 
veyed areas over a: long period of time. In: running the meander line: 


it has been the practice of the cadastral engineers to. find the mean — 


high water elevation by evidence of the water’s action on the soil? ~ 


The Director’s decision held that the meander line is: equivalent: tothe 


line of mean high tide for determining | the extent and the boundaries 
of the withdrawal: This ruling in the Director’s ‘decision is amply 


: ‘supported by examples of a. similar administrative interpretation ores 


comparable phrases in ‘and. descriptions used: both ‘by. Congress: and 
by this Department over a period of many years, and noha < on ‘this 
ie appeal provides any basis for: modifying therulings es 
The principal argument. in support of this appeal 1 is that two entries a 
have been’ patented under the homestéad ‘laws on lands portions of -— 


which were withdrawn by P.L.O. 576 as described ‘in: the Direétor’s a 
- Inemorandum of November 8, 1954. These two entries were ‘initiated by 


- settlement on the land shortly: after the’ withdrawal order was issued - 


and approximately five years’ before the plat of | survey was. accepted . ioe 

and filed. The entries ‘referred to-are Anchorage 015927 by Thomas: 
UN. Mely, whose settlement dated from May 7; 1949, and whose: entry. es 
‘was patented on April 27, 1955, and Anchorage 018722 ‘by: Louis. Oel- os 


schlaeger, father of the ‘Appellahi,. ‘who settled” on. “August: 4, 1949, on | 
land for which he received homestead. ‘patent on: October.-10; 1955: 
Since these two entries in large part appear to be within the ¢ area with- : 
drawn ee P. Li LO. of 6 from sea under the ei enn land Haws, and were | 


3 Manual of Tnetvvetons For the Survey! of ‘The Pitbtie Larids of ‘the ‘United ‘States — 
-(Washington, 1947), pp.. 231-232: a di 
. On, appeal it is argued, inter alia, that ihe use SOF ‘the pitane: teat 1 high: ‘tide tine” re- ms 


tie quires: that the line be’ determined by proper scientific: measurements: although there: is’ no 
= indication ° ‘of . what. : constitutes: ‘such measurements. | . The. Director’ ‘8. decision. mentions. a 


ie number - of reasons why: the. Bureau, in. interpreting the phrase “mean: high tide line, ie | ae 


not bound by one of the. thethods formerly: used: by. the Coast and “Geodetic. ‘Survey’ and 


_ approved’ by. the ‘Supreme Court. in Boras. Consolidated ELtd.-y.. Los Angeles, 296 U.S. 10, 


26-27 (1935). This method* consisted in. finding the average height o of all the high waters cn a a 


ata given’ place over: an average, nerlod, Of 18. 6: ‘years. i choea ie ue Reece ee nep ae 2 
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a initibted: after: the withdrawal onder. was ested the. appellant ¢ con- - 
tends that.the United States is 8 estopped from. 0) jecting the appellant's | 


_. applications. | 

fac Ae cdntention is aithout: re “The Director’t s aceon aad Ps 

ae out: that. the Mely. entry was. allowed: as a& result, of a decision of Sep- a 
Fd tember 385 1953, by. the acting manager which antedated the acceptance ; 

ae, and filing of the plat of survey. and: which. concluded that Mely’s entry 

“Was made on land subj ect to homestead. settlement. In the decision of _ 
mes ‘September . 3, ‘1953, after a hearing involving the. validity of the 0 Maly = 

a te entry, the acting manager stated as a finding of fact that: 7 


“aR me # the évidence. shows. that the Thomas: N.. “Mely. homestead, as , described 


ne a his. petition filed. under Anchorage | Serial. No, 015927, “does. not lie, either in 
a a : -whole or in. part, within a distance, of one mile from the line of mean high tide a 
aot Turnagain Arm, and hence: is not. in conflict’ with P. L. 0. 56 Ct 


| This. finding may. have represented the opinion. of the oe tian- tee: 


4 a ager as to where the line of mean high tide, and consequently the ; 
oe inland boundary of the withdrawn. land, Jay but it could nat bind or 
>). affect the. Director of. the Bureau i in his: determination of November Bei 


1954, deseribing by legal. subdivisions, the land so withdrawn since _ 


a the approved. plat of survey is the. official and. binding determination 


thereof (Knight v. U.S. Land Association, 142 U.S. 161, 176. fe g01)). 2 


a ~The Director’ s determination of November 8, 1954, indicated that. the: | _ 


= oo 2 acting manager’s decision of September 3, 1953, was erroneous. insofar 
as it concluded that Mely’ sentry did not include lands withdrawn from 


| a : : entry. under. the public. land laws: ‘Likewise, the. records on this ap- 
peal indicate that the allowance.and patenting of the Louis Oelschlae- 


aan ger entry, ¢ a, portion of which i 1s within the. withdrawn area as described 7 


. on. November. 8, 1954, appears to have. been. plainly- erroneous ae the ae " 


cg ae extent, that, the entry. covers land withdrawn, under, P.L.O. 576. - 
The allowance. and patenting of. a substantial portion. of the two. ei 


oe Babee | just referred. to, while i improper, could create no rights inthe - 


. = appellant. t to. the: land on. which. he attempted ; to: settle. at a time when ; 


oa -. it was not, open: to. settlement. - Land. which: is. withdrawn from. entry 7 


oa E ~ under | the. public: land: laws i 1s. not; subject. to, settlement. or to the. Aniti- — 
foro ation of any? claims under the: homestead laws (Catherine. Blanken-.— 
oo Burg, A=25947- (December i. 1950). Rafael D. Tobar, A-27008 (De- — 


 cember 18, 1954) ; Anne V. Hesiness, A-27096- (Tune 27, 1955); Lewis 
os “Sanford: Cass, A-27742..(January 14, 1959).)....A8 the, record 3 in this 
Soro -éased ‘indicates: clearly that the land for which the: appellant: séeks home- fee 

stead: patent was: withdrawn. from entry. when he attempted to settle — a 


2 ; there, the ‘rejection. of his settlement location ‘notice, his applivation ; 
‘ia for homestead centey, and his final : proot 4 ee was. correct. 


at ag. 
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“The riuigat on ‘behalf of the appellant for a Taping on a. a hiiber” | 
of matters relating to the. propriety. of P.L.O. 576 is. denied. The as-— 
-sertions on appeal do.not:raise issues.of fact which require a, hearing 
for. determination. (see. Lewis Sanford Cass, supra). Furthermore 
the Department has held that even where.a withdrawal is erroneously 
~ made to include land not intended to be embraced therein, it. is never- 

theless effective as to:such land, and unless and until the land. is 
released from withdrawal. no: rights inconsistent therewith will be 
recognized. as’ attaching to:any of the land actually ae ¢ Ta 
J. Newton; 36 L.D.271 (1908) ). - 

For the reasons mentioned herein and in the Director’s astisiotl the 
rejection. of the. appellant’s settlement. location notice, his application : 
for homestead entry, and final proof papers was correct. | 
Therefore, pursuant to the authority delegated. to the Solicitor by 

- the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental Man-) _ 

ual; 94 -F.R: 1348), the’ decision a of the Director of the Bureau i e 

Land Matiagement: is affirmed. : 


| Groner Ww. Amor, , Solicitor 


By: Eparoxn T. ‘Rare, : 
oe Solicitor. 
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A-Rg994 | es 
A-28318 te 7 2 "Decided June 28, 1960 


oi and Gas Cesc Applications —Oil and. Gas Tease: Gancellation-Oil, ae 
and Gas. Leases: oe of Land—Oil and Gas Leases: lands. : 
- Subject to | . 


The partial ‘rejection Of an L ofl and eas lease application and the partial: can-. 
cellation of oil and gas leases are proper: ‘as to. unsurveyed lands which, | 
according to determinations of the Cadastral Engineering Officer ba'sed upon’: 
“the applicants’ descriptions of the land,. conic with. pes issued d‘pursuant 
:: to prior offers. : pie ane eo 


Land , 


Where a: Jease is isstied. on unsurveyed land: aaa to:an application which : 
. partially conflicted. with a prior lease and the: subsequent. lease, omitted. part 
of the Jand applied for which did not ‘conflict with the prior. lease, thus 
“creating ; a. hiatus between the two ‘leases, and ‘where the hiatus’ ‘can be closed ' 
_ by adding: to the description. in the: subséquent lease <a: nietes: and “ponds: - 

bore: description, of ‘the. land: in: the; hiatus, the. subsequent: lease» will-be:-so! 


On. and: Gas" eases: Applieations—0i1 and “Gas Leases: : Deseription of 


— B5B69S—6O—B. 
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amended... Where. Jeases for. mngurveyed | land partially. conflict with out- 
_ standing” leases based upon prior offers and the conflicts can be: eliminated 
~~ ‘by excepting the areas. in conflict from ‘the descriptions in the subsequent - 
"0: leases, the: subsequent leases are properly: canceled: as to the area’ in’ conflict | 
on bE: excepting that. area from ‘the lands included in the subsequent leases. | 


Oil and Gas ‘Leases: " Applications—0il and Gas Leases: Description of 
~ Land—Applications and Entries: Generally | 


Oil and gas lease applications for. unsurveyed lands’ will not be. ‘ suspended 
pending actual survey to establish whether a portion of the lands applied 
for: conflicts: with prior offers where determinations based upon: the appli- 
cants’ descriptions of the land show such. conflict and there is no: evidence. 

: that the conflict does not exist. ~~ = 


APPEALS FROM THE BUREAU OF LAND MANAGEMENT 


. Waring Bradley has appealed to the Secretary of the. Tutarior a 
8 decision of October 23, 1959, by. the Director of the Bureau of Land. 
Management, which, in effect, affirmed the. partial rejection of Brad- . 
ley’ s oil and gas ee offer F sivbants 017909 and remanded the case to: 
the Fairbanks land office for adjustment of the lands to be included 
in a lease issuéd ‘pursuant to the offer. James M. Snowden has ap- — 
-pealed to the Secretary from a decision of November 20, 1959, by the 
Acting Director of the Bureau which affirmed, with modification, the _ 
partial cancellation.of Snowden’s oil and gas leases, Fairbanks 017423 
and 017427. Bradley’s offer and Snowden’ S leases cover unsurveyed | 
lands in Alaska which were described by metes and bounds in:their ~ 
| applications. The appeals are being decided. together because they 
- require determination of the same quceone regarding ——— of 
unsurveyed lands. _ ee : Ue 
Bradley’s application | was saeied = Hien manager for spatial con- 
flict’ with an outstanding lease, Fairbanks 017352, issued to James 
‘Noel as of March 1, 1958. A lease was issued to Bradley effective. Feb- 
ruary 1, 1959, for the lands not in conflict’ with Noel’s lease, which 
lands, according. to the manager, amounted to ep inomaay: 1,920 
acres of the.2,560 acres for-which Bradley applied. oe 
= Snowden’s leases, each covering 2,560:acres, were bane as of March 
-1,1958. By decisions of January 20, 1959, the manager of ‘the Fair- 
banks. office held each of the: leases. for’ cancellation: as to 640. acres’. 
because of conflict with prior lease. offers filed by J. G. Taylor: pur- ; 
suant to which leases Fairbanks. 017 340 and: 017334 were issued. 
‘The manager’ S partial rejection of Bradley’ s offer and: paca can- 


~-cellation of Snowden’ s leases were modified by. the Director’ sand Act- 


ing Director’ s: decisions by amending the amount of land. for which é 
Bradley’s application was rejected and the amount of land for which. - 
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Snowden’ Ss ‘leases. were canceled, “The Director and ‘Acting ‘Director 


found: that the manager had rejected. Bradley’ s offer and canceled, — i 
‘Snowden’ s leases for more than the areas in conflict, thus leaving.a — 


hiatus between the conflicting. offer and leases. The Director and:Act- 
ing Director remanded the cases for. adjustment, of the seis and 7 
Snowden leases to include the areas not in conflict. | - 
Bradley. and Snowden. contend that the determination ot the ¢ areas 
| between- their offers and the conflicting leases is the result of a theoret-_ 
ical calculation based. upon an unsound assumption that, the location | 
of the lands can be. established without an .actual survey. on the. 
ground, ‘They point. to the fact that the. descriptions i in their. offers 
are.tied to a monument which is over 200 miles distant from the monu- 
“ment to which the. descriptions in the conflicting leases are tied and — 
_agsert that, the. question of whether there is an actual conflict between 
_ their offers:and the Noel: and. Taylor leases can ‘only be established 
by actual survey. They'conelude that action on their offersiand leases 7 
should be ‘suspended as to the parts claimed to be in conflict until an 
actual survey is made on the ground ae will determine the Pre; 
cise areas, if any, in conflict. _ pha 
Oil and gas leases on unsurveyed eps fonds cover only that area. 
of land which is identifiable by the metes and bounds description in 
each lease. The boundaries of the lands described in the appellants’ 7 
offers and in the conflicting leases are, of course, determined by courses 
and distances from the permianenit monuments named i in the. respective 
_ offers. or leases, and the extent of conflict between offers is established 
‘by delineating the land described. in each offer after plotting its loca- 
tion in relation to the permanent monument to which the description 
is'tied. The position. for-the starting points of the land described in 
each of. the appellants’. offers.is’ based. upon ‘Triangulation. Station 
“hook”, ‘The land: descriptions in-each of the conflicting leases: give 
starting points based upon’ Border Monument 106. . : 
The cases have again’ ‘been ‘reviewed by the Cadastral Ease Ga i 
Office of the Bureau of Gand Management. That office is of the 
opinion that the precise areas of conflict between the offers and leases 
involved can. be accurately described without the necessity of an 
actual survey ‘on ‘the ground. In a memorandum of June-3, 1960, 
the Cadastral Engineering Staff Officer describes the hiatus ‘between. 7 
-Bradley’s and Noel’s leases with reference to the initial Po im ithe re 
7 description of the land covered by Bradley’s lease: as: follows: | 


. Thence North 2 miles. to a point, thence East 2415 feet to a point, thence 
| South 130: feet ‘to. a. ie on north: boundary of O and a 017352, thence Weat 


to the point of beginning, containing 228 acres. OLE e aE | Pst: a Ene 
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along said boundary 1290 feet to. a aoints thence South along said boundary ze 


10430: ‘feet to % a | point, thence West 1125 feet ‘to the initial Dae ae 278. 58 
acres. so : 


Tf this  desétigtion 1S added to the debit’ 6 of the land. | Teased. iS Ae 
| ‘Bradley, his lease will include all of the land described: in his: offer | 
_ which was available for leasing when thé offer was filed. and there — 
will be neither. an overlap nor a gap between: his and Noel’s leases‘as 
defined ‘by the metes and bounds descriptions i in the respective leases. 
“A’menmorandum ‘of J une 18, 1960, by the Cadastral Engineering 
Staff Officer ‘identifies the areas in ‘conflict, between’ Snowden’s and 
: Taylor’ s ‘leases (which areas are to be eliminated from: Snowden’ Ss 
| leases) ’ by metes and. bounds descriptions tied to the descriptions 3 in. 
_ Snowden’s offers. The memorandum of June’ 13 indicates that the 
: conflict: between Fairbanks 017423 and 017340 will be eliminated by _ 
éxcepting from the a area described i in n Fairbanks 017428 the following pa? 


. tract of land: 


5 Beginning at the initial Bint described in "this tae: offer; theiice west 960 - 
- feet to the west boundary of. Lease 017340, thence ‘north 10, 350 feet along the 
west poundary of Lease 017340, thence east 960° feet, thence South 10, 350 ye 


7 Likewise, the conflict. between 017497 and 017334. will he: eliminated - 
by. excepting from tract: 1 of the area, described in offer 17 407 the a 


7 following parcel: 


7 . Beginning at. a point on ie rest boundary of Lease. 017884 ‘which j is. 4,820. 
ts "feet, east. of the initial point described in this lease offer, thence north. 10, 350° . 
 féet along: the west boundary of Lease 017334, thence east 960 feet, thence south’ 
; 10, 350 feet, thence west. 960 feet to: the: point: of beginning, containing. 228 acres. 


* Since these desériptions of the areas in conflict ‘are tied to boundaries a 

| of the conflicting leases, the appellants: eantiot: complain of the omis- . 
- sion ‘of-any: areas to which. they are’entitled under their offers.. Ac- 
7 cordingly there is no reason to suspend any action on their offers. and — 
_ leases to await indefinitely a survey of the leased areas'on the ground. 


. _ The cases can and will be remanded for appropriate action, to give the - 


- appellants: a the lands. included 3 in their offers except as. to the areas 
in.conflict, » eee | 

ln: Brailley’s Ss case, ie gap. whielt was “lef between, Bradley’ s. bac ' 

as issued. and, Noel’s lease-will be. closed if. the.276.58.acres described . 


: i. és by. .metes:.and. bounds ‘with: reference: to..the initial. point. in. the. de- s 
os scription i in: Bradley’s lease and quoted herein as: added. to Bradley’ Ss : 
lease. The. description. is: contained im ‘the memorandum of June 8, 


- 1960, by. the Cadastral. Engineering. Staff Officer: and the case. will be ~ 
a remanded. for. including the 276:58 acres. in n Bradley’ § ease . Oe as 
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a Shawn’ S case, ‘the two 998-acre tracts described eth sees ee 
to the initial points in. Snowden’ s offers 017 493 and 017 497 and quoted. 


- herein are’ ‘excepted from ‘the: land descriptions i ‘in those: offers, the | fo 
‘conflict between Snowden’s and Taylor’s leases will be eliminated. < 


The description. of the land to be. excepted from Snowden’: s leases is 


‘set. forth in. the memorandum of June 13, 1960, by the Cadastral 
Engineering Staff Officer and the: cases: will be remanded for excepting a3 


: from Snowden’ S lease offers only 1 the areas $s which conflict with Eaylor, $ : 


a Secretary of the Interior. (sec. 210.2.9.A (4) (a), Departmental 


” "Therefore, pursuant’ to tha éuthionity ‘Islagated to the Solicitor iy — 


-. Manual; 94 FR. 1348), the decisions by the Director and the Acting os 


"Director of the Bureau of Land Management are affirmed andthe 


cases are remanded to the Bureau for further action in 1 accordance | 
; with this decision. | | ee | - 


- Gronce W. ‘Assorn, 5 Solicitor es, oe 


| By: ‘Epaop T, Farrz, ». ee 


; teens Solicitor, saa! | 
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o Timber Sales and Ce eae ead California 1 Railroad and ‘Recon - : 


veyed Coos Bay. Grant Lands: Timber. Sales. Ses 


Y A corporation whose president is also the president of another ee co: 
_, . Which has been. found guilty of timber trespass is properly required to 
“post: the pond. of the president ‘and ‘the’ ‘trespassing corporation asa Con- . 
«dition precedent to: the execution. ‘by the United: States :of .a~ contract: ‘for. ee 
~ 7+ the sale-of timber: on Oregon. and. | California Railroad. lands fo the. Ast ee 


oot a corporation.. 
APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


“The Magnolia ‘Lumber Gorporation, ‘Tne. has appealed: to he oa i 


retary. of the Interior from a decision of the Director of the ‘Bureau ae 


| of Land Management: dated. October 28, 1959, ‘which affirmed the de- | 


oy a termination, of the Oregon state supervisor on September 29, “1958, ne 
st that, aS. a condition, precedent to the execution of a. timber. sale ae Pushin 


. tract, by. the United States covering certain timber on oO. & Cc. lands a - 


‘ - in Jackson County, Oregon, the Magnolia. Motor & Logging Company. ase 


and. R. Drew: Lamb, its 8 president, must. Poet bond i in . the amount of = 
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«SFY, 600 because of certain ee trespass | in California for which the. 
amount of damages has not been ascertained, | | 
| “Magnolia Lumber Corporation, Ine., ‘ereinatise refer ed to: as arrres | 
nolia Lumber, offered the high bid for a timber sale on O. & ©. lands 
— In.Oregon. . Magnolia Motor & Logging Company, also: a, Mississippi | 
corporation, hereinafter referred to as Magnolia Logging, and R. 
Drew Lamb, ‘president of. both corporations, were earlier. ‘indicted, 
tried and Magnolia Logging was convicted in federal court of. timber 
trespass in Humboldt County, California and the conviction was. 


affirmed-on appeal (at agnolia Motor & Logging. Company v. United | 


States, 264 F. 2d 950 (9th Cir. 1959) ; cert. denied 361 USS. 815 (1959). : 
The requirement for bond in the amount of the damages demanded. 
. by the United States for the Magnolia Logging trespass to ‘be posted 
: by Lamb and Magnolia Logging as an incident of. the execution of 
the ‘sales contract with Magnolia Luniber was predicated upon the 
departmental viehauneie 43. CFR, 1954 ed., 288. 12, which ‘reads’ in 
_ applicable part :- ae 


(a) For the purpose of this section, a tr espasser is a person who is re noasipie _ 


for the unlawful usé of or injury to property of the United States. , 
(b) ‘No.sale of tiniber or material will be made, and no permit-or license will 

be issued, to a trespasser who has not satistied his ae to the United States, 

except where: . : 
_-_ ee = es ee HO e os age oe ie 


@) The authorized officer finds in writing, that there is a ‘Jegitiznate dispute S 


as to the fact of the alleged’ trespasser’ Ss liability, or as to the extent of liability, | 
| or that the extent of the damages has not yet been determined, and the tr espasser 
oo files: a‘ bond guaranteeing payment of the amouut found oye a court of - competent 


= ee to be due the United States * * *, 


In its appeal to the. Secretary, Magnolia cere contends that the 
_ regulation requires the posting ofa bond only when an. individual is 
8 ‘trespasser and subsequently organizes a corporation for further deal- 
ings with the United States. It then concludes that because the 

‘United States has had other contracts with Magnolia Lumber over a_ 


period of years before the alleged trespass of Lamb, it cannot be said = 


that Lamb used the corporate. devise as a subterfuge dealing with. the 
: United States to avoid an alleged trespass obligation. . : 
There i is ‘nothing i in the language of the ‘regulation or. ‘the’ cireurm- . 


stances surrounding. its adoption which tends to confirm the validity ant 


of the appellant’s suggestion. ~The regulation Says only that. an al- 
leged trespasser must satisfy his liability to the United States or file 
a bond guaranteeing payment of the. amount. found fo: be due the 
United bates in . order to obtain a sale of timber. | 3 
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The qqiestion;. then, 4 is whether Lamb and Magnolia reece fall : 
within the category of “alleged trespassers” in relation to this aa ; 
It seems to me that the only reasonable. conclusion is that they do. 
First, the manager of the district forestry office stated that the bond 
was eine because of the close association ‘between. Magnolia Lum- 
ber and: Magnolia Logging, an alleged trespasser, and then the Director : 
remarked that the two corporations are controlled by the same indi- 
| vidual (R. ‘Drew Lamb). Since neither in its appeal to the Director 


~ nor in its appeal to the Secretary has the. appellant denied the valid- os: 
_ ity of these statements, their accuracy may be assumed. -Thus Lamb 


is in a position to have profited from the unsatisfied. trespass. and to. 


profit, from the pending. contract. This alone is sufficient. to. 0 justify . 


the required bond. “a : ee 
- Furthermore, the fiction of saparare corporate entities cannot: pre- 


"vent an administrative agency from assessing the realities of the situ- 


ation and acting accordingly. As the Department has said, it “Is 
entitled to proceed upon the basis of a complete awareness especie 


the relationship. between. corporations. and their. stockholders.” Annie — = 


‘Le Hilt et: abe Be A. Culbertson, A-26150=A+26157°- (August 13, | 


1951), reversed. on other grounds, McKay v. Wahlenmaier, 996 #. 2d. a 


35. (D. C. ‘Cir. 1955), which cites the statement, quoted, zd. 40-41. 
_._In-view of the undisputed relationship between the two corporations | 
and. Lamb, he and Magnolia Logging are deemed “alleged trespassers” _ 
| within. the. meaning. of the os maias and the a of the: bend a 
| requirement: 1s: proper:.. om 


Therefore, ae tothe: akesee delegatad to athe Solicitix by east, 


‘thé Secretary of the Interior (sec. 210.2.2A (4) (a), ‘Departmental Man: 
ual; 24 FR. 1348); the: ceo of the eed of us Bureau of Zand a 
“Management 1S affirmed. - 0 7 ee a 


Dita, MO aE. Suances gal eee ated as Seen | Epmoxo T. ‘Farry,’ 7 
ha, es 2 A a : : 3 foe cE = ; - ea ; oh = me ag "3 ic a So ms Pooeas : Peete 8 Solicitor.. tee 


s 1 See ain. ‘TWinois. “Paskina: Co. ve: "Henderson, “456° F.. 2a. 1000 (USCA, 4946) ; > 


- “Rochester: Tet: Corp: vv United States, 307. U.S. 125 (1939) ; State of Washington v.: Ritsap 
County: Bank, 117 P, 24228, 283 (Wash. 1941) Pacific Gas: é Elec: Co. -¥. Securities . &. 


Exchange Commission, 127 F.2d 878 (9th Cir. 1942),. affirmed by equally- -divided, court, 
324. U.S. 826; Koppers: United Co. v: Securities: ¢& Hachange: Cominission, 138 KF 2d 5TT ee 
(he Cir. $943). See, Timbers “Corporate. Mitions. 46: Col. LR. 533, 581; 562; for — 
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_ APPEALS OF UTAH, CONSTRUCTION COMPANY. 


TBCA-100 © “Decided June : 10} ; 1960. 


ie Contracts: Giang: and uxtras . 


AL claim for additional compensation. based. upen: hindrances to’ the performance “ee 
_: . of, the. contract: work caused by. failure. of. the Government to discharge its 
Own: contractual obligations, or. upon postponement. by the Government of 
the time for performance of the contract work asa result of such failure is 


i not cognizable under: the: ocnane es. clause: of " standard-form \ construction | 


sane contracts. 


2 Contracts: Changes and Extras” 


oA ‘daim for additional. compensation based. ‘upon. instructions i the Guscai- ae 
ia ment to restore portions of the contract work damaged as a. result of its own . 


swoon acts or omissions, or. upon acceleration by the Government: of the: an 


+ time for performance of the contract work is cognizable under. the gnanees oS 
: oe clause of standard-form construction contracts. eons 7 


ee Sonora: : ‘Appeals 


| An appeal from findings of : a contracting. officer’ eipntiie a an extension. of time 
es which. is. taken ‘solely: on the ground that the findings. state. an: erroneous a 


7 re Treason for granting the. extension will be. dismissed where it appears that the © ‘i : 
oe challenged statement will have no relevancy or effect i in 1 the adjudication of sb Ge 


eae any ungranted claim of the eppellant. 
be ot. BOARD oF CONTRACT APPEALS » Bee 
Utah consiaciion Company, of Salt Lake City, U Utah, ne aippsaled 


— pis the contracting officer’s letter decision dated’ August. 30,1957, 
'. » which dismissed for lack of jurisdiction: a claim. for additional com- 

: pensation, and from his. findings of fact and decision dated: October 2 
“11, 1957, which granted a. 365 calendar day extension of time; the 


7 latter appeal being taken. on ‘the ground that, the factual basis, stated 


~* for: the cause of the delay i is incorrect. | a 
‘Both appeals : arise under a ee which. iapoertes! Standard 2 


7 Korma: 23 (Revised March. 1953) and 234 (March 1953). It was | | 


: entered into on June 30, 1955, in the estimated amount of $1,372,172, 


for the construction and completion of the Pineview Dam. enlargement: a 


7 and. highway relocation under ‘the Schedule- of: Specifications: ‘No. 
bade DC 4424." ‘The. work was ‘subdivided. into. ‘10. parts, with. ‘optional 


a5 ‘periods during which certain subdivisions of the work -could-be per: 


oe formed... Differing rates for daily charge of liquidated damages were . 
specified for the various. subdivisions of work. All work under the 


_ ts ¢ contract: was pone and neni on September: 5 1957. 
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June 10, 1960 
- TBCA-133 | 


“The éontractor: “ified 3 a rn by. letter dated ji une 24, “198%. oe a 


| ‘total of $87,124. 97, and:a request for.an extension of time: of: 365 
2 calendar days.: The claim. was divided into four parts and 26 items.” 


The basis for the claim is ‘succinctly. stated in the opening and. 


-. second. paragraphs of the contractor’s letter of June 24, 19572 The — 
methods. to. be. used. in storage. of, water in the Pineview Reservoir : 
_.and. in the operations of the reservoir during the construction. period, 

as outlined i m paragraph 38. of the specifications, form an a eenkel ae 
part of that basis... | tea a 


Alternative performance periods, designated as options, were psclieds 


“aiied: in Table I of Paragraph 19(a): of the specifications. Generally See 
| ‘speaking, these options. were designed to-provide for the performance: we 
~ of those parts of the work that would interfere with, or-be. affected: 
by, reservoir operations during ‘either the winter of 1955-56 or the - __ 
-winter. of. 1956-57, as elected. by. the contractor in its. construction = 
i program, | “Appellant. alleges: that. it..elected..the. earlier. -options . and, 
ze in particular, that, for subdivisions 1 through 6 6 of the work 1 it elected = 





i 


"1 “Following the instructions in your letter - of July 26, 1956, we herewith submit. our 


_ ‘claim for increased costs incurred’ as a result of the Government’ s failure to. regulate the 
water. level. of the reservoir in accordance with the provisions of. Arti¢le 38 of the Specifica- : 
tions. and. the Government's. further failure to shut off the’ flow of water through the, SO'r 


outlet as. provided in. Table I, Article 19, of the ‘specifications. . 
“Since. most. of the work performed under this contract: had to be secomblished during 


the. periods. designated by the Government, as shown in- Table I, Page 9, and described in = 
“Articles 38 and 39 of the Specifications, the repeated failure of the. Government to fulfill 
Ats. contractual. obligations in these respects.delayed our construction program and caused’ 2 ys 
us: ‘to incur: ‘substantial increased costs. The inability , of the. Government to. control. the 
oe actions. of. the. reservoir operating agency, or to achieve that agency’s cooperation in. the 
eae ‘Pineview ‘Dam Enlargement ‘construction. program also ‘hindered the economical prosecu- 


tion. of. our. work. .Because..of these changes and. the changed conditions we. have. en- 


~ eountered as a result of these factors, we respectfully request that an equitable adjustment: ces 
i) De. made in our contract to reflect, the following. increased costs... A detailed <*pladavon 
. of each of. ‘the component parts: of our claim: appears . on the attached sheets. bs 

oo “38, Storage: of Water and operation of reservoir during construction. 


ea): ‘General. -rThe:: Pineview: ‘Reservoir. will.:.be = operated; : as deaetnea in. “this: “para | 


‘graph, ‘to meet storage and construction. requirements ‘ana to furnish necessary’ ‘releases.. se 
“a8 ‘To. accomplish construction for the ‘spillway. and. for modifications of existing wells in. 
Teservoir: area, the reservoir will be evacuated as described in “(¢): and (d), ‘below,. during - 
one. continuous construction period: only, the. choice of. year. being at the option, of the oe 

,@ontractor.. 

Fo a “(py ‘Txcept as provided ‘under (ey below, ‘the reservoir. “during ‘the irrigation keaton: . 
-_ “(approximately April . 1 ‘to October 31). will be operated as best serves the. interest. of the — 

. Government... Releases into, the spillway. ‘stilling basin to meet irrigation requirements: 
ma will: be. required at all ‘times during the irrigation Season. Drawing No. 4(526—-D—713) 
cut, ‘shows reservoir: “water surface elevations for: years of operation 1938 to 1953, inclusive. oes Sb 
Pg (CC) By. September’ to of either 1955 or 1956 at the option of the contractor as exer-. a tee 
eso ‘cised” in his construction program, the’ reservoir Water ates will 7 jowera, to ‘the ip 
soho! of the existing. spillway (elevation 4855). 


“Cay ‘By’ Novémber': 1 of either 1955 or 1956 at: ‘thé: option of the: contractor as exercised 


ne his construction program, the reservoir water surface: will bé lowered to: approximately: 
7 elevation | £821" ‘in “order. to: perform’ work on the wells. and distribution eyatem located ° ‘in . 


250 ‘DECISIONS ‘OF: THE ° ‘DEPARTMENT. OF ‘THE INTERIOR (67, LD, 


option “A, in Hien of option «Bo 5 and that for subdivision 8 it elected 
option. RF, ” in lieu of option 6G 73° Under options “A” and “Ry” 
the: three subdivisions. of the. work about which: this: s appease centers 
were. to he performed during the following periods: - eee ey 


Subdivision 2, relating to spillway construction, from J July 15, 


Ee 1955 through February 29,1956. 
- Subdivision 6, ‘relating to modifications to. wells, from Novem- 


7 ber 1, 1955 through January 31,1956. ; 
Subdivision 8, relating to Gactallauons, of — works, ‘from 


February i 1956 through March 20, 1956.4 


“No: finding of fact were prepared regarding the. ponbucter S elie 
‘since the contracting officer concluded it: was.a:claim for unliquidated 
oe which: he had no. sopem to adjust under: ay terms of the 


the: reservoir area. The. reservoir. water. surface will He maintained at approximately ele: 
vation 4821 for 90 days.after November ds. 3 - 

i: *¢e) During: the nonirrigation season. novenber 1 through March: 31). the: contractor <3 
| ‘shall not interfere with the full stream in flow.up to. 200. cubic:feet per. second through the 
72-inch outlet in order to provide releases required for. operation of the Pioneer Power . 
‘Plant : Provided, That releases through the 72-inch outlet will be shut off: by: the. meyer, 
‘ment for 2 periods only as follows: 

ky: One period of 8 days. immediately before the dexinaias of the irrigation season in- 
the year the reservoir is ‘drawn down to elevation 4821, ‘to permit contractor to. make pipe . 
connections for the 72-inch outlet and for painting. 

(2): One period not to exceed. 24 hours, at 4 time designated by tlie contracting officer 

which may occur on a Sunday or other time of low water and power demand, to facilitate a 
Temoval of any temporary bulkhead in the 72-inch ‘outlet. ° 

. “During, the irrigation season the contractor shall not interfere with the. full stream” 
inflow up to 280. cubic feet per second through the 72-inch outlet for power and irrigation 
Tequirements.. ee a 
4 The descriptions | ‘of. these. ‘subdivisions and the performance’ ‘periods for. them ander 
options “A” and “KK,” as scheduled in Table I, were as follows: <u 
oc 1, Spillway construction upstream from station. T+ 52. 11, ‘except installation of. radial 

‘gates, from July 15, 1955 through February 29, 1956. - . 
oe ae Spillway construction. downstream from. station as 52. 11, from: oe 15, ee through 
February 29, 1956. 
7 Installation of - radial gates, from sanuiey 1, 1956 ‘through April 30, 1956, siibject. to. 
the limitation. that the. gates “shall be operable: by. March. 1, ie avoid: any: obstruction: to 
spillway discharges, eneme | 

4, Placement of embankment material in dam, from ‘Suly 15, 1955 through March. 31, 


1956. 
‘5, Installation of q ar Outlet Branch shown ¢ on 1 Dwg. 526-D-66l, from March 24, 1956 


through. March 31, 1956. | wh 

6, Modifications to wells, from November 1, 1955 through | anuary 31, 1956. 

& “Installation of. 60-inch steel pipe, 4° x 5 H. P, gate, and all. concrete for 60- ineh steel 
pipe downstream from station qT +05. 31 and below. El, 4826, 50, and instalation of 42- inch, 
steel pipe, 42-inch butterfly valve, and all. concrete. between Cy, of the 60-inch outlet pipe 
and face of spillway right. wall, from February 1, 1956 through March 20, 1956. 

4 Table I of Paragraph 19 a). contained the ‘following. additional provistons, with respect ; 
to reservoir operations and performance time for the. subdivision 8 work: _ : 
“The Government will shut off the. flow: through the existing 60-inch pie line between 
“February 20 and March 20 of either 1956 or 1957. a 
|. “UTn: addition to. periods ¥F and G,. and if irrigation. redpinemente, ean be met’ by. Sineliarges 
through the. -spillway,.. the. ‘contractor. wilh be..permitted to. perform work. required under. 
subdivision. 8. at any. time between “April 1,: to June 20 of either 1956.or 1957.! eee 
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| aera ‘Consécuientty, there is not a. great, deal. of factual’ data 


: before the Board to assist in. the disposition of the: appeal. ‘However, ait . : 


_ from the record before the Board it is evident, and both: parties ap- 
pear to be i in agreement on. this matter, that the claim for additional 7 


| compensation. 1s based on two. series. of events, the first of which com- 


prised high water in the reservoir during. the period elected by appel- 
lant for the performance. of the subdivision 6 work, and the second 


a of which comprised actual or threatened discharges of water into the - 


| spillway stilling basin during the periods elected for the ‘performance “ 


_ of the work under subdivisions 2 and 8. 


~The wells. involved In. the. subdivision. 6 work were “under: water . 


_ ‘wells within the reservoir. Hence, provision. was made i in paragraph 


. ; wells. 


38 of the specifications for.evacuating the reservoir to elevation 4821 — 
7 during the period scheduled for the modification of the wells.’ From — 
the limited. information contained i in the record, ‘it would appear that 
control of the storage of water in ‘the reservoir was under the direc-. 


_—e tion of the Ogden. River. Water Users’ Association. | Ft is ‘admitted ar 
oe by. the. Government, through the Department counsel, that when the — 


construction contract. was. let, “negotiations ‘were, “pending looking | 
toward an agreement in connection with which the Government con- 
templated. it could ‘secure ‘such an evacuation, of the reservoir, ‘but 
_ that an agreement, with the association was not reached in time forthe — 
water to be drawn down to elevation 4891. by November 1, 19 55. How- | 
_ ever, evacuation was commenced on November 18, 1955. By Decem> | 
ber 14, 1955, the water 1 in thé reservoir had been. drawn down to about. 
| ‘elevation 4804, 70. That permitted: appellant to enter the reservoir — 
area and ‘commence » reperetary work. for the modification of the 


A rise Hi! the reservoir, however, pasha on. 1 December 23, 1958, sad. | 


continued throughout, the last, week of the: ‘year. ‘The rise was suffi- : | 
; ciently rapid and: great: for both parties. to characterize it as a. flood, 


and the Goverment ascribes. its cause to unseasonable and extremely a 
heavy rainfall. The inflow of water forced appellant to abandon - 


oe work 4 in the reservoir area. Such work ¥ was not resumed until Novem- | 


_ ber 1956, when the water was, for the first time subsequent to the > load, | 

drawn, down toalevel approaching elevation 4821. a 7 
- Appellant, contends that the Government through ; its Gide: in the 

foregoing matters changed the contract specifications by altering their 


a requirements with respect, to t the water level to be. maintained during - 
_ the option “A” performance period, and by. ultimately postponing the 
: subdivision. 6 work to the option. ag Su performance period. In this 
; connection appellant asserts that had the reservoir been, drawn down —- 
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esti | bs al evation: 4801 = Neate. 14 1955, ths well modifications would - 


have been completed. by December 23 ae that year, so. that the flood 
would have. had no effect. on its operations. It ‘claims that certain - 
items of equipment were. submerged, by the rising waters i in the reser- 
voir and remained submerged: -until the water was drawn. down sufli- - 
ciently, to permit their removal ; that some of the. items of submerged 
equipment were never ‘recovered that materials to be incorporated 
in the well modifications were ‘also lost ; that. much of the work per- 
formed i in the reservoir area. before the flood had to be done : a second. 
~~ time when operations were resumed. approximately | a year. later; and 
that in the meantime wage increases occurred. which also added to the 
cost of the well modifications. For all of these items: an equitable 
_ adjustment in money is asked. ne 
‘Appellant further contends that following the: rise - in the: reservoir - 
the Government regulated, or threatened to regulate, discharges from 
the reservoir in a manner. that affected other parts of the job, notably, 


a subdivision 2, relating to spillway construction, and subdivision 8, 
relating to installation of outlet works. The existing outlet works the, 
included a 60-inch pipe. which» discharged. into the spillway. stilling a 

:. basin, and the making of certain alterations to this pipe formed a part 

of the subdivision 8 mores At: appears to be appellant’s s interpretation . 


of the contract. provisions. relating to management of the : reservoir, as 


_ previously quoted,® that the 60- inch pipe was not to ‘be ‘used. for dis- _ : 


_ charges into the stilling basin at ANF time between November 1, 1955, 


; and March 20, 1956. ee 
Appellant alleges that < on or.  bouE Decber 98, 1958, it. was in- : 


= “formed that the. 60-inch. pipe would be used to drain the 3 reservoir, and oe 


-was urged by the Bureau of Reclamation to complete before draining | 


started the. pouring of a segment. of the spillway for which forms and. _ 
Sie 2 reinforcements had. already been set. On the basis of this information, ce 
oe Save appellant says, it advanced the pour. in question to completion by Je anu- 


ary 4, 1956, and thereupon, shifted its forces.and. equipment: to excava- 
tion.. operations for the outlet works, only to be advised. on BF anuary a 
that the reservoir would not be:drained.: Appellant states that. it was 
next advised by a letter from the Bureau of Reclamation, dated Janu- 
ary 11, 1956, that concrete. work in: the spillway, should. os completed 
before. it. pecans necessary to drain the reservoir by releasing water 
‘into the stilling basin. According to appellant, it thereupon shifted 
its. forces and. equipment. back to. spillway construction, and, in, order 
to. comply with the Government’s desire that releases through the 60- 
inch ‘ Pipe be: made at, the earliest possible date, so expedited. this work 
; that: such releases were ‘hegan on, nitlebrnery 2 21, 1956. Appellant, claims Ps 


= 5 * See footnotes 2 and 4, 


er) Son ee eee UTAH CONSTRUCTION , CO.. Shere a eDo 
Fun 10, 1960 oe aes 
“hat! the’ foregoing ae necessitated expenditures for equipment ve 
moves, for pumping of the stilling basin, for protection of completed — 

work, for overtime pay, and for other items connected with subdivision: 

2 of the. job that would not have been. incurred had the Government’ _ 
adhered. to the contract. provisions with ‘respect to performance time : 
and reservoir management. 7 | - 


7 It is also alleged that these events, and particularly the commence-’ a Rd 
ment of use of the 60-inch: pipe on February 91,1956, entailed a year’s’ 


delay i in completion. of the outlet. works, and. aniounted’ to'a further’ 


_. change in the contract specifications by postponing the installation Ob 


the outlet works until the option “G” performance period... Such post= 
ponement, it is claimed, necessitated expenditures for additional earth- — 
moving operations, fe increased wage rates, and for other ‘items con’ 
nected with subdivision 8 of the Joo that. otherwise would 1 not have 
been incurred. wa) 

The validity of ‘the contracting officer’ S dismissal of the claim ‘for 
. additional compensation turns, as’ ‘appellants’ counsel has recognized, - 
upon. the issue of whether the claim is one for which no adjustment: in’ 
the contract price would be allowable under clause 3, “change, ” of the’ 
General Provisions of the contract, even if the pertinent facts were 
- fully proved. ‘The first two sentences of ‘that’ clause,’ which: are: ‘the 
significant: ones ‘for the purposes ot the present appeal, read : as follows: a 


The Contracting Officer may at any ‘time, by a written order, and, without 
notice to the sureties, make changes | in the drawings and/or specifications oL this 


contract and within the general scope thereéof.: ‘Tf such changes cause an increase 


or decrease in the ‘amount due under. this contract, or in the time required ‘for its: 
performance, an ‘equitable. se dueeent shall . be made: and “the contract shall be: 
modified j in writing accordingly, . 


Clause 3 was not. dete as a, ae an ie is adjustinent of : 


 claims.for breach of contract.®. It follows, therefore, that 3 in. order to. 


| bring successfully a claim within it, “something more. must be shown » 
: than a mere failure to: perform a promise, covenant, warranty, or other 
— obligation: undertaken by the party against. whom the claim is asserted. a 
7 Furthermore, the clause i is Written in’a form that provides for changes : 
_ for which price adjustments: may be made and: changes. for..which only. : 


| : éxtensions ‘of. time may. be allowed. ” “Upon. analysis of appellant’s — 
a allegations, as: outlined. above, we. find that, with: certain. except tions, 


they. fail to. State circunistances ‘which’ would admit, ofa an. radjustangnt, | 
in the contract U price, being made under clause 3. ee 


a ee ee ae 
é ae ree re 


7 -S.Weardeo: Donetrietion one 64h ED. 376; BCA-48, 57-2. BCA } par.: 1440. “(9s): ee = 
cases: there. ‘cited; ‘Norair. uae ahie aoe ABBCAY ae ot ae pete 1288 ean =< 
and « ‘cases: F there: ited.: : A ances: go Si ovine: : ; 
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. The. alleged failure. of the Gavernment to perform i its contractual 
obligations: with respect. to. either the reservoir level or the reservoir 
discharges. was. not. a. change, for. this failure did not itself alter the 
characteristics or amounts, as defined by the specifications and draw- 
ings, of the. performance required by the contract from either appel- 
lant or the. Government.’ The equipment losses for which appellant: 
makes. claim, and the other hindrances or interferences which such 
alleged, failure may! have produced, were, for the same reason, also not a, 
change. Nor cana right,to additional compensation be predicated on. 
the theory that the Government postponed subdivisions 6 and 8 of the 
work to the option “B” and “G” periods,. respectively, since under the: 
form of contract here used the only equitable adjustment allowable for- 
a postponement of otherwise unchanged work is an extension of time. » 
The Board has reviewed the cases *° which appellant’s. counsel cites: 
as precedents for his contention that the contracting officer had author- 
ity tomake, and should: have: made, an equitable adjustment: 3 in monéy 
on account of the circumstances just mentioned. Summarized gener- 
ally, those cases involved situations where the Government authorized. 
the contractor to render a performance which differed substantially. 
in characteristics or amounts from that. defined in the specifications and 
drawings, or where. the Government took action that evinced an_ 
intention to amend the provisions of the specifications and drawings. 
defining the performance to be rendered on its part. Jn those instances __ 
where a postponement of the: time for’ ‘performance of: otherwise 
unchanged work was involved, such postponement was recognized. as; 
ground for an extension of time, but.not.for an. equitable. adjustment in. 
-money. None of the cited cases can properly be viewed as precedents: 
for administrative consideration of appellants’ claim in a 
7 7 Appeal of Flora: Construction fe een 68 LD, 315, 309-95, IBCA-101, 59- 9 BCA 
pars 2822.-(1959) ; Paul Jarvia, Inc., 64 1D. 285, IBCA~115, 57-2: BCA par: 1364 (1957) 
see Ideker Construction Co.; 64 I. D. 888,. IBCA~124, 51-2 BCA. par. 1441 (1957). 
8 J. De-Armstrong Co:,'Inc:, 63 LD. 289,.311-12, IBCA-40, 56-2 BCA par. 1048 (1956) > 


‘Feller Construction. Co., IBCA=30, : ‘6 CCF par. 61,688 aoe = Sood enw Bros., Inc.,; 
IBCA-17, 6 CCF par. 61,626 (1955). _ | 
° United States v. Rice, 317 U.S. 61. (1942): "é 
. 104. 8. Horner Construction ‘Co., 63 I.D.. 401, IBCA75; 56-2. BCA par. -1115 (1956); 
Guthrie Electrical Construction, 62 1.D. 280, IBC A—22, 6 CCF par. 61,687 (1955); Farns- 
worth & Chambers Co., ASBCA 3602, 57-1 BCA par. 1823 (1957); Cal-Tex Co:, ASBCA 
3398, 57-1. BCA par. 1255 (1957) 5. Aero-Fab Corp., ASBCA. 3837,. 57-1 BCA par. 1243 
(1957); + Vector Manufacturing Co., ASBCA 396, 4 CCF par. 61,032 (1950) ; Southeastern’ 
Decorating Co., Army BCA’ 1870, 4 CCI par. 60,674. (1949); Gonzalez Seijo dé Texidor, 
W.D. BCA 1320, 4 CCF par. 60, 257 (1947) ; Guest t/a CO. M. Guest & Sons, W.D. BCA 598, 
_2 CCF 1015: (1944) ; Chalker & Lunt: ve W- D, BCA 226, 1 CCF 689. (2948) : Pugrads 
Co., W.D. BCA 199, 1 CCF 385 (1943). 
. The contention of appellant’s counael | that the Governments gondiat i delaying the 
work. amounted. to. a. change of the contract performance dates, as previously elected by 
appellant, for which a price adjustment. should be made. is essentially. the Same as a :con- 
tention that. was: rejected in-Chas.. H. Tompkins. Co., ASBCA 570 (April 27, 1950), on the 
7 following. line of. reasoning : “If it could validly be said that the Government's: breach of. 
a promise to furnish: equipment by a.certain date.is tantamount to a change order. setting 
a Dew date for the furnishing of such equipment, it could be ‘said with equal validity that. 
the Government's act of issuing a change order wheneny. the cepa work ts: Gelayed is 


ea Or re DEBE CONSE UCHON EGe i: nue DBR 
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| Parts of the claim, however, are supported by allegations of addi: 
tional circumstances which, if established by competent proof, would 
afford a basis for administrative consideration of their merits. . | 
First, there is a group. of items which involve the restoration of 
damaged elements of the contract work. The items designated In 
_appellant’s claim letter of June'24, 1957, as T1 through T5andasIV 58 | 
through IV 64,. aggregating $9, 7 17. 72, would appear to fall, wholly: or 
in part,: within this group. Bie wrongful acts or omissions of the 
: Government i in connection with the operation of the reservoir resulted 7 
in damage to. contract work already properly done or to materials 
_ properly stored on the site pending incorporation i in the contract. work,, 
and: if the contracting officer expressly or impliedly instructed ‘that 
such work or materials be restored, a basis would exist for the allow 
ance of an equitable adjustment on account of the restoration costs.¥ 
The obligation of a contractor to redo or replace. damaged . work or 
materials does not. extend to damage caused by. fault of the Govern- 
ment or its agents.’ ~, bon a 3 
Second, there is a group. of items which aie aooieeation of 
performance of elements of the contract: work. The items designated 
in appellant’s claim. letter of J une 24, 1957, as I 6 through I 8, aggre- 
gating $3,310.33, would appear to fall, wholly. or-in part, swithin: this: 
group. Ifi 1. an effort to mitigate t the consequences: of high water.in the 
reservoir, or for other reasons, the contracting officer expressly or 
impliedly instructed that a part. of the work be performed i in advance 
of the time when its performance otherwise would be necessary under 
the applicable performance. option, as elected by appellant, a basis 
would exist for the allowance of an equitable adjustment on account of 
the costs. of such acceleration,* since this, too, is something that the 
contract did not. require appellant to do. Instructions: to. work over-. 
s time. for. the: purpose ‘of accelerating pefforiance would fall in the 
same category." ae 
The facts alleged ne @ppaliant. are insameiwat to justify-< a holaitigy 
that all parts of the claim for additional. compensation were within. 
the contracting officer’s jurisdiction to- consider and, determine. Ap- 


tantamount’ to the issuance ‘of a ‘change order setting ‘a new ‘date for performance of the 


unchanged work, and. that ‘the increased. costs: of the. unchanged. work resulting from such “4 


a delay must-be taken. into consideration in determining the equitable adjustment required. 
In view. of the. decisions in such eases as United States v.. - Rice, et, al., BAT Uz S. 61 A dead : 
the latter statement: cannot validly be made. ac 


“2 Appeat af Flora Construction Campany, 66 I.D. 315, 329, 1BCA-101, 59-2 BCA. mEEe. 2.2 


2312 (1959) ; : G. ‘Hinteregger. &, Sons, ASBCA. 2583. and 2584, ‘Claim: ‘No. 31 (November 4, 
1955) ; 3: -Watter. Ja Harding, Jr., ASBCA 2477 (February. 2, 1955) ; : Guntert é Zimmerman. : 
Construction. Division, Ine., “ASBCA 1544, Claim No, C-4 (June 11, 1954). 

; 8 George. F.. Hortonv. The United: States, 58.Ct. Cl. 148. (1923). a ee 

14 'Géneral Etectric. Co.; me ASBCA ‘2458, 56-2 BCA par. 1093 (1956) = : ‘Lea sears Aging 

BCA 1468 (June. 14,. 1948) ; gee” AS 8; ‘Horner. Construction 00., 63. 1.D, 401, TBCA-%5, ‘56-2 
BCA. par. 1115" (1956). 
. 6 Ullman Bros., Inc., WD. BCA 1215 (August 2 20, 1946) : 0: Hy Everitt; Inc., WD. BCA’ 
| 385, 2.CCE 629 (1944). ; Re tare es  eciete ey Pan de 
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pellant’s allegations, on. is ether hand, state on their. fade a case 


which would be within the contracting officer’ Ss jurisdiction insofar . 


as: the restoration and acceleration’ groups of. items are concerned. 
Whether, ‘and to what extent, the individual items of these groups 
are in ‘fact: claims. that-the contracting officer | could consider’ and 
settle’ cannot be determined on the present record. Nor. would it 
be appropriate for the Board to attempt to do so in the absence of 

findings of fact by the contracting officer, for the “disputes” clause 
of the contract intends that issues of fact shall be resolved in the 
| first, instance either by agreement of the parties or by determination — 
of. the contracting officer. 


With respect, to these items, therefore, the appeal file will be -rée-) 


turned to the. contracting officer’ for further proceedings under that 
clatise consistent: with the views expressed in this opinion. | “Unless 
the dispute 1 is disposed of by mutual agreement, the contracting offi-’ 
eer should make findings upon the facts that are described in the 
preceding. paragraphs as being facts which, if true, would | afford a 
_hasis for allowance of an equitable adjustment on account of ' ‘the’ 
restoration and acceleration costs, and wpon such other facts as he 
- considers pertinent to the laims' for these costs. If appellant is’ 
dissatisfied with such‘ findings, it may appeal anew to ‘the Board 
- within the period of 30 days. ‘stated.in the “disputes”. clause. 
With respect to the remaining items, that is, those designated ‘i In: 
the claim letter of June 24, 1957, as items II, ane TV 4 through Vv 
a 50, and Ive 65 wiough oa 883, the appeal 1s dismissed. 


» IB CA~140. 


“The contractor’ Ss’ request for an'extension of time’ of 365. days, con- 
- tained: in his’ ‘letter of June 24, 1957, was considered by the contract- 
ing officer in his findings of fact and’ decision dated October’ 1 19577." 
- The contracting officer found that the contractor was delayed in the 
completion of subdivisions 1 through 6 of the work during thé option® 
“A” period because of a flood, 16 and extended the contract completion 


“ time for these subdivisions by 865 calendar’ days. The contracting. 


officer’s decision was appealed, not on the ground that the extension 
of time. granted: was. inadequate, but.on the ground. that the.r reason, 
assigned, ie him for. granting: it, was erroneous." ee 


“16 Poragraph 4 of tle Findings of Fact states: 
“Tt is found .that. the, contractor. was delayed 365 days in. the éompletion’ of his work 
under. performance » period. Option A because, of a flood caused . by. a highly unusual con- 
tinuous. rainfall. This delay Was due to.an unforeseeable cause beyond the control and 


without the fault or negligence’ of the contractor and is, therefore, excusable. under the. 


provisions of Clause 5 of ‘the. General Provisions of. ‘the contract.” 7 


at The fourth paragraph. of, the Mp tice of Appeal: dated November. 20, “1957, “reads. as | a 
a follows’: 


i “We rabat ‘siren Gouday protest and object to’ the ‘alleged facts contained. to paragraph. 4 
of. the. findings. | This clea erroneously. States that the contractor was aclayed. 365 


Nace. Se "ot 
. a ae ote 


“ ‘contends: 
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In his statement of the Government’ position, Department courise : - 





The contractor have can Sepeniad 6 an euieusion: of time in : the fall amount 
requested and the contract. having been completely. performed without. the as- a 


sessment of liquidated. damages, it is submitted that the contractor has no. 
standing to’ appeal the contracting officer’ s Findings of Fact. and. ‘Decision of 


October 11, 1957.. The contractor has cited no authority for the ‘very’ ‘unusual 
proposition that notwithstanding his having received. full relief from: assessment 
of liquidated damages he is’ ‘nevertheless, entitled to appeal. the’ grounds, ees . 
_ which the relief was s granted. | | - ee re 

“It seems clear that before a “dispute” can be said to exist. within the meaning 
of Clause 6 of the. General Provisions of the contract, the contractor must have 
suffered some sort of damage or injury. a 


~ Counsel for appalant* in | opposing the e Department Counsel's posic 
; tion, contends: . 


“We are not: contending | that a ereiten sipwaned of Piad avout: have been ‘nade a 


| - but. that. the. allowance already. made. should be. made. for different . Teasons. ethan, 
-. stated in the contracting officer’s Findings of Fact. | ca, 
The damage or injury suffered by this contractor which | is fpredent | in ‘this My 


— ease. and which is, according to Department Counsel, ‘a. prerequisite | to. the 
“dispute” involved in ‘this Appeal and.in the Appeal. designated IBCA~1338, is 


a the-increased costs, in the amount of $87,124.97, incurred. because of. the.changes 


- made by the Government in the specifications relating to the water level in. the | 


“zt ; . reservoir on and subsequent to November 1, 1955. 


~The statements of appellant’s counsel mae it apparent. dist eis. | 
: appeal was taken solely because of appellant’s fear that its.claim: for 
additional compensation might. be prejudiced unless it challenged the — 


a contracting officer’s findings that the delay in the completion of the job _ 


Was caused: by a flood. This fear is not well grounded. The findings 


in question have to do solely with the question. of whether the delay -_ 


. in completion was excusable under clause 5, “Termination. for De- 
e fault—Damages for Delay—Time Extensions.” of the General Provi- . 
‘sions of the contract. They have nothing to do with the question of 

~ whether the delay was one for which additional compensation would be 
allowable. Prior to. the making of: such. findings, the contracting 
officer, in his letter decision of August 30, 1957, had disclaimed any 
jurisdiction to consider appellant’s sla for additional compensation. 
_. Hence, it is. obvious that he could-not have intended that the findings 
- with Sealy to the c cause of the aoa in aa should dapply to the 
- latter claim. : 


Me eve because of the: flood. The eis facts are ad in jndigranl 8 of the findings where 


- . the Contracting. Officer. states that the draining of the reservoir. by the- Government: did 

“not. commence ‘until November 18, 1955 and that ‘* *. * _the reservoir was not drawn down 

oo and. kept down for a. sufficient period.to permit the. well modifications. in. aceordance: with ea 

_.., the requirements of Option A of Table 1, Paragraph 19 of the specifications - ** tos a 
Sie Va ae eaurt of which the Government postponed this work until’ the following year.’ id an 
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me view ‘of the foregoing ih Board holds that the findings chal- 


- ee Jenged i ‘In. IBCA-140 will have no relevancy and no effect in such 


further ‘proceedings as may be had. before the contracting officer or 


2 the Board for the adjudication of those additional compensation items 


that aré subject to administrative determination, as provided for in 
the portion of this opinion dealing with IBCA-133, With respect to 
those ‘additional compensation items that are not subject to adminis- 
| trative determination, the following statement of the Court of Claims 
‘a would seem to be pertinent: | hy | 
oe 2s On the ‘question of the assessment of liquidated aries the findings of the 
‘contracting officer as to the facts and the extent of the delay were made final 
and conclusive, subject to appeal to the head of the department ; but on the 
‘question of: whether or not the defendant had caused a delay for. which it 
should be. ‘mulcted in damages, they have not agreed | that his aaa of fact 
should ‘be final and conclusive = 
It must: be concluded that the apes In “TBOA-140 presents no 
justiciable i issue of law or fact. The only relief asked for by appellant 
is a ‘declaration that the contracting officer should have granted the 
365-day extension of time for a reason other than the one he assigned 
for granting such extension. As appellant does not want us to shorten, 
lengthen, or otherwise alter the extension of time, it is evident. that 
the making of the requested declaration would involve: the determina- 
tion of a purely hypothetical question insofar as the extension itself is 
concerned. Furthermore, sihce the various parts of appellant’s claim . 
‘for additional compensation must be adjudicated on the basis of 
their own merits, and not on the basis of the reason assigned by the 
contracting officer for granting the time extension, the requested. 
declaration would ‘also involve the determination of a purely hypo: 
thetical question insofar as the matters that form the subject of the 
appeal in IBCA-133 are concerned. | : oa a. 
a eoonerney ers 1S: dismissed: 


JC onclucign: 


~ The appeal In. IBCA-133 i 1S sustained to the | extent indicated in 
this opinion-and is otherwise dismissed. 
‘The — In TBC A140 j is dismissed. 


‘Henne J. Suavonrer, M ember. | - ee 
- AgrHuR O. Aurex, ‘Alternate M ember. 
Pau] H. L. Garr, Y hairman. 


18: aehue Ww. bangesiis Y. United ‘reates: 100 Ct. cL. 15, 30° (1943). “Accord: Oxenak 
‘Tinois Nat. ‘Bank & Trust Co. v. United States, 126 Ct. ‘Cl. 631, 640-41 (1958) ; Anthony: 
‘P. Milter, Inc. “Vs United States, 111 bey cl 252, = (4948). 
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7 ee 2 ee | Decided June 16, 1960 Beg oe 
; - Mining Claims: Lands Subject to—Small Tract Act:: ‘Classification. 


In view of the. Department’s regulation that lands classified as suitable for na 


- disposition under the Small ‘Tract Act shall be: segregated from all. appro- 
priation, including locations under the mining laws, mining claims located 
on lands earlier classified. as suitable for disposition as small tracts. are 
invalid. . ; 


APPEAL FROM. THE BUREAU OF LAND MANAGEMENT 


Las Vegas Sand and Gravel Co., Inc, has appealed i in part to’ the . 
Secretary of the Interior from a decision dated May 16, 1958, of the 
Acting Director of the Bureau of Land Management which affirmed 
the action of the manager of the Reno land office rejecting its appli- 
cation for a mineral patent for the Last Chance Nos. 1 through 16 
placer mining claims and holding the claims to be null and void. The 
appeal is limited to Last Chance Nos. 7, 8, 9, 15, and 16 situated in 
secs. 14,.15,.20 and 21, T. 21 S., R. 60. B., MDB. & M. » Nevada, a 
‘short distance southieast of Las Vesas: | 

According to documents filed by the appellant i in support of its 
application for patent, the claims were located in June 1955, and the 
location certificates were recorded on June 30, 1955.1. 

Prior to these locations, the lands. involved, together with other 
lands, were classified pursuant to the act of June 1, 1938, as amended 
(48 U. S.C., 1958 ed., sec. 682a e¢ seg. ), for small tract purposes under 
classification orders No. 95 (18 E.R. 6413), effective October 2, 1953, 
and No. 106 (20 F.R. 1704), effective March 11, 1955. 

~The Acting Director affirmed the manager’s decision on the ground 
that a classification of lands for small tract purposes constitutes, In 
effect, a withdrawal of the lands from location under. the mining 
laws, and mining locations made on such. Jands are null and void. 
a its statement. of reasons 1n support. ‘of its. appeal, the. appellant 
says that it has made a. discovery. of gravel deposits valuable. for _ 
building and construction. materials. and. that the land at the time the 
‘claims were located. was. chiefly valuable for the mining of gravel for 
rian a 2 it makes no D attempt to refute ths basis of 


E Prior mining ‘aans for the ‘game lands facated’ in. 1946" were held to be: null ‘and void 
because at the time the location was made the lands were included in an oil and gas lease 


a _ -issued . under. the Mineral. ‘Leasing Act: and were not subject .to mining location. - Clear 
a Gravel. Enterprises, Ince., A-27287 (March 27, 1956) ; f Clear Gravel Enterprises, Ine.; . 64 


- 1D.. :210- (1957 )-. It, Appears. that. the appellant, AS.. the successor. in title to Cleat ‘Gravel 


a ot Enterprises, Ine. . 


It also makes eeu cements relating to oil and gas Teases « on cee land. which ao not 
aDBEST to be pertinent here. 
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the asoeon of May 16, 1958, or r to point out how its contentions dom- —_ 
onstrate error init. | | 

Before the mining claims were. located, a regulation of ig Depart 
ment read in partas follows: , 7 


(b) Lands classified under the act of June 1, 1938, as amended, will be segre- 

gated from all appropriations, including locations under the mining laws, except. 
‘as provided in the order of classification or in any modification or. revisiom 
thereof. 48 CFR, 1959 Supp., 257:3(b) (Circular 1899, 20 E.R. 366, J anuary 


15, 1955). | 

- The Acting Director élied upon this ‘provision ‘to buttress his con- 

clusion that a small tract classification by itself romoves the lands: 

from the operation of the mining laws. _ 

In Phe Dredge Corporation, 64 I. D. 368, 372 (1957), the Depart 
- ment said that it was unnecessary to determine the correctness of the 
- Director's ruling on that point, nor is it necessary to rule on it here. . 


It is to be noted that at the time the Dredge Corporation’ smining 
claims were located the regulation did not specify the effect of. a small a 


tract classification upon a future mining location. 


In this case, classification order No. 106 (affecting land i in. Last _ 


7 Chance No. 9) was issued after the regulation had been amended as. 
set out above, and: while classification order No.. 95. (affecting Last 


Chance Nos. 7, 8, 15 and 16) was ‘issued. prior to the amendment, the . 


mining claims were located after it. Thus, at the time all the mining 
claims were located the regulation. plainly stated that lands classified 
for disposition as small tracts were not opened to mineral location. 
| In a recent case the Department considered a. similar situation and- 


filing of an 1 application for the wathdrawal of: public. lands: shall _—_ 


| segregate that land from disposal under the public land laws to the 
extent that the withdrawal would and that if the withdrawal would — 
_ remove. the land from mineral location, a mineral location made after — 
the notation of the application is invalid. Marion Q. Kaiser et al., 65 
¥.D, 485 (1958) ; see Mrs. Hihel H. Myers, 65 J.D. 207 (1958). As the 
- Kaiser case pointed out, it is not unusual for the Department’s regu- 
lations to provide that an application will, until it is disposed. of, 
segregate the land from other types of ‘pplication or entry? _ 
It may also be noted that section 7 of the Taylor Grazing Act, as 
~ amended (G8 U. i Cs Aas ed. sec. pmb) 5 which. also authorizes the 


843 CFR 285.21, siplieation to purchase land: under the Timber and Stone Act (43 
U.8.C., 1952 ed., sees; 811-318, repealed by the act of August 1, 1955 (69 Stat. 484))-; 43. 
CFR: 295. 7 (a), (b), and’ (ce), reservation of lands containing waterholes ‘and lands’ for 
stock, driveways; : 43 CFR 105.2, pearee ative: effect of. application | for reinstatement of | 


eanceled entry. 
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. Seasiaey to classify land prior to opening ‘it to entry mder a public | 
land law, specifically states that locations and entries under the mining — 
laws may be made upon lands subject to the act: without. regard to 


classification: In contrast, the Small Tract Act does not have a com- 
parable provision, an indication that the Congress did not necessarily 
intend that lands classified as suitable for disposition as small tracts 


remain open to mineral entry and location in the same way as lands 
- classified for disposition. under section 7 of the Taylor Grazing Act. — 
Therefore, since the Secretary has determined that lands classified 
for disposition as small tracts would not be open to mineral location, _ 
_. @ subsequent mineral location made on lands so classified would be — 


7 invalid. Cf. Marion Q. Kaiser et al., supra. As has been stated above, - | | . 


_ the appellant’s mining locations were made well after the classifica- _ 
_tion of the lands they cover as suitable for disposition as small tracts” 


~ and the pertinent regulation bars mineral location of such lands. : 


: Accordingly, the mining claims, having been located on: lands segre- ' 


7 gated from such location, were invalid. 


“Therefore, pursuant to the authority: ialegated. to fie Solicitor by: 


| the: Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 7 


ican 24 F. R. pee the decision of the en cune Director's 1s -adtirmed, 


By: Taucinig T. Farre, - 
: elaine 


“MARTIN H. SHULER, ‘WALTER Y. WENTZ 


28206 ee Decided Tune 13, 1960 
| Public Sales: “Preference Rights 


- Where av decision of the local land office and denarineitall ete under | 
. the public sale law. clearly set forth the requirements for establishing a 


preference right to. purchase land, the fact that.a preference-right claimant : = 


- = misconstrued a form sent to him by the local office and inserted a wrong: 
~ date therein as to his ownership of. contiguous land | is not sufficient al a 
; fication for vacating the sale. - - 


. 7 Public Sales: Award of Lands 


Where acceptable | evidence of ownership of land contiguous tie a ‘Gad of 


"land offered at public sale. at or after the date of sale is not submitted by: 


a preference-right claimant within 30 days after the sale, the land is 
eas awards? to the highest bidder at the sale. i 
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| | APPEAL FROM THE BUREAU OF LAND MANAGEMENT | 
Martin EH. Shuler has. appealed to the Secretary. of the Taterior 


| 7 from. a decision of the Director, Bureau of Land Management, dated 
October 30, 1959, wherein the Director vacated the sale of a tract.of. 


public land under the public sale law (43 U.S.C., 1958 ed., sec. 1171). 
On January 7, 1959, two tracts of public land were offered for sale, 
Parcel No. 1, consisting of 200 acres in sec. 21, T. 18 S., R. 3 EB. 
S.B.M. , California, and the other, Parcel No. 2, eoniaiag: of 27. 10: | 
acres, being lot 2, sec. 26, T. 18 S., R. 8 E., S.B.M., California, the tract. 
involved in this. appeal: Both paecols had been ordered into market 
for sale under the second proviso of the public sale law which author-. 
_izes the sale of tracts of public.Jand which are not isolated but the: 
greater part of which is mountainous and too rough for cultivation. 
only upon applications of parties owning land adjoining the public. 
‘land. Application for the sale of both parcels had. been. made by. 
Walter Y. Wentz, who on January 7, 1959, bid the appraised value 
of each tract. Several other bids. were ade for each parcel and by: 
decision dated January 8, 1959, Shuler was declared to be the high 
bidder for lot 2. All bidders at the sale were informed by. that 
decision that, pursuant to the provisions of 43 CFR. 250.11, the. 
declaration of a purchaser for each parcel would be suspended for a, 
period of 30 days from the date of sale: to afford owners of con- 
tiguous land an opportunity to assert preference rights to purchase. 
On January 18, 1959, Wentz asserted a preference right to: pur- 
chase both parcels and ‘submitted a certificate of ownership of ad- 
joining land in both sections 21 and 26, as of December 8, 1953.. 
Wentz was declared to. be the purchaser of both: parcels by decision | 
dated February 12, 1959. Shuler appealed to the Director of the 
Bureau of Land Management: onthe ground that Wentz ‘had not. 
shown compliance with: the requirements of the applicable regula-. 
tion - im 1 that he had not submitted Satastactory proof of ee. of 


Hecision: or Rabraary 12, 1959. In answer, ‘Wentz asserted hae the Oe 
instructions on the printed. form “Certificate of Ownership” supplied 


to him by the local land office called for the showing of ownership as 
_ of the date of his application to have the land ordered into market. _ 
The Director found the form, the pertinent part of which is set out: 


in his decision, to be ambiguous and, for this reason, vacated the sale. 


In the circumstances of. this oS al do not: feel that the Director’ S 
aeion is justified: _ | 
‘In the first place, even iif thie an asa ee the dais of the pleas | 
tion for the sale of the tract in question, the date given in the certifi- t; 
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| ‘cate is. not ihe date of. that application. The econ. i fadse ee 
: Wentz applied for the public sale of - land | in sec. 21 on Decemiber aes 


8, 1953. It was not until March 29, 1954, that: he made application — = 


: : for the public. sale of lot: 2 in sec, 26. “At that time he also. made _ . en 


: application for other land _in secs. 21 and 26 and for land in.sec. 23," 
all. under the second. proviso. of the public sale. law. Later he re- 
linquished. his application. as to the land in sec. 23, and the Jand in | 
sec. 26 except lot 2. Thus, even under Wentz’s constiuction of the 
form, it cannot be said that he submitted satisfactory. proof of owner- 
ship of land. contiguous to lot 2 at the date of his PPE to have | 
that land ordered into market. 
In the second place, while the form in question, if considered alone, | 
may possibly lend itself to the interpretation which Wentz says he 
placed on it, that form, when considered with the decision with which » 
the form was transmitted to Wentz and. the regulation of the Depart- 7 
ment (43 CFR 250.11 (b)) relating to the assertion of preference 
- rights by. owners of contiguous land after the highest bidder for the — 
land is declared, can only be construed as calling for proof of owner-: 7 
ship of contiguous land by the person asserting the preference right at 
or after the date of the sale. e 
The decision of J anuary 8, 1959, Sreceealy stated that “spplica- 
_ tions for preference rights to puichass must be accompanied by proof 
~ of ownership at or after the date of sale” (emphasis added). It not. 
only referred to the applicable public sale regulation which included 
this requirement but transmitted copies of the regulation to all parties 
who had bid at the sale, including Wentz.. It also transmitted to such 
parties copies. of the form in question “for use by the above named 


persons in asserting a preference right to the land sold, should they _ 
be owners of land contiguous thereto, and desire to mas a, preference 4, 


_right.claim.” The decision also held that in the absence of preference 


— right claims to purchase by owners of contiguous land, the high 


bidders for the separate parcels would recive the land. | 

It would. appear that any one who was a bidder at the sale and =v 
received a copy of the decision of J: anuary 8, 1959, with its enclosures 
should have understood that the date called for on the form was that. 
specified for a bidder and not that of an applicant for a sale of land 
mountainous or too rough for cultivation, particularly where the land 
had already been ordered into market. Here the tract had already 
been offered and bids received. In accordance with the statute final 


_ action was deferred to give contiguous landowners the opportunity ~ 


to: acquire: the offered land at the highest bid price or: rat three. times: 
the ied aaa value of the land. | 
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Dinald. 0. one. 63 I. D. 897 (1956), di by the Director, is : 


oa ot: applicable to the present situation. In the situation dealt with 
aa therein: there was no clear directive in the regulations: as to: where : 
van application must be filed for an extension of an oil and gas lease. 
The Department held that where ‘an applicant i is to be. deprived ofa | 


statutory preference right. because of his failure to comply with the 
réquirements of a, regulation, that regulation should be so clear that 
_ there is no basis for the applicant’s noncompliance therewith. 
Here, both the regulation and the decision of January 8, 1939, 
| clearly informed’ Wentz that, in order to. purchase the land at the 
highest bid: price or at three times the appraised. price if three times 
such appraised: price were less than the highest bid price, proof of his 
‘ownership of. adjoining land “at or after the date of sale” must be 
submitted within the 30-day period. | The plain and explicit language - 


in both the regulation and the decision. was sufficient to resolve any _ 


ambiguity that. might. be present in the ownership. form, when con- * 


: sidered by itself: - | 
. That Wentz, no. ‘stranger to. the publie sale law ond its require- 7 


= | ments, disregarded the directions i in the decision and i in the regulation — 
and chose to construe the form as calling for a date other than that. 


‘specified in. both the decision and the regulation does not give rise to 


ae the protection afforded to applicants by the Jngersoll decision. 


Clearly, the certificate of ownership submitted by Wentz showing 7 


| ownership. of land contiguous to lot 2 as of December 8, ee oS 1 as 


not comply with the regulation. 


~~ As no preference right. claim to lot 2 has ee established, i tract : | ~~ 
coust: be awarded to Shuler. Lawrence V. Lindbloom, A-27 993 


as (August 4, 1959) ; Elizabeth. A. Fallon, Oscar Jones, A-27910. (May 
18, 1959) ; Don. Shafer, Thomas A. Miller, A-27645 (September 15, 


1958). 


, _ Therefore, pursuant to the authority. acesen to the Solicitor ig 
the Secretary of the Interior (sec. 210. 9.94 (4) (a), Departmental — 
Manual; 24 F.R. 1848), the decision of the Director, Bureau of Land 
Management, vacating the sale of lot 2, sec. 26, T. 18 S., R. 3 E., S.B.M., 
‘California, is reversed and the case is remanded to the urea for 
appropriate action. looking toward the completion of the sale ee the 
tract to Martin i Shuler, all else pore regular. oo | 


7 ‘Epacoxn T. ners: | 
| eu d 8 olicitor. 


7 ‘phe: case. record: indicates eit Wentz ; has previously, applied for Or : " purchased land 7 
¢ offered. at public: Sale, ° . . . . aa : 
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Contracts: “Appeals a ae eee ae os es ae we eee 

In cases where no reason appears for any objection” ‘to a’ ‘stipulation agreement 
of the parties settling a dispute, the Board of Contract Appeals will accept 
the stipulation to the extent reflected by the’ settlement agreement and sus- 

- tain the appeal to that extent. 


BOARD OF CONTRACT ‘APPEALS oe 


“y. On itay 18, 1960, the Board held that appellant’s Claim No. 1 for 


- - the remission of liquidated damages 1 in the amount of $100 was barred | 


3 by the operation of the release on contract, and sustained the Govern- — | 


 Ment’s motion to dismiss Claim No. 1. 


. Be On the same date the Board denied | the motion to aS ‘Claim - 
7 No. 22. That. claim, in the final form as submitted by the contractor- 


“appellant on June 30,.1959, was. for. extra costs.in the. amount of cs. 
 $1,905:12 alleged to: have beet: incurred 3 in insulating. the buildings <n 
ei under the: above-captioned’ contract. ; oe 

“. 8. On June 18, 1960, the following stipulation and settlement, agree- 3 


; és ment dated J une. 9, 1960, was filed.y with the Board :. 
"STIPULATION OF FACTS | 
| m3 and a 


“FOR SUBMI SSION 


* Subject to the approval ‘of the above entitled Board, COMES NOW the United bee 


i ‘States of America by and through its counsel: of record, ‘Leonard B. Desmul, 
and Monarch Lumber Company, a corporation, by and through ‘its counsel of 

record, Charles C. dovell, “and said parties hereto, 2 hereby ¢ nee and stipulate 
| as. follows : 7 : , 


ae 


‘That the allegations contained in: the Appellants Reply. to Statement of Position: 
‘of Appellee are true and: correct insofar as, and only insofar as, appellant’s claim. 
for ‘additional compensation for labor and materials supplied in the insulation. 
of nine log: houses, in amount of $879.76, is concerned, save and except any 
portion: wherein - the | same: may- be - inconsistent with : anything hereinafter = 
contained. : - 


167-LD. 198 (May 18, 1960). 


should be > granted. 
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That as to the claim aforementioned appellant, Monarch Lumber Company, — 
performed additional labor and materials doing an excellent job of construction ; 
that the amount of. $879. 76 is a reasonable amount to be paid to Monarch Lum- 
ber Company as and for said additional services and that Monarch Lumber 
Company has a valid and subsisting equitable claim against appellee in the 
amount. aforementioned. | : 


II. 


That insofar as the claim aforementioned is concerned the government suf- 
‘fered no injury or prejudice by any lack of written notice, and the government 
benefited substantially by the work as completed: The delay in completion of | 
the subject contract was caused by conditions beyond the control of appellant. 
and the Bove ment suitered no injury or peetiaiee = said delay. 3 


| Iv. 


That ‘raotar: as : the aforementioned claim is concerned, substantial compliance 
‘was had with the contract provisions with reference to notice ; that the govern- 
‘ment had actual knowledge and notice of the changed soni ont from their first 
discovery by appellant; that an agent of the government, being the Project 
‘Engineer, was aware of, and given. personal notice of, all difficulties encountered 
‘from the outset. That the additional services. which were performed with 
reference to the claim aforementioned, and the furnishing of labor and ma- 
terials thereunder, were inspected in progress by the government Project Engi- 
meer; that an excellent and workmanlike job was fp Derormed in all reo by 
ithe appellant. 


v. 


That as to.the remaining portion of appellant’s claim, other than and exclud- 
‘ing the foregoing claim for services performed on the nine log buildings in the 
amount of $879.76, none of the foregoing is true. That as to the remainder of 
Said claim | there was not substantial compliance with the notiee provisions of 
the eontract, and the other facts are such that the government would suffer an 
inequity should this claim be allowed. | 7 
hat under all of the circumstances herein a moral, equitable and, legal | 
‘claim exists in favor of appellant and against appellee in the amount of $879.76 
‘for services performed with respect to the log buildings as aforesaid ; that it is 
: ithe purpose of the parties hereto by and through their respective counsel of 
record to. arrange for the equitable settlement and disposal of all of said claims. 
of appellant by consenting to the compensation of appellant in the amount 
‘aforesaid, and. consenting to the denial of each, all, and every claim other than © 
‘the said mentioned claim of appellant in connection with the above appeal. 
And. the parties hereto. concede that the relief and judgment as set forth herein 


vin. 


‘ Nothing in this Stipulation is intended to be, nor shall be construed as, an 
“invasion of any zuneion of the above entitled Board or of any other court of | 
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the United States « of America ‘which hay at any time have this matter before 


at. 
“Dated this oth aay of Ju une, 1960. 


CHARLES C. Lovers, 
By: (Sgd.) Charles C. Lovell 
“Counsel ee A ppellant, M onarch Lumber Company. 


- Leowarp B; Dusmun | 
-By: (Sed.) Leonard B. Desmul 
Counsel for Appellee, United States of Ameren. . 


7 k The Board has considered the stipulation. “Since there appears 
‘to be no objection to the acceptance of it, the Board sustains the ap- 
‘peal to the extent. of the allowance of the payment: of $879.76 to the _ 
contractor- r-appellant, as s reflected by the settlement t agreement. of the . 
eS: a | | ; | 
- “There | appearing no reason. fot any ai: hi, to the stipulation, ‘it 
a is hereby found that the appeal i 1s concluded and should be stricken 
from the docket of une Board. 
Tt is so ordered. A. tatege “RG #4 | 
Pau H. Ganrr, Chairman. — | 
eae HIERperr Ap rere eae 7 
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Contracts: DiawintsContasts: Interpretation 


- Where a. contract contains an. ambiguity | in the form. of a. ‘discrepancy 
_ between... two. drawings, which the contractor - before submitting, his bid | 
a orally called to the attention of the contracting ‘Officer, the contractor is 
7 bound by an interpretation of the drawings that was orally communicated 
noe: to him by the contracting officer before the bid was submitted. 
Contriate Substantial Evidence—Rules of Practice: Evidence 


Allegations of fact made by a contractor that are contrary to findings of fact: 
made by the. contracting officer cannot be accepted as proof of the facts 
thus put in dispute. . 


’ BOARD OF CONTRACT APPEALS 


Pioneer Electric Company, Inc., of Phoenix, Arizona, has Ried a 
timely appeal from. the decision of the contracting officer of Septem- | 
ber 8, 1959, denying its claim for aaa! compensation in the 


“a amount of #1, 079.64. 
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- - Contract: No. 44-10-833-488 Aen March 31, 1959, incorporated 
- Stnnderd Forms 23 and 234. (March 1953). It provided for the fur- _ 
nishing of all labor and materials and the performance of all work 
required for the construction of an Sele yom extension for : 
the lump sum price of $9, 643, | 
The work was to ‘be comheinced. within 15 ‘days. of the receipt of 
notice to proceed and it was to be completed within 60 calendar days 
after receipt thereof. ~The contractor acknowledged notice to proceed 
on April 18; 1959; ae the completion date was eevermuned v to » be | 
July 12, 1989. or 
Section TV, paragraph 3, of the specifications provided: 


Drawing No. NM-OPC-3020-A. (Sheets 1 to 8) forms a part ‘of,. ‘and is sup- 
plementary to these specifications. The contract drawings and these specifica- ss 


_ tions are intended to be mutually explanatory and. complete.: “Should: ‘any error: 3. 
Oe ambiguity be discovered. in the. plans or in the specifications, the Contractor 


shall report the same to the Contracting Officer before starting the work. and : 


| the. Contracting Officer will make. or: APPTOVE | the. necessary corrections. In a ee a 


_ the event of .a disagreement. arising as the true intent and meaning of the : 
‘drawings or details and specifications, the ‘specifications’ shall take precedence hed 


: over the drawings, the details over ‘general drawings, the: figures -over. sealed ie 


measurements, but ; all Ore called. for by one, — if not: by the: as a : 


: be fully executed. | 


The work was pry as. ioc eee on J uly 9, 1959, tinea: days 7 
prior to the-established | completion. date of J aly 12, 1959, Five — 
days after acceptance, the contractor by letter of J uly 14, 1959 filed a 
‘written claim for additional compensation for the construction of» 


underground power circuits in excess of the quantity shown. in. the oe 


drawings. The contractor’ g g letter, 2 in arty or: the claim as 
follows: - | ee ae 


We wish to call your attention to a ieaepanes boise the drawings on \ the: 


x subject job and the actual measurement after. installation. The tabulation on 


 Shect #8 drawing NM-OPC-3020-A shows the total distance for the under-. 


> ground circuits, including’ the ‘ten per cent. allowances, to be 1940’. ‘The 


-actual ‘distance after careful measuring is 2325’. "We therefore feel: that the 
additional 385’ ‘should be considered as extra work and entitled to. additional 


compensation. 

The contracting offiban 4 In a letioe of J uly 16, “1959, ditereel a de: 
cision on the contractor’s claim and invited the eouteasior gs attention 
to specific provisions of the contract, quoted. below. The letter os 


in part, as follows: 


Your attention is invited na Section I, General Provutons which supplement 
U.S. Standard Form No. 238A, General Provisions, Construction Contracts. On 
page 3, paragraph 10 states “The ‘Contractor shall, immediately. upon his dis-. 
covery. of any. ‘statement or a which is discrepenat [sie] or which. otherwise 
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‘appears to be: in: error, bring the same to the attention of the Contracting Officer | 
for decision: or correction. oe | 
¥urther, your attention is invited to action Iv of the Genera Prowisious: 
On Page 16, -paragrah 3 states in part “In the event of a disagreement: aris- 


ing as to the true intent and meaning of the drawings or the’ details and — | 


Specifications, the specifications shall take precedence - over the drawings, the 
details. over general drawings, the figures over scaled measurements, but. ail 
work called for by one, even if-not by the.other, shall be fully executed.” — 
Finally, your attention is invited to’ paragraph 4 page 1 of the General Pro- 
visions which. states “ATI bidders are expected to visit. the site of the work and | 
‘inform themselves as to all existing conditions. Failure to do so will in no way 
relieve the successful bidder from the necessity of furnishing all equipment 
and. materials and performing all work required for the completion of the con- 
‘tract in conformity with the specifications. —No allowance will be made for the 
_ failure of the bidder corey to. estimate the difficulties ee the exe- 
cution of the work. a : 


In reply the contractor . ree of J i 17, 1959, dienad that ans | 
| discrepancy was called to the attention of the contracting officer aS 
soon as possible, and that “the exact length and routing was not fully 
_ established until the last. week of. our work. The contractor further. 
stated that since the specifications declared that figures should take 


7 ‘precedence over scaled measurements, it had used the figure of 1,940 - 
feet shown on Sheet #8 of the drawings i in computing its bid. for the — 


underground. circuits, and that in compliance with contract terms an. 
official of the appellant company had visited the site of the work. | 
Tt also contended that the Governrnent, which prepared the drawings : 
“e and specifications, should be held responsible for the error. : 
In his Findings of Fact No. 1 of September 8, 1959, the contracting 
“ officer found that the footage table on Sheet #8 of the drawings did _ 
show 1 940 feet as the length of each of the underground circuits, — 
but hat ‘a: scaling of the plan of these circuits on. Sheet t4 showed 
their length to be 2,325 feet. The contracting officer further found — 
that the contractor was aware of this prea raaid pret to bid open- 
ing,anddeniedtheclaim. 
‘The contracting officer based his fndines on a Peeoran aie of Au- 
gust 6, 1959, written by a predecessor contracting officer who stated 
that. Mr. Merrell, the president of appellant’s company, visited the 
job site prior to: gubtiiission of its bid and that they discussed, among 
cther things, the discrepancy which is the piste? of this claim, The 
memorandum reads, 1 in part, as. follows: "fe eet | 


oe 1. Mr. Merrell, and’ another man whose name I do not recall, visited the job 
_ site prior to. submission of Pioneer Hlectric’s bid. During this visit, Mr. Merrell | 
~-ealled. at the’ Monument headquarters and among other things, discussed with | 
: me the discrepancy that is now made a point: of ¢ discussion. Bee 7 
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2, There was: not sufficient time Bevween Mr. Merrell’s visit. and. the bid. open- 
ing date to permit preparation and distribution, of an addendum to the. Plans 
and. specifications. . i? ; 

. 8.. Provisions. of the. specifications requiring the Contractor to install a. ‘com- 
iets. ‘and: workable. distribution system regardless. of. errors,. omissions. or 
conflicts that the plans and specifications might. contain. were pointed out. to: 


i Mr. Merrell and he was advised to bid accordingly. 


Since Mr. Merrell.was aware of the discrepancy prior: to. submission of his bid. 
and since-he had been informed. as to what would be required, I do. not feel. 
that he is: entitled to additional compensation for the project... : 

The contractor, through its president, Mr. Merrell;- ina Istter of | 
Sejlanitiet 10, 1959, to the contracting officer, denied that the subject’ 
of discussion at this. meeting was.as set forth in the Findings of Fact: . 
No. 1, but rather-that: it-involved another discrepancy in Sheet #8: 
of the. drawings. Specifically, Sheet #8 shows 1,940 feet of. Belg | 
neutral wire and 1,940 feet of insulated cable, but, since this was a 
three-wire system, the insulated cable should have been. shown a as. s be- 
ing double the length of the neutral conductor, 


_ The assertion that the pre-bid discussion with the Greate off — 


cer was confined to this latter discrepancy was repeated by the contrac- 

‘tor in its notice of appeal of October 1, 1957. Department. counsel 
by letter of October 23, 1959, informed he contractor of his appoint- 
ment: and -also invited the sabi scion of further evidence in support 
of the appeal. ‘In reply the contractor by letter of October 25, 1959, 
reiterated its’ position concerning the pre-bid discussion. No brisé | 
has been filed by the contractor, nor has it: requested a hearing. On 
the other hand, Department counsel submitted a brief consisting of 
23 pages. The contractor under date of April 6, 1960, filed a reply 
to this brief in which it. again denied the correctness of the findings 
ofthe contracting officer, but .did. not: ask for an een to ae 
sent evidence torefute them. 

The contractor has only made allegations in its: various. communica- | 
tions, and has not submitted proof which is sufficient to overcome the | 
| findings and the decision of the contracting officer. . Mere statements 
in claim letters are not sufficient proof of essential facts which are 
| disputed.* 1. Such allegations cannot be accepted as proof where they 

~ are disputed by the. Government. “We muore oo Duncan Construc- | 
tion Company: ? : | . bea 
 *# * * In the absence of such proof ‘the Board must accept the record, together - 
with any testimony submitted - the Government, as being correct, unless it, 


. 1 AAA Construction. Company, 64 LD. 440, 448, S72 BCA. par. 1510 (1987) ; " Pappir 

Construction Company, ene. C&A No. 1120 (1957) ; Precision fae Company, ASBCA 

No. 2804 (1955). . 
265 ID. 185, 189, 58—1 BCA par. 1675 (1958). | 
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ae on tie ‘face, ‘shows etror. or ‘that. it is unbélievable.° “While. the record. | pertaining: | | 


to this item. of the claim stems from oral. understandings. on both sides, and, as 
- guch, is not of any great value to the Board in reaching. its decision, the find- 

“ANgs : of the contracting officer must be presumed to be correct in. . the absence OF 
proof to the contrary. (Emphasis supplied. se | 


In the instant case, the contracting officer’ s findings state that: 


-- The record shows fee the Contractor was: aware. of the discrepancies in ‘the 
Drawing, and his. attention was called to. the _provision of anonecuiee requir- 


fiiets between the plans and specifications and advised to bid’ accordingly.” 


~The contractor merely alleges that ‘the discrepancy mentioned | in. 


the findings was not the same one that was actually discussed. Fol-.. 


Ing officer’s ‘account as set. forth in his findings of fact, there being: no: 
proof to ‘the contrary. It has been held that where a contractor is. 


fully aware of an ambiguity before submitting its bid, it cannot, | 


have the ambiguity resolved in its favor. 7 
The Board i is not ‘insensitive to the fact that the actions taken ee 
the predecessor contracting officer were not in conformity with para- 


“graph 1 of Standard Form 22, entitled “Instructions to ‘Bidders, om, 


which reads: ey 


- Any explanation: desired oe bidders pepavaine: che mes niie or “interpretation. 


of. the. drawings. and ‘Specifications . must be. requested. in writing and. with. 
sufficient time allowed for a reply to reach them before the submission of their- 


bids. . Oral explanations or instructions given before the award of the contract: : 


will not ‘be binding. Any interpretation made will be in the form of an ad-. 
. dendum- to the specifications or drawings and will be furnished. to. all bidders. 
and its receipt by.the bidder. shall be acknowledged. 7 er ee 
~The predecessor contracting officer attempted to justify his actions. 
on the ground that. because of the short time available prior to bid. 
opening he had no other alternative except to provide appellant: with. 


an oral interpretation. Obviously, however, he could have delayed. .. : 
the date of bid opening and issued a modification or an addendum.*: 


On the other hand, the contractor also disregarded the provision that. 


any. explanation ‘ ‘must be requested i in writing” and “with sufficient — 


‘ time allowed for a reply to reach them before the submission of their: 


y “#Ring’ Construction: ‘Corporation vy. United: States, 162 F. ae 190 (ch Cl. 1958) ; . 
Wismer & ‘Becker Blectric, Inc., 65 LD. 388, 392, 58-2 BCA par. 1911: (1958). 
4 Tt’ does’ not appear that the oral interpretation given ‘by the. predecessor’ eontracting- 
Officer was prejudicial. to. the interest of other bidders. However, this. fortuitous circum-. 
‘stance may not be ‘present in other situations and we agree with the holding in Carl Myers,. 


7 lowing the well- established rule, the Board must accept the contract- - 


Eng. BCA No. 585 (1959), in which it was. stated: ‘‘An addendum should have been is-- | - 


sued, prior to the bid opening so as to amend the specifications to show the true facts.’” 
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bids.” The falar of both parties to act in vacuenisnes with (roi ot. 


- the quoted paragraph has.the effect of leaving the retord. completely. ve 


barren of contemporaneous documentary ace bees St ‘the 
7 subj ect matter of the pre-bid discussion. _ 


This case is distinguishable. from the Aolding't in - einige: Read rey 


Corporations in which when the contractor, before bidding, ques- 
tioned: the accuracy of a quantity stated in the. invitation, the con-— 
tracting officer insisted that there was no error in the figure there 


stated. In the instant case the predecessor contracting officer, on the — 


+. contrary, told the contractor that it would be expected to provide a 


“a complete and workable system regardless: of errors, omissions or 


conflicts” and specifically cautioned it to “bid accordingly. ” ‘Thus, on ; : 


‘the basis of the facts as found by the contracting officer, it must. be 


concluded that the contractor submitted its bid not, only: with full 


knowledge of the discrepancy between Sheet #8 and. SHeet 44, but also © 
with the understanding that the Government interpreted the contract 
as calling for “a complete and workable” electric system irrespective 
of any errors in the quantities stated in the footage table on Sheet 48. 
Under these circumstances, if it did not provide in its bid for such 
a contingency, it is bound by the consequences.® ie 

In view of the. information which the contractor had concerning 
the Government’s interpretation of the contract, it is unnecessary to 
consider. whether in the absence of such information the figures in 
the footage table would take precedence over “the measurements scaled 
from Sheet HA, 

_ This appeal illustrates the difficulties inherent in a claim involving © 
an issue of fact that is presented for decision on a record which con- 
tains no convincing evidence by which such issue cdtild be properly 
resolved.: Despite reservations by the Board as to the propriety. of 
certain contract administration procedures employed by the contract- 
ing officer, there is no evidence in the record that he erred in denying 
. the contractor’s claim. | 
- The appeal, — is denied. 


Hernert J. SravGirrer, Member. 
- Pau H. Oath ese a 


5 -ASBCA No. 2042 (1954). - : 

@In Ross Engineering Company, Inc. vy. United States, 118 Ct. ch B27 (1951), a con- 
tractor | ‘was held tobe bound. by the. interpretation which the representatives of the Gov- . 
ernment Placed upon the contract where the contractor was informed of this interpretation 


at a-pre-award conference, and subsequently signed the contract without. reservation or 
exception. thereto. Of. oraNors Construction. Co.,. Ine.,. 63. I.D.. 129, 6 CCF par. G1, 686. tata a 


(1956), 
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Contracts: “Additional: | Compensation Contract: Delays of Government— _ 
Contracts: Interpretation _ : ones aoe ee 


Under’ a. contract ‘which arovides ‘that ‘thie? Goreniear will: ‘hake: Savery 
reasonable effort”: £0. deliver material: in time to avoid delay in. the: ‘progress 
+, OF the .contractor’s: work. “as . outlined in. his construction. ‘program, * and 
. which-also. provides. that. no additional compensation will.be. paid should the 
| Government fail. to. make’ timely deliveries, the ‘contractor is not entitled | 
. «to. additional compensation on account of delay in the’ delivery of material 
unless the: Government: has: failed. to make: every: reasonable effort: ‘to fur-- 

- - nish* such: material. in’ ‘time. to. ‘be installed in the: ordinary: ane economical 

: course of the performance of the contract. ae 


“Contracts: Additional. GoapénsationContracta: ‘Acts of Government . 


“Under: Clause 12 of: the standard form: of General Provisions for’ Government Sace 
construction. contracts: a-contractor is‘not entitled: to additional. compensa- 

_ .tion for- hindrances. to. performance of the contract work.that.are caused 
Pies by. the: Government, or by persons acting. under authorization from: ‘it, unless: on 
‘so, such’ hindrances: exceed those. that are necessary for the reasonable exer- 9 7 -., 
cise. of the Government's right, as réserved in Clause 12, to have additional oe 


oe work performed ; at the ion site araaeiuge| silt the contract. work. 


BOARD oF CONTRACT APPEALS 


- Witaig constriction’ Company, of Corvallis, Ona ae “fled < 


‘ e ‘aaly appeals from. the denial by. the contracting officer, i in a deci- . 


- ‘sion dated N ovember 7, 1956, of a claim for an extension of time, and. . a - a 
--from his denial, in.a decision dated March 29, 1957, of two claims for Cote: 


-. additional: —— ‘The total amount In n dispute i 1s app 


7 mately $76, 000... ee ee ge, hia: 
~.. These claims- ‘arise peas a. “contiiact’ wie the ‘Beaieville Pps oie 


. _: Administration (hereinafter - referred. to’ as “Bonneville”) - for: the» aan a 


, | ‘construction of Schedule II of the Reston-McKinley 230 KV Trans- 


‘mission Line in. ‘Coos: County, Oregon. The contract, which was des- 
ignated. No. 14+03-001-11796 and dated June 23, 1955, was on 
Standard. Form 23. ( Revised March. 1953). and incorporated the Gen- 
eral Provisions of. Standard Form. 23.A. (March 1953) for construc- 
tion contracts, Tt was: a » seit Dre: contract in. the estimated amount ; 
Sot $76,4 402. 7 ae | : 
Claim No O. oO 


“Additional Compsination for Delays i m n Receiving Ma aired 


“The principal claim asserted 3 is for the extra. costs to which: ippel: | 


“ant alleges it was put by x reason: 1 of late idelvery/® of steel oe the Gov- oe oe 


360287601 7 
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| ernment. ~The transmission line to be Gani: by ‘ppallant’ was 
_ approximately six miles long, and comprised 20 steel tower struc- — 
tures:'and 11 wood pole structures. Under the terms of the contract, 
the' steel grillages: for the footings of the towers, the steel bodies‘for 
the towers, the poles for the wood pole structures, the conductor to be . 
strung between the structures, and sundry. other items of material 
were’ to be ‘furnished’ by: the Government. The contract. specified 
Fairview, ‘Oregon, as the point where the’ material was: to be made — 
available. to, appellant, and, ‘subsequent to the award of the contract, 
| a, material yard. was established at that point by. Bonneville. hoon | 
The. notice to proceed, which. was dated. June 29, 1955, provided i 
that, it should be effective July 11, 1955, and it»-was received. and — 
— accepted by appellant before that data. “Establishment of July 11, _ 
1955, as.the effective:date of the notice to proceed was consistent with 
_ -the contract,-which allowed 45. days from June. 8, 1955, the bid: open- 
“ing date,’ for the issuance.and receipt of such. notice: Since. the: con- 
tract fixed the ‘performance period at'110-days, the date for completion 
“of the contract work was October 29, 1955. Appéllant began work on 
| uly 12 1955, but: did not substantially « popes the Job, until Feb- 
ruary, 10, ‘1956. 
There was an important practical reason for canes ‘the con- 
tract: work by as eatly 1 in October as possible. The area to be tra- 
‘versed:by the transmission line was in'a mountainous region character- 
‘ized by" diy summers: and wet. winters. ‘Normally October was a ~ 
‘transitional month, ‘at-some time during which the rainy season could 
“be exrected to begin... The first. storms ‘would not. be apt to create 
“gerio: impediments to’ construction: operations, ‘but once: enough — 
storms had occurred for the ground to become thoroughly saturated — 
with ster, the movement of trucks: and: other equipment: to and 
“hetives een 5 the structure sites could‘hardly fail:to become 'a laborious 
‘and ex»ensive matter. Wind, rain; snow and cold would also tend 
‘to cue doin the efficiency of the labor force, and might: even ‘compel 
‘a suension of operations. In testifying on this subject appellant’s 


wnana*e ar expressed: the view. that the costs of work performed during 


- the «inter would run-from three to: five times greater than for work | 
‘dons in the summer.. When. the contract was made both appellant 
and Bonneville were aware of the climatic pattern of the area, and — 


cognizant of the difficulties: that might be expected if the job was. _ 


not finished beforethe rainscame. = 

_ Appellant was unsuccessful i in meeting this pie as has eon " 

| ‘indicated, by a wide margin. “It blames its failure-to do so upon 

delays by the Government in furnishing material. It asserts that _ 
these delays greatly increased the costs of the job, particularly, but | 


not entirely, because of the prolongation of the work into the winter. — : 


It computes the increased costs by taking the total of its expenditures — 
under the contract, , inclusive of overhead, but exclusive of profit, aot 


ety pee ey poe WITZIG™ CONSTRUCTION COs: 208 eer a : 
= ve —— Suly 11, 1960 | —— 
by’ deducting ‘from’ them ‘the. amounts ‘received under the contract. : 


‘On this basis appellant | asserts ‘that. the Government. owes it addi- i 


tional compénsation in a the amount. of $7, 3 461. 33, ess certain, minor 


iz | adjustments. . 


SS The: alleged. delays on. ec this claim i is founded relate to steel 
for the tower footings and to steel for the tower bodies. — 
A carload of footing steel had reached the Fairview material yard 
3 established by. Bonneville by ‘the time appellant was ready to start 
_ work on July 12: Other shipnients followed. Appellant ‘moved 
| expeditiously to assemble the steel into grillages, beginning on July 12 


orl3. In performing this work it encountered. some problems because 


of lack of material, mainly in the form of missing” bolts and washers. 


In some instances the bolts or washers were actually in the ‘yard, oe 


but were ‘not immediately found; in others’ they were. of the wrong 

~ size or type, but were. promptly replaced from Bonneville’ S ware- | 
| house stores. There were also a ‘fow instances of misfabricated pieces. 
of steel that required longer to replace because of the necessity | of 

| obtaining correctly ; fabricated pieces from Bonneville’ S steel supplier. 


| “Occasional errors in, fabrication by. a steel. supplier are, however,. Lo 


Z ‘common hazard of transmission line work, of which appellant. was 
es. ‘put on notice . by” provisions. in ‘the contr act that prescribed what 
~ should be. done when such errors were discovered. 1 Moreover, it was 
possible for appellant. to complete. the bulk. of the grillage assembly oo 


| without having. the corrected pieces. AN in all, the evidence. indi-’ | 


cates that any problems due to lack of: footing steel were minor | in :. 


nature and, indeed, appellant’s manager.so testified. | 
Tower steel was a: more. serious matter. OF. the 20 towers sitected, | 


7 “the steel for two was furnished. by. Bonneville from its warehouse 


stock, and the steel for the remaining” 18 was made | up for this particu- 4 


| lar job by. a ‘steel supplier under contract with Bonneville. The two _ 
towers furnished from stock reached the Fairview material yard by 


— : July 26, The - remaining 18 towers were shipped from the supplier’ 3 


| “plant - a ae Seattle, Washington, i TH three carload lots. ‘The first. car- ~ 
load was loaded on J ‘uly 14, the second on J uly 19, and the third on 


a 6, =< uly 99. The first and Second cars appeared to. Have reached Fair- - 


view. within about. a week. after. their respective loading dates. The - 
third car arrived - on “August. 38, and by August 5 the steel from it 


a had been unloaded by Bonneville and made available. for use by 


appellant. The: first. and. second cars did not contain all the pieces 


a Tequisite for. the assembly of any one of. the 18 towers and, there- 
_ fore, it-was not until the unloading of the third car that the steel for 


a complete tower, other than the two furnished from stock, was avail- 


~ able to appellant. On August 5 appellant commenced the work of & 


1Sections 1-102-G, 7-605, 7-506-D, 8-107, and. 8~112-N of the specifi cations. 
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Asiling the. Coes steel. to the tower sites, where it ould be. “assem: 
“bled. on the ground into sections as large as- could. be conveniently 


- lifted by.a. crane, and where each tower would’ ultimately be erected 


by. lifting these sections into. place on the footings: and fastening a ss 


them together. A few missing pieces were delivered after August 5, 


and some replacements for. misfabricated ‘pieces. had ‘to be obtained a. 


after, that, date, but, as i in the case. of the similar. occurrences with 


i respect to footing steel, these were clearly normal hazards, forecast _ 
by the terms of the contract itself, that had 1 no Significant. es on 7 7 : 


- the progress of: the job. 7 
The record is somewhat, tC akoteliy as ‘to. the date wine the fobhication 7 


en the 18 towers was finished. Tt would seem, however, that. most. ~ ; 
of the pieces were ready by at least July 1, and could have ‘been — 
aa shipped from Seattle at that time. had Bénneville- requested its’ steel 


= supplier to do so. One reason, why, Bonneville. did not make such | 


_ & request’ was because the material yard at Fairview was not yet 
ready. The yard was on privately- owned land. and j in the. course of — 


_ arranging for a lease Bonneville was confronted with an unexpected | 


: oe “problem through its discovery that, the. apparent owner did not have oe 
title to all the land. ‘This so set: back work on the yard that the rail- aS 
a road. spur into it was still only: partially complete when the footing ae 


steel began to arrive on July 12. Another reason why Bonneville _ 
“did. not “Boake to expedite shipment. of tower steel in early. J ‘uly, was, 


. that, as will. subsequently appear, it was under the: impression that — an 


a appellant would not need such steel until towards the middle of " 
~ August. i | 


Appellant asserts that the Gore nuene should ee provi vide J — : i 
steel in such order and such amounts that the steel for complete. towers 


- oe could have been moved from the Fairview yard. to the tower. sites at. : 
_ the rate of one or two. towers per day, beginning on. approximately Jn tis 


< J uly 15. To. the failure to meet this schedule, it ascribes the major .— 
portion of its difficulties in performing the job and, especially, ite 


ie _ Mability to. complete the work by the contract. date of October 29... i 


This brings us to the legal questions. of what were the obligations ie 8 


hie the Government andertook when it entered into. ‘the contract, - 


= as to, first, the timing: of material. deliveries, and, second, the reim--— 


ee bursemerit of costs incurred by: the contractor in consequence of a fail- 


: - ure to make deliveries on time, should such a failure occur. ee 
| With respect to the first. of these ‘questions, the contract itself con- 
. tains no governing provisions, for it leaves entirely unspecified the 7 


- particular. dates upon which either footing steel or tower steel were _ “a 


to be delivered. The Court of Claims in a series of decisions has. = 7 


| laid down the principle that where 1 no date i is. specified i im _ the con- 


ee sad ee re me aun ates CONSTRUCTION “C0. wera: “QTE 
: on | : July I, 1960 ae to 


a éract, ihe GSieininent should deliver material Sin” ‘time to be ine 


3 stalled in the ordinary and. economical course of the performance es 


_ of the contract. 2 This principle is applicable to the instant | “cage. 3 oH | 


With ene to the second -gnestion, the contract: states: | a 


7 construction materials, ool and equipment which the Government ; is to fur- 2 


‘nish. so. as to avoid any delay in the progress of the contractor’ s work. as out-.- 


lined. in. his: construction program. However, should. the contractor be: delayed: 


' because of failure of the: Government. to make: such deliveries, the. contractor. 7 oe 


= ‘shall be: entitled to. no additional compensation or: damages. on. account of such 


delay. ‘The only adjustment will be the granting of an t appeopriate sa tae: ae 


He of time within the provisions of Clause 5 of this contract. | 


_ The Board interpreted i in Appeal of Poul CO. K. slink Cota a provi- | 


ue sion. ina ‘Bonneville transmission. line. contract. which used: Jan-- - ap 
guage substantially identical with that above quoted. to define the | 


~. duties of the Government, and the rights of the contractor, as re- eg 


. > lated to. delays. In: providing the right-of- -way for the contract work. a | | 
. The. Board interpreted the. provision as meaning that the Govern- | 


ae ment ‘would-make. every “reasonable effort. to provide: the right= -of-way’ ae 2 


in advance of the time when it was needed for the contract’ work, we, 


rather than as meaning that the right-of-way would be made avail- 


able within a@ reasonable time. ‘The Board further held that. if. the oy 
- ‘Government. did make every reasonable effort to provide the right- os 


. 7 ; -of-way, the contractor would not be entitled to. additional | compen- » 2S 


sation for. delays brought’ about by its unavailability 5 but that if the 


| Government did not make such an effort, ‘then the contractor would _ 


ba entitled. to. additional compensation for such delays. We consider © 


. that the same interpretation: should be placed. on the. contract pro- es oe 


_ vision relating. to material deliveries, that is here involved. 


In. applying the. foregoing principles to. the facts of. this appeal’ a ae Ee 


a problem. is presented because the evidence reveals that. there were. 
two-different sequences of work—both s seemin gly reasonable—which | 


| : could have been employed to do the job. 


One sequence would have been to ‘Goncéistrate’ iMag upon. ‘thie 


--yarious operations involved in building the footings, and to move: the 


~ tower steel from the material yard to: ‘the’ tower sites only when and». 
as the footings at a substantial proportion of the sites had been. com-) 
pleted. ‘Bonneville’ S construction experts testified that this was thé. 


customary. practice, and the one they anticipated appellant would : 


employ. Had it been followed, tower steel won Tot nays. been need- 7 — - 


ce ed until August 5, 1955, or later. | 
_. The other sequence would. aes fee fo" start, ne Gparitionl: Of 
: moving and assembling. the tower steel concurrently. with the com-: 


» 2 Peter Kiewit. Sons’ Co. v. United States, 188 Ct. cL. 668, 674-75. (1957) ; Thompson . 


. Ww. United, States, 130 Ct. Cl. 1,7 (1954) ; 3 Chalender. Ys, United p Staneey, 127 Ct. Cl. pet: 563. ae 


ss (1954) ; Walsh v. United States, 121 Ct. Ci 546, (555: (1952). 


. 8. Section. 3-102-F of the specifications, a op eee 
"4 TBCA=39,. 63. LD: 209; ‘215, 223-231,.5 56-2 | BCA] par. 1027 (i956). eae 
5A like. right-of-way. proveor appears, in section 3~104-B of the. specifications | of the es 


a instant. contract. 
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mencarient. of. work on. 1 the footings. ‘This -was the procedure which 
appellant actually intended to employ. At the hearing appellant’s 
manager presented some cogent reasons in its favor, predicated. on the © 
facts that the. building of the. six miles of transmission line here in 
issue called for as many. separate crafts and skills as would the coli- 
E struction of a much longer line, that serious ‘recruiting problems: were 
posed because. each of these crafts. and. skills would be needed for only. 
_ @-relatively small space: of time, . and that the work of all of them 
Was ‘required to be fitted: into a performance: period: much shorter 
_than the time usually | allowed for constructing the longer lines in 
connection with which the customary. practice: ‘testified to by the Bon- ; 
neville experts had been. developed: There were enough tower sites 
with sufficient: room, for concurrent operations to admit of appellant’s 
intended sequence of work being attempted, provided. the work’ were 
skillfully organized So as to insure completion of the footings at the | 
smaller sites, where there was not. enough room to build the footings 
and assemble the tower sections ‘at the same time, while the steel for. 
the larger sites ‘was ‘being moved and ‘assembled. And, of ‘course, in 
order to. admit of. this. sequence being successfully pursued, it would - 
have been necessary for the steel . for complete towers to have been 
available at the. material yard on July 12 or ‘shortly | thereafter. 
The key, to the solution. of the problem thus presented i is, we con 
| sider, to be found in ‘the fact that Bonneville believed, and justifiably 
so, that. the first of the two sequences of work we have meritioned 
was, the one which appellant proposed . to follow, until it was too late 
for a successful shift to the second. On June 23, 1955, the’ ‘day the | 
contract. was. awarded, Boneville construction’ ‘and supply” officials 
met with appellant’s manager for a general discussion of the perform: 
ance of the contract. The minutes of this meeting reveal that, while 
- the. contractor’s manager spoke briefly | of how he planned. to 6 the 
job, nothing was said which might have alerted the Bonneville offi- 
cials to the possibility that appellant.’ would want tower steel during 
the first month or so of performance. | Appellant’s manager. testified, 
moreover, that he was unable to recall any occasion, prior to the series. 
of. letters that will be discussed. later, on. which this 3 Possality was. 
| mentioned to Bonneville personnel... 
- At the: meeting on June 23 the manager oe to. fae: a con- 
struction program | within approximately. one week’s time ° ‘Bonne- | 


6 Section 2-102 of the Peuachone provided:: “Immediately following a award of contr act, - 
the contractor shall.furnish the contracting officer a written program outlining in 


- peasonable detail his proposed sequence of operations. ‘The contractor shall at no time 


. Change his: program > without the. approval of the contracting officer. The. contracting. 
Officer shall have the right to require changes in the program at any time to meét. require-. 
ments of timely. completion of the work. The contracting officer will inform the contractor 


in ‘writing’ as the work proceeds of: the status of deliveries of: materials to be: furnished 


: by the Government, or the status of right-of-way availability, or both. Approval of the . 
-  contractor’s program shall in no event be construed as. relieving the contractor of any 
peeeensiey in connection with his. eens of the Work in the time specified.” ae a 


O78) 2c rey e  WIEPZIG CONSTRUCTION, 0+» eee at uae 
- eo | July 11, 1960 a ra 
ville’ Ss Chief’ of Construction, in ‘calling: for the program, : stated : 


eRe within a week's: time, we would like to’ ‘have’ you present US ecnatruc- 
4 tion: schedule’ of how’ you: are’ zoing: to start,’ when : ‘you are ‘going: to. put up: 


wooed ‘pole. and: ‘steel structures: and. when: you, are going to string. This is: the: - 


: first job. -you have. had. oni lines.. If you: ‘stay on. schedule. we are one happy: ; 
family | and. it: “you. get behind -we get. in. your. hair. . With your cooperation we 
will make out all right. We definitely want that construction schedule | in ia 


a Would a week from today be an'unreasonable time?" | 
~The construction program was submitted to Bom: on.or « befoes” i 


oJ ‘uly 5, 1955. It was in the form of a graph that’ showed anticipated. 
progress by three. curves, one marked “Footings,” another “Towers,” . 
and the’ third “Conductor. cateed O)o1: approximate starting dates shown’ 


by the graph were July 11 for “Footings,” August 19. for “Towers,” 


and September’ 17 for’ “Conductor.” ‘There can be: no question: but’ 7 
that’ the curve’ ‘for “Towérs, ‘“ beginning’ at approximately August. 19, 
was intended to comprehend’ the operation of assembling the omer 

sections on the ground as well as the operation ‘of erecting the ‘towers’. 3 
after the sections had béen, assembled; ‘for appellant’s manager con- 
- ceded. this much. “It is’ ‘unnecessary to’ ‘consider whether : ‘this ‘curve: 
was: also: intended’ to comprehend the operation of moving: the tower 
stéel’ to ‘the ‘tower sites, for appellant ‘had: ‘sufficient trucks and men- 
to move enough steel on’ ‘and after August 5’ to admit, of'an ‘efficient: 
. assembly operation being initiated: by’ August’ 19: That date fell:on: 
a Friday and assembly of the tower sectioris was' actually commenced. 


‘on the ensuing’ Monday.’ “Hence, ‘it must: be concluded ' that the Gov-: = 


erninent’s deliveries of tower steél: were timély if the construction 

program bé accepted’ as the criterion of "thle ebenor and economical 
course of the performance of thecontract? Fes alae! 
“Appellant: contends, however; that it:-was: led: to: believe’ abs 


| tially all of the tower steel would be: delivered at thé Fairview yard: — | | 
in mid-July by reason of a:“‘Material Availability: Survey” that was. 


handed its manager. at, the meeting. on June 23. This document. Indi-- 
_ cated. that some of the footing steel was. due: to, arrive:.at Seattle on 
June 28, thatthe. balance. of the. footing. steel was available “now, ie 
that part! of the tower: steel was available “now,” and that, the re- 


mainder would be available on J uly 15. The minutes of the meeting 


contain. statements by the Bonneville officials that the material “is not 


on the job, it is in Seattle and scattered around” and other. statements - _ 


which should have. made ‘it, clear to appellant’s. manager ‘that the : 


references to availability i in the document. handed him were to avail- 


- ability at some point on the Bonneville system or at: the. supplier’s 


7 plant in Seattle, and not to availability at Fairview. ‘ They should 


? The “Material Availability. Survey" was written in aaraae: which tieealven sewented 


that: these ‘references: were not to availability: at the Fairview yard, for the date of avail-: _ 


i‘ ability. given for: most. of the items listed was “now, ”” whereas the only mention made of the 
- yard, which had not yet been. established, was a. Ala tement “Yard emnettod as be at Fair- 
S| Ereoa (italics: supplied). che AB eees fot aie, 8 ce et Parte: 3 
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- Ae have rads it eles to ae that ie J uly. 15 Anis: was ‘inorely. the 7 
_ date when, so far : as Bonneville could then: estimate, the supplier would ‘ 
have the. tower steel ready for shipment: | Nor was there anything. oe 
in. the “Material Availability Survey” to indicate that, shipment would: «.- 


be made to Fairview as soon as the tower steel was ready, even if the i 


— construction program submitted should indicate, as was here the case,” 


that shipment a at a. later date would be in. time to meet appellant's as 


needs. 


eA ocllane also. ‘coiiaide chat in a series ‘of. letters, ‘written’ foals > ea 


_ “sequent to the submission of the construction program, it made known _ ome 


ae to Bonneville the immediacy of its needs for tower steel. These letters . 22 
were dated, respectively, July 14, July 20, and July 80,1955, andeach 
_ appears to:-have been received about two days’ after its date.’ ‘The. first “ 


a : letter was very general, and merely stated that appellant did not have a 
enough “material.” The second enumerated various classes of footing. 


, and wood. pile material as: lacking at the Fairview yard, and included. oe 8 
“a, statement that according: to the “Material Availability. Survey” 4 


given: appellant: “all of the material should. be. available at this.time.” _ 


| : The third letter was the first one in: which tower. steel. was: specifically, — ‘, 
mentioned. The two earlier letters were understood by. Bonneville as 


ne “being directed. to. footing. steel . and wood. poles, and in response. to. = 


them efforts were: made. to expedite’ deliveries. of those. items. “When 


_. » the third: letter was. received only. one carload of tower steel. had not oe 
Seo yet. reached. Fairview, and. that. was already on its way there. a 

~~ The contract provision requiring g the. Government: to. make “every. se 
ne reasonable effort” to deliver material in time to avoid delay i in the. 


oe ES progress. of the contractor’ S: work: uses the phrase “as. outlined i in his. - 
Bese Bein construction. program’ to describe the progress to which this:require- __ 
. ment is. directed. In view: of this phrase, the Board considers that 


a - the construction program’ ‘submitted. by appellant must be accepted. oo 
as the criterion of what. would. constitute “the. ordinary and econom-| 


. ical course of the performance of. the contract,” rather than. the’ ae 
| undisclosed sequence of work which’ appellant’s ‘manager actually: hae: 


ees had in ‘mind. Neither the “Material Availability. Survey,” nor the _ 


| “series. of letters j in July, nor any ' other circumstance revealed by the 
| SB record | calls. for. a different, conclusion, since in none. of. them was 2 


there. anything to. cause. Bonneville to. question _ the correctness | of oo 
the construction -program. until the: letter of July 30, 1955, was ree 
sin ceived. By then. the final. carload, of tower steel. was, cae in 2 
transit. ca al a. 3 8 
With. respect t to ie seek a case. is acme difficult. ‘The ae 
- construction. program indicated that the need for footing steel would — 


i, 3 . commence. as soon as appellant g got on the job, and the Bonneville: * - | 
Bag Be officials fully. understood the urgency. of this need. even. before. chey a 
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a uly. i, 1960. 


: gee ‘iss program. - Whether ‘they ater ‘every. rebdonable: afore” o 
a “to. satisfy. it is a question that need not: be decided, forthe evidence — ee 
“is to'the effect that the delays 3 in ‘delivering bolts, " washers, and other 


| “items for the ‘footing grillages. caused no. pecuniary Joss: to appellant. - ~ bt 
— “Assembly . ofthe. grillag ges was a task of sinall proportions. that, 29 
‘s.8 according 0. appellant's manager, could be performed by two lineiién ae 


a5, ‘in. about one- “week’s- time. Notwithstanding the’ delays’ in) receipt oe ced 


De Of material, ‘this task ‘was. ‘actually’ sompleted, with: immaterial ex- Ee a ee 


- ceptions, beforeA ugust, 5, 1955... ; a 
There is ‘nothing to. suggest’ “that: ae une of the. dofiventea of oo 


a 7 “footing” ‘steel made the’ ‘assembly of ‘the. grillages more. expensive oe 
aA ‘than’ ‘would. otherwise have been the case. Theré is likewise : noevi- 
dence that it. hampered timely completion: of the’ footings.” This i 1s 


a “indicated | by. thé fact: that ‘other ‘operations, such as staking “of: the oo 


: ‘ : tower sites and digging of excavations for the grillages, which had SS : . 
to be. performéd: before the footings could be set, ‘progressed More. | 


ce slowly: than did assembly" of the grillages. . “Appellant’s manager’ testi- 


: fied: that throughout: the period from. July: 12-to August 5, 1955; it 


was difficult for him to find’ enough work to do keep his crew busy, es 

= even. though the. grillages - were being’ assembled during’ this peridd at — toe a 
= a rate that’ resulted in’ their substantial’ completion: before its’ ‘end, 0 
and’ ‘that: he considered | it would be: ‘inexpedient: to” enlarge the crew eae eee 


until tower steel was. at hand: Unquestionably, the slow progress: ee 


“ the job as @ whole up. to August. 5 was due to the fact that. appellant — fo 
| Was waiting ‘for tower steel, rather than. tio the lateness: of sonie*of ae 
| "the - footing steel. “For these’ reasons, it is hard to'see how: a Sosa “a 


of deliveries of the latter would have saved appellant. any money. 
“In view of the’ foregoing the Board finds that’ the tower steel’was 
delivered. in time to be installed: in the’ ordinary and econotical 
ou: “course of the performance of the’ contract, and that the Government. ~ . 
ge ‘made every, reasonable effort. to deliver. it in time to be so’ “installed. i Be 
~ “The Board further finds that. appellant incurred no extra costs OD se, 
| other damage by ‘reason of late delivery of footing steel; : oe See. 
7 “ Accordingly, the claim: for additional compensation: for delays i HA a 
ies oe material is 3 denied. ee ee ee ae 


Claim } No. 2. 


"Extension 0 fT Time 16 for Delays é om Badptotag. M aterial 


ene “The contract: work was, as has been mentioned, pee ali com- a a 
ae "pleted. on. February | 10, 1956, which was. 104. days : after the completion — 


: date of. October 29, 1955, stipulated. in the contract... By. Change 6 oc 
ee Order GA” dated. September 29, 1955, an: extension. of. time. in. the. 


- amount of 16 days was. granted. on. -account of sundry “aets of the — -_ 
oe Government, *-one of which was. 3 delay.” in. n furnishing certain, pieces ce 
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-of, footing steel. Subsequently, extensions. at: ime bprewating) 45 
days: were granted : ‘on, account , of delay. caused by unusually; severe 

| weather , during. October 1955, and subsequent, months. Tn addition, 
an. extension. of time, of. 9 days. was allowed on. ‘account of. a mis- 


| take by. the. Government i in furnishing replacements. for certain. pieces 
OF, tower steel, damag: ed: by. appellant... There remain 34 days of unex-— 


‘ : cused. delay... In: completion,. for: which appellant, has been. assessed 


-_ liquidated. damages. at, the, rate of: $100 1 per. r day. Specified in, the. con- 


tract, or a total of $3, 400. a 
. The claim here asserted. is. a the extension. of tne ae ‘by | 
oo Order, AD ‘should have. encompassed AG days,. instead of — 


only. 16, thereby. entitling. appellant, to remission. of. $2, 000: out, ,of oo 


‘the, liquidated, damages assessed... 
.. The 16 days. actually granted - were , computed ity, the. contracting 

| ie in the. following manner: appellant; was considered to have lost 
_ by, xeason. of acts of the Government. approximately. one-third | of the - 


: 28. days. which: ‘elapsed between. J uly. 12: and. August. 5; the. normal : : | 


weather during. the period immediately. following, the contract, com- 


7 ~ pletion. « date of. October. 29 .was considered. to be. sufficiently, unfavor- 


able for transmission. line. construction. as, to require. approximately 7 


7 two days. for the attainment of. the same. amount of progress. that 
could be. achieved i in one. day. under: normal summer weather. condi- _ 


tions; and, hence, 8 days, were taken as the measure. of the time lost : 


| and. twice. that. amount. as, the measure. of. the extension of time that ot 


should be granted to compensate for the time. lost... Appellant, on 
_ the other hand, contends that the unavailability. of steel for complete g 
_ towers caused it to lose all of the 23 days in question, and, there- 
_ fore, that.an extension of time of. at lesst, 46 | days should have. been | 


allowed: 


The Sas fails to ees this contention, Tt is. neous: fee 
| appellant did not lose all of the. time that elapsed, between. J uly a 


and August 5, for during this:period it assembled grillages for the — 

_ footings, aude excavations for the. footings, and performed. other 
items of work... A graph: prepared. by Bonneville on the. basis of its 

: inspectors’ reports indicates that as of August 5, ‘1955, the job as a. 


~ whole was about 10% complete. ‘It is also clear chat appellant could | | 


reasonably have made more progress prior to that date than it ac-_ 
tually achieved. For example, the work done on the footings was. 
substantially less than it would have been practicable to do, notwith- — 


- ‘standing the delays i in delivering footing steel. ‘We find that the time 
lost by reason of “unforeseeable causes beyond the control arid with- 
~ out the fault or negligence of the Contractor,” within the Ineaning of 


Clause 5 of the General Provisions of the coritract, that arose before | 
_ Angnist. 5, 1955, did not exceed 8 calendar days in the aggregate. 
Nc or does the record justify a conclusion that, the’ twWo—for—one ratio 
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: employed oe the contracting officer in caléulating the apuae of the : 


extension of time included in Change. Order “A” was too small.” ‘The 
periods of unusually severe weather that occurred during the winter 
have been excluded. from the liquidated damages computation by’ vir- 
tue of the other. extensions of’ time: subsequently granted. - The re- 
‘mainder of the rainy : season is not. shown to have been so unfavorable 
| for transmission line construction as: to ‘support. a higher’ ratio. than | 

“was used. by, the contracting officer. We find that. an extension of | 
| time i in the.amount, of 16 ‘calendar days was sufficient. to fully. com- 
_ pensate. appellant for the time lost by, reason. of excusable, causes that 
‘arose before August 5, 1955.. oe 

. This. being so,.the contention ‘of the Genet that appellant’s 


acceptance Or Change Order «qn precludes allowance of any further — 


extension of time on, account, of either tower, steel or footing steel 


| ; need not be exainined.. | oes 
The claim for: an, additional extension ‘Of time for delays i in receiv - a 


ine ee 7 Claim No. 8. cs pie eur 
7 Additional 1 Conipensation for Hindrances Caused By Slash i Buri : 


4 ‘This claim j is for. extra costs: alleged. to have been incurred through 
‘ the. burning. of. slash on the right-of-way. for the transmission line — 


rae while appellant was engaged i im stringing oe conductor. : The amount, . 


claimed is ‘$961.47. . | 
. The right-of-way iavereed a foriedia area in lich: Sve lad: - 
: holdings. were intermingled .with Federally-owned lands, adminis- 
tered: in: part by the Bureau of Land Management of. this Depart- 
ment, and in'part by the Forest Service of the Department of Agri; 


— eulture.- Burning within the area. was subjected to strict. legal con- 
trols imposed by these agencies and: also by the State of Oregon... 


A ppellant’s manager made a pre—bid. investigation of the Tighe: 
of-way a short time before the bid opening date of June 8, 1955. 
Logging operations were then in progress on the lands scored by 
the right-of-way, and a. contractor with Bonneville was engaged in 
clearing the right-of-way preliminary to. construction of the trans- 
mission line. Appellant’s manager noticed these activities. He 
should have been aware, 1f-he was not, that. the slash. resulting from 
the logging and the clearing would ultimately. have to be burned in 
order to eliminate it asa potential fire ‘hazard, but that, as the dry 
‘season was at hand, the burning: would ; not be permitted until Oc: . 
‘tober. or thereabouts. oon, 


After the contract with appellant had bean made, a plan for burn- — = 
- ing the slash was worked out under the leadership of the Forest. Serv- Ot 
ice and the Bureau of Land ee. Si had. no ee in - 
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the - formulation of this pla, ae was. ade of its. éxistencs by : a | 


- Bonneville. . _ The plan contemplated that the slash would be burned | as 
oe lay.- scattered on the ground | in. a ‘coordinated. ‘burning operation ’ 


- that encompassed, the whole : area. “Such a burning: operation is feasi- 
o ble. of accomplishment, 1 would. appear, only during a very short =e 
| “period. in the autumn, when enough rain has fallen to. forestall a 


7 forest fire, but yet not. ‘enough, to prevent thorough combustion of the — 


a brush, limbs and other. timber. debris: ' _Appellant’s, manager was : 


ne given advance information of the approximate date: when the slash an 
burning: would. begin, but not. of the. exact. date, which, being de- 


‘pendent upon the progress of the rainy season, was determined only : a - 
Short time before the operation was started. ee 
While: the burning was still in. progress, appellant Satied re work 


of stringing the conductor between the structures. The stringing ap- _ - 


~~ pears to have. begun on October 20, 1955, a Thursday, and the fires. ss 


oa appear to have, been extinguished by October. 25, a Tuesday. During | 
the interval it was necessary at times for the stringing crew to move 


net - thé conductor out of the path of the’ fires, and on two nights the con- 


‘ductor was hauled wp into the air-to forestall: any possibility of its 


~~ being burned, should. the fires. flare up while. the, crew. was. absent. 


In addition, the fires’ destroyed. a number of logs which appellant | 
had piled up*in.a small canyon on the right-of -way to serve asa 
bridge for its. equipment. - ‘The . sum claimed nepresents: the: extra, Sf 
~ costs entailed by 1 reason of these events.’ oS es 
Situations such as this where a contractor, when sigbuiitting hig bia, 


. had. good: reason to anticipate that the Government might, authorize | 
other: persons to perform. work at: the same time and: place as.the work 
_. . to-be-performed. by the contractor,” have: ‘customarily. been resolved’ 

through application of the rule of reasonableness to the conduct of | 


each ‘party.. Thus, it has been held that if such other persons use 


methods that’ donot. make the: contractor’s situation more ‘difficult - _ 


oe than i is’ necessary for the aceomplishment of the Jobs. they have been # s 


authorized to do, the Government is not: answerable: to the contractor 


for inconvenience or harm resulting. from their operations,’ but that 


if such other persons do. their jobs by: methods that fail to give Xe: ; : 


due regard to. the. contractor’ S. pe ‘then the Government is a - 


— answerable, 8 


| Pea 12 2 of the General Provisions of the contract here involved is 
States: ee bah ate et aes : ke es en 
& ‘The. Goverameat may iidaertand: or awa other conuracts for “additional: on 
. and the Contractor. ‘shall. fully cooperate with. such other coutractors and GOv- 
ernment. employees, and. carefully fit his own work to such. additional work as . 


oe ae may be directed. by, the ‘Contracting Officer. The. Contractor shall not commit 


‘4 “anions P. Miller, Inc. v. United States, 111 Ct. Cl. 252, 885 (1948) ; Walsh Br ie 


. oy, United. States, 107 Ct. ale 627, 644-45 (1947) ; Schmolt. Vv. United States,. 91. Cte cl. 1 ue 


_ 32 (1940).; of. Appeal of Barnar d-Curtiss Co: IBCA-82, 64 LD. 312, 321, ‘57-2 BCA we 
1873. pas Ce io: uaeees | td 
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7 or. : permit, any ‘act. which will: | interfere) with, ‘the 6 performance. of work by. any : 


ears 
ae 


1S other « contractor or by, Government. employees. : oe Pe a et 


“In. view. of. this. ‘express, -stipulation,. any. eontention, that the co . 


_ ernment. should have given the conduct; of appellant’s stringing opera-. vee 


<< tion a complete.. and absolute priority. over, the conduct of the burn, os 


“ ing operation, would be clearly. untenable. ae | Cee 
From the circumstances of this case, as | oneinod: above). ‘the Board a 
- is. satisfied. that the, extra costs incurred by appellant. i in. moving: the | te 
i conductor. and hauling it up at night were. merely necessary conse-, an 
--quenices of a. reasonable exercise of the rights. reserved by the Gov. 
ernment in Clause 12 of the General Provisions. Removal ofthe ©). 


.. -_ | ter event are $480, T4 


= “ . and s are > otherwise denied. 


ee slash would have been. ‘incomplete unless the. fires > were. permitted to _ <3 


| ‘traverse the. center line strip of.the. right-of-way where stringing was, 


"g in. progress. . The. burning of the. .temporary bridge, . on the other — a 


* hand), was. not. necessary for removal of the slash and, it would seem, | : 


gould - easily- have been avoided. . Certainly, if: ‘there. had ‘been, for. — 
ii example, : a ranger. cottage or a transmission line structure at the same, . 
“e point, the Government. would have. taken: measures to. protect: aC. from 7 me 
the fires. | “The Board considers that appellant i is entitled to additional — 


a compensation for the extra costs. ‘incurred neenes the destruction of . 
. ~ the. bridge. _ - 7 8 on ee : - 
Phe, record. contains: an diemization- oe es Gost eaaladed in ike oa 


| claim. which was:checked. by Bonneville employees. familiar with. ‘the, 
~~ glash burning, and. considered. by. them. to_be: correct: The. itemiza-  —~ 
tion: shows that. these costs are based ona total of 8 crew. hours, of 
. which. 4 crew: hours. are allocated. to. the destruction of the: bridge. a 
oi Using this. ratio, we. find that. the. extra costs attributable 4 to the lat- : ae | 


Coxcnusrox | 


The appeals are sustained to the extent of # $480, 74, as stated above co 


ae J. ‘Siena. Méimbér - - 
| Pavr i. Gan, Chairman, ere 


iE E ‘STUCKENHOFF, CLYDE A. BREEN 


‘ ‘A-gs005 : Devided. July, 12, 1960 


Oil ana Gas Leases: Rentals—0il and Gas Leases: ‘Termination 


a0 An oil, and gas lease: does not automatically terminate on. ite: anniversaty nie | 


for failure’ to pay . rental: on. “OF. before. that: date. where the. rent. was: paid. -_ 


~sbefore | the: ‘anniversary. date. put, due to an oversight on the part of the Jand 


office, it was erroneously: returned to the lessee and was not. physically in . = 


_ the land. office o on 1 the eeaeiacts date. 
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT | 
“This is an appeal to the Secretary of the Interior by H. E. ‘Stucken-' 


_ hoff and Clyde A. Breen froma decision of the Director, Bureau of 


‘Land. Management, ‘dated December 15, 1959," dismissing their appeal 
from a decision of the land office at Cheyenne, Wyoming, dated Au- 
grist 31, 1959, returning, unapproved, a partial assignment out of oi] | 
and gas lease ‘Cheyenne 077873 and the eleventh ; Rhee s rental tendered 
| by the assignor and the assignee. | 
_ ° The Director held that the assignment 1 was in 1 proper ‘forth’ for ‘ap Aa 
proval and that although the decision of August 31, 1959, was er- — 
_ roneous in returning the advance rental it would serve no purpose to. 
_ approve: the assignment since the lease terminated by operation of 
Jaw on September 1, 1959, for failure to pay the. rental on or before 
that date. He ‘stated that while the ‘rental had been tendered in 


August 1959, it. had been returned and “was not, on hand i im the office — 


on the anniversary date of the eleventh year, September 1, 1959.” He 
held ‘further that the appellants should have returned the rentals if 
they. intended, to maintain the lease but that the rentals could not be 
accepted if tendered because acceptance | of the rental on an expired 
_ lease cannot serve to. continue the lease. | 
Cheyenne 077878 was issued as of September 1, 1949,. pursuant to. 
section 17 of the Mineral Leasing Act, as amended (380 U-S.C., 1958 
ed.,, sec. 226). It was extended for an additional 5-year term at the end — 
of ite primary term and at that time (September 1, 1954) became sub- 
ject tothe provisions of the amendatory act of J aly: 99,1954 (68 Stat. . 
588). The latter act authorizes the partial assignment, of leases which. 
are in their extended term and provides that the segregated leases of 
‘undeveloped lands-shall continue in full force and effect for: 2 years 
- and so long thereafter as oil or gas is produced in paying quantities 
(30 U.S.C., 1958 ed., sec. 187 a). It also‘provides that upon the failure 
of a. lessee to pay. rental on or before the anniversary date of. the 
lease, for any lease on which there is no well capable of producing: oil 
or gas In paying quantities, the lease shall automatically terminate ° by 7 
— operation of law. (30 U.S.C., 1958 ed.; sec. 188). | | 
On July 22, 1959, a | assignment of the lease from Stuckenhoff | 
to Breen was filed. On the same date, Stuckenhoff and Breen were 


notified that a‘récérit: amendment of the ae and gas leasing regulations _ 
required a statement from a party seeking to acquire acreage. under 
the Mineral Leasing Actas to: whether he is the sole party in interest.+ 
They were informed further that.the information called-for.must be 


filed prior to J uly 31, 1959, in ‘order for the lease to be extended for an _ 
| eee 2 ‘Yours; otherwise , this lease ‘would’ oe on: ; August 381, 
1959." iA 7 — 


ia ; = That. decision and: the, ee ‘one, ar Papua 31, 1959, ‘cited. 43. CFR. ‘toe. anlena ane 


relating to lease offers. The ‘correct. citation, for the Tegulation governing the. showing to. | 
- be made by assignees is 43 CFR 192.140, ‘as ‘hinended by. Cireular “2019 (24 FR. 4830) ; an 
"48 CFR, 1959 Supp., (192. 140. - . £3 
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| ce filed thie statement called for on J uly 24, 1959, “On Kagus a 
| 13. 1959; ‘Stuckenhoff paid. the eleventh year’s retit’ on his. retained | 
| ‘portion inf the lease and, on August D4, 1959, Breen. a the. rent for % 


7 the assigned portion, | ‘ * 
’ The: land. Office. decision of August 31, “1959, “held ‘Mak ‘since 2 Broan ‘ 
had. failed to submit the. statement: called for the partial. assignmerit ee”, 
never. became effective. It held that: the lease. expired. by. operation Ts? 
of law: on. August. 31, 1959, and, as noted, above, returned the a -_ 


- submitted by. Stuckenhot and. Brean for the eleventh. year’s rent. 
_. The record shows ‘that Breen received the land office ‘decision on 
: September : 4, 1959, and that. on the same date ‘he wrote'a ‘letter to the 


~ land office: coquecine ‘that: the file relating to the assignment, be re. 


a. examined - for the. statement. This letter. was received. in- the: land -_ 


. office on, September. 8, 1959. . There. i is nothing i In. the record to. show 7 ,. 


when Stuckenhoff received the decision of August 31, 1959. _ However, 2 
his. notice of. appeal dated September Dy 1959, was, s.received 3 in. the eee ves 
office on September 9, 1959. ate 

While we agree. with: the. Direcion ae ae Eee of ee 81, | 
1959, was. wrong 1n refusing. to recognize the effectiveness of the partial : 
acsignment: to. extend. the . segregated portions of. the ease and in. . 
returning the rental payments, we cannot agree, in the circumstances | 
of this ‘case, that the. appeal should have neat dismissed for. the reasons 
_. given. 


“ mitted the required statement in the month of J uly. and. that. therefore, 


upon. approval, the assignment would. become effective as. of: the first 
. day of the. following month, August 1,.1959,.and,: -all else being regular; 
operate. to extend. ‘both, portions of the, lease fora an additional. yas ae 


_ re a 
_ ' However, the parties cannot be pensiized bevauge an cre was Saat oe 


in the land office on‘September ‘1, 1959." "The parties had paid the rent 
before the anniversary date of ihe lease and had thus saved themselves 


from the penalty: of automatic termination provided for in the act  - 


of J uly Q9, 1954. It was through no fault of theirs that their checks — 
were returned to them. The checks were evidently in transit on — 
‘September 1, 1959, and it was not until after that date that the parties 
~ learned that the ee was s considered to have terminated on August, al, 
1959. ue. = ae i 
Bo: holds. asthe ‘Director: did; that, the. rent must, ‘be physically. in 


The: land. office evidently ied the fact that Brean tad. 1 or 


ihe Fact that, the, adtion of the land. office. aad this impossible, and to a oe 


—hold,-at; the same: time, that::notwithstanding the-error of: the:land 
_ “offices a return of the payments at.a*later date could avail ‘the- ‘parties _ 
| nothing: is‘te hold.that the: pat lost: their: nen under ‘the a | 
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oe even ih they, had complied i in every y respect, with the requirements. +e 


; of the Mineral Leasing. Act. Such holdings obviously: cannot statid. — 
The’ situation is not. at all’ ‘comparable with Duncan Mu iller, : A-27 683 


~.(November" 10, “1958), cited by the ‘Director: There, Miller, over a a 


rn an 


"year, after. his oil and gas lease offer had been. ‘ejected, accepted, Bo | 


| refund of thé advance. rental. submitted. with his offer while his appeal | 
- from the rej jection of his offer was pending. The Departinent’ pointed ome 


> out that ‘the pertinent regulation made it manilatory that | an offer to : 


~— Jease. must be accompanied by the first year S rental and that ¢ an: n offer = : 


| not accompanied by the rental would be Te} jected. ‘Tt. held: 


%, *. ok ‘From. the time that Miller accepted the yvefund, of the. rental, his offer. _ 


was no longer’ in: compliance with the regulation. and earned” him. no. . priority ok 
over’ later’ qualified’ applicants. Re EE ote a “a 


ris See also Duncan M aller, A-97693 (December 3s 1988). 


"Here, the land office: ‘refused to accept payment: ‘of thé. i leven” : 


xe years rental under the erroneous view that’ no’ “payment” was’ due _ 


a _ bécause ‘the lease expired by operation: of law: on Migdst 31, 1959. oe _ 


: ? : The appellants appealed immediately. 


oe having been established that the Tease’ would have: ‘beer! ‘banded 
= by the partial assignment and that the’ appellants had paid: the rent 
- before the anniversary: ‘date of the lease, resubmission’ of a rent tor 


aa? ” the eleventh’ year of the lease will be accopted?. aa 


“Therefore, it is concluded that the Director ‘ was in ertor.in : dismiss: eS 


. : : ing the appeal and in holding that the lease expired by operation of.” yaa 


Jaw on September 1, 1959, for. the failure of the ebpellants: to Bay m 
the eleventh year’s retit, a. 

_~ Accordingly, pursuant to the cauthoney délégated to thé Solicitor. es 
by the Secretary of the Interior (sec. 210.2.2.A (4)(a), Departmental . 


Ve Manual; 24 FR. 1348), ‘the decision of the Director’ of the Buread: os 


— Land Management i is reversed, 
Se ee | ‘Groree W. Amor, The Soliettor. 
“By: Epmono T. Hers, © = 
Depisty. Solicitor. 
eee tae PAUL J, HINKEY 
A 28345 Decided July 12, 1960 


Mining: Claims: ‘Surface Uses—Surface Resources Act: Verified Statement | 


A verified statement required under the act of July 28, 1955, ‘is properly. re _< 


“jected: and the use of the surface resources denied to a mining claimant who M 
files” such statement after. the termination of the aes of 150 ae pre- i 
scribed by the statute for such filing.. et : 


aThe: appellants. must also resubmit the assignment returned to them with thie decision _ 


~s of Susps 81, 1959, 
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os - July 12, 1960 


nee ae aS 


aN otice . 


| Mining Claims: ‘Surface Uses—Surface Resourees At: Veaitel Soest) : edie 


“The, ssialitory retyiinement: 20m snailing ‘br: registered 1 ‘mail. ae ‘a copy. ot ‘the ’ 7 
“, _, Published 1 notice described | in. 1- section 5 of the. act of cs ruly” 23, 1958, to a a mi, oe 


“ address of record: nd it is: immaterial. ‘that’ she: ‘Tidy’: not’ have personally 7 
. oa received the notice because he did, not, live at the address. : 


APPEAL FROM THE BUREAU oF LAND. MANAGEMENT | a 
* Paok 5 ‘Hinkey has" ‘appealed to: ‘the Secretary. of the Interior. trot 


a a “decision of the Director of the Bureau of Land Management dated. — has 


November 10, 1959, which affirmed a decision: of the manager of the - 


land office - at. ‘Boise, Idaho;, dated. August. 8,:1958, ‘rejecting. his state- 
. ment. filed on J uly 14, 1958, in “purported. ‘compliance with section cane 
“5 (a): of the act: of July 23, 1955. (30 U.S.C., 1958 ed., sec. 6138 (a)),for 
-. the reason that it was not filed within, 150 0 days from ‘February 23 1958, oor 


= as required by thestatute. =. = Saag aie 
 . Hinkey admits that-he did not, file ihe verified : tatement, eaea, ene 
- to: protect:his rights to surface: resources on his mining claims-in.Boise. — 


: County, Idaho, within the 150- day period: following the first’ publi- 


cation of notice of proceedings to determine ‘rights of mining claim- _ 


ants to the use of surface resources on mining claims within. the Boise ie: 


Basin Area: of: ‘Boise’ National-‘Forest:: “He. attempts: to-excuse hig 
. failure to. do so-by: asserting that the: notice ‘was published in “an ~ 
ae obscure, very limitedly read. paper. at Idaho City, Idaho” instead. of -... 
Idaho's most, widely read’ newspaper, the. Daily: ‘Statesman, and. that + 


i he: ‘was never. personally notified of: the publication of the notice... 


 oTtis sufficient answer to Hinkey’ s assertions to observe that the stat- ‘ - : | 
af ute which requires that the notice be published is explicit ; in its dire 


tive that such notice be published “in a newspaper having general cir- 


: culation 3 in the. county: in which the lands. involved are situated’? and — | ; | : 
that, the-statute merely requires that.a copy of the. notice be mailed by | 


registered mail addressed to each person found to be in possession of 


ue or engaged in working the claim or whose name. and. address i is set: forth — cae 


‘in the title or ‘abstract: company’ s or title abstractor’ Ss or attorney ce — 


ae certificate as having an interest in the claims. "The notice was pub- 
_. lished in the newspaper: ‘published at the county. seat: of Boise County «© 


= and a copy. of it: ‘was properly mailed to Hinkey at the. address'found 


on examination’ of the claims. .Thus the requirements of the statute — 


were fully met.. It is ‘immaterial that. he did not actually. recelve: the ae | a - 


copy. William Kuhn, 66 I.D. 268. (1959) «i: 


- Because Hinkey’s verified statement was . flea after the termination i a 


= of the 150- day period prescribed by the. statute, it was: properly re- “ 


i A jected and.t use. of a > surface r resources on his ‘unihg: claimis was =e PPOP, | 
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arly. denied to, him, B26 mes. ‘Oller Gold Ma ines. Company, 65 I. D. 481. 
(1958) ; James H. ‘Marsh, “A-28399 (June 13. , 1960). 

Therefore, pursuant to the authority delegated to the Sclicitér ig 
the Secretary of the Interior (sec. 2102..2A (4) (a); Departmental _ 
Manual ; 24 E.R. 1848) , the decision of the Director of the Bureau of 


Land Management; is. affirmed. oe ee 
“ve - Gorse W. Aszorr, The Solicitor. bie 


By: Epuunp T. fy RITZ, a 
 Deraty Solicitor. 


APPEAL OF THE EAGLE CONSTRUCTION CORPORATION: 


wca-290 3 "Decided ily 18, 1960. 


ey Contracts: ‘Subsontraters aad Suppliers ; 


In order to be entitled to an exterision of. time based .on-an ‘exeusgble: delay ‘ 
under Clause 5(c) of U.S. Standard Form 28A, the contractor must allege 
‘or prove specific facts, that. the. failure to complete the contract work on 
time was due to. causes that were unforeseeable by, beyond. the control of, 

2 and without the fault, or ‘negligence of, the contractor and its supplier, | - aa 


om contractor who is directed to: ne extra’ work. after thie: completion 
«date of the contract: has passed: is: entitled. to an: ‘extension of time :equal 
: to the number of. days. from. the date the. work was. directed. until the date. 

when. it is. completed, provided, the contractor a not. delayed the extra 


Work unnecessarily. eee a zs 
Bo BOARD OF ‘CONTRACT APPEALS _ | 
The. Eagle ‘Gonstructios, Corporation, -P..O.. Box, 181, ST oyeana. : 
Colorado, filed a timely appeal froma, letter findings: of fact and 
decision. of the: contracting. officer, dated. November 16,. 1959, which | 
denied. appellant's, Teqnyie for. an extension. oft time ; ‘on. ageount, of 
dated Saptsrber 19, 1958, ‘with the National Bare panne yd 
«The contract. ued for the: construction: of extensions: of. water 
and sewer systems and a'sewagé treatment plant: at the Headquarters 
and Utility’ Area in Rocky’ Mountain National Park; Colorado... It 
was on U. S. Standard Form ‘23° (Revised March 1953) and: incor- 
porated'the General Provisions of U.S. Standard Form‘23A (March 
1953).. The contract was on a ‘unit price basis, the total estimated 
contract price being $70, 440. 501 Ae eee, BASS 7 | 


1 Change Order. No, as, dated: cae 26, 1959, reduced ‘the ponteace. ponctasration. ‘in. ‘the 
amount of “$450. | “However, Change: ‘Orders Nos, 3 and “4, dated July “9 and August. 10, 
1959, respectively, increased it.in the respective amounts of S8e20 and | sak Conse- — 
ue the final contract pulce’ was a 4, 106.50. 


‘soa eae be seu... EAGLE CONSTRUCTION: CORP. wey : 208. 


July 18, 1960 


| “The iéantact ‘stipulated that the work should be started’ Within 
| 15 days after the date of receipt of notice to proceed, and should be 
completed. within 120, calendar days from the same date,, - Appellant — 


m acknowledged receipt of notice to proceed on ‘October’ 2. 1958, thus 


a establishing the date for completion of the work as J anuary 30, 1959. 
_ The General Provisions of the contract included the usual “delays: 7 
| damages” provision (Clause. 5) ; under’ which the contractor was not — 
to be charged with liquidated damages because of “any delays i in the 
completion of the work due to unforeseeable causes. beyond the con- 
trol and without the fault or negligence of the Contractor,” including, | 
but not restricted to certain named causes, or because of “delays of — 
_ subcontractors or suppliers due to such. causes.” Paragraph 2 of 

- Section III of the General Provisions of the specifications provided é 
for the assessment of liquidated damages at the rate of $50 a day for ~ 
~ each calendar ey of. inexcusable > delay 1 in the completion oe the on 


: tract work. oe 
In letter of January 6, 1959; “the dont acta ‘offider dirstiea: ae -_ 


| appellant: to Suspend all work ‘under the contract due to adverse 


_. weather as of the close of business on December 31, 1958, and informed — 


it that the remainder of the work would be an upon his written — - 
-. notice. By letter of May 15, 1959, he notified the appellant that it. . 


should resume the work as of June 1, 1959, thus extending the date . 

for its completion. to June 30, 1959. "Change Order No. 3, ‘dated July” 
9, 1959, granted an extension of time of 10 calendar days on account 

#, of certain extra work provided for in the order, thus establishing the 7 
_ date for completion‘of the work as July 10, 1959. . | | 


The work, however, was not substantially completed until Angie gee 


: 7, 1989. 


By Change Order No. 4,° dated August 10, 1959, appellant: was _ — 
~ directed to perform additional items of extra work, : ‘The ‘concluding aes: 


' paragraph of the order stated : 


Ag ‘these extra items of work. are “ordered following t the completion of work 
specified. in ‘your original, contract and ‘in Change Orders No. 1, 2. and 8, it is 
agreed: ‘procurement, and’ installation of these extra’ items: shall be ‘completed. 
within .30 days, or not later than: ‘September 10, 1959. : . 


Appellant accepted Change Order No. 4, and completed the’ work | | ; 


- provided for therein by September 7, 1959: _ 

‘The appellant, ‘in letter of J uly. 1. 1959, cores an extension. of | 

time in the performance of work. ‘ander the contract, without specify: af 
_ ing any period of time. It pointed out; however, that the job was com- 


_ plete except “for ‘the rock in the Rotary Distributor Basin, the Rotary 


iy ier and ee of the electrical hook Up: of the ‘component | 


athese. ‘eoripened: ‘the: pee aids installation of a ee valves a: metal 1 overt oy 
flow Weir, and a sewer; maphole- connection, .at: thei lump. sum. DEICE of $290): 
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: parts. of: the. ey Plant.” 2 “It aasorted. thal the placing of rock. in’ | 
the; Rotary. Distributor. Basin was delayed approximately : 30 days by a 
7 oe combination of circumstances: beyond. its control, in. that. its” “sup- eae 
plier, INFILCO. Incorporated, of Tucson, ‘Arizona, “assured us by. a 


letter | [dated May. 15,. 1959]. that. the Of... Hi-Cap. tile would. be 
shipped. on that. day and would be about. one week enroute. wee quan- | 


~ tity of tile, it stated, was. actually - received. on Ju une: 1%, 1959, but the — 
“supplier had shipped 4’? tile instead. of Tap! tile. ‘The appellant de- 
-clared that the Government Hhereupon, accepted | the ie tile § “oD. Bo. | 


Change Order. 3. 
- In. the letter of J raly.. 4, 1959, ‘the appellant, also stated’: 


| The Rotary Distributor. for this. job Was: ordered. ‘Reptember 25th, 1958, “swith 
“w pr omised delivery of four, months. . The: last: six months have been. spent by us 


-_ in: a frantic effort to get, delivery. of this unit. “We have, called Infilco time after ie : 


time and have had any and au varieties of stories presented to “Us that. an active _ 
- tmagination could bring. UD: We do not know to- this date what the: actual delay 


/ was but the shipping date on the Center Column, now is July 15th, 1959, from. 
Tueson and ‘the. shipping date..on, the Rotary Arm, the week:of; July. 24th, 1959 - 


from. Salem, ‘Missouri. mh Ace assure you, that we will install, this equipment im- 
mediately: upon ‘its arrival. (italics supplied. Ws 


In letter of ‘August. 18, 1959, the. appellant a again relereed to its) re- 


quest: for an extension: of time and stated. that at: the time. its bid was 
prepared it. had. two, quotations for. the rotary. distributor * and. that 
the quotation from IN FILCO Incorporated was accepted because. of 

“price advantage. and earliest. promised delivery date.” It also stated 
that its supplier was requested. to. proceed with the fabrication of the 
rotary. distributor in J anuary, 1959, prior to the Sade of the, plans, 
“because they were not getting the plans tous.”> 

The appellant, in letter of September 1, 1959, said i in a 


It is our. feeling: that since -we. have ho control over the. manufacturer, some 


consideration for an.extension of. time, could be given: for, the. as eae ‘of the 


rotary distributor supplied by Infilco.. 
‘In letter of October 22, 1959, the eppellent ae the further 


contention that the, issuance of Change Order No. 4 had “the. effect of 


—- the entire contract open until the completion date of the extra. 


wor ” and Parca pe any assessment of: ioe apd Sewn: 


'® Presumably, the order: eekoeben: to. was Guaae. Order No. i. dated: June. 26, 1959, ‘in 


| which the appellant was directed to install AY". minimum height (standard size); tile 


for a reduction of the contract consideration in the amount of $450. Obviously, the appel- 


lant erred in stating that the Government. had accepted. 4’" ee since he. order brovaded 


5 for the installation of 414°". minimum: height tile. filter block: <— 
-*QOne was from INFILCO Incorporated, and the other was ‘from “eDorr’ BS 
5 Appellant. stated : “In an effort. to obtain the. plans’ ‘to be: presented for ‘Approval; two 


; letters were. written. ‘and several telephone. ‘ealls. were. nade. : Advertising. sketches. cand 
_... prints. for : the’: foundation: were. “presented pending receipt of: the’ complete. ‘plans: which 


: Were. not.. received. untilcApril. 29, $1.959.: On June 9,°1959,- tentative’ approval was” “given 


- filter block’in. lieu of a minimum height (high capacity)’ filter block, This order provided — 


by: the: “Park: ‘Service with exceptions relating to the seal.’ The letter by which Appellant: 


| a0 transmitted the plans a the National: Park Service 1g dated fea 14, 1959." 


re 
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ce, 2 SOD ‘account: ot the ‘failure + complete the original contract “work until - 
| _ August 7, 1959 pre as 
- -«: The:.contracting. officer, An. ‘the ceed appealed £ an ae * 
a Spejected this latter contention. He also-rejected,. in. affacty the con- — 
_ tentions advanced in the earlier letters, by holding that: appellant was 


fee chargeable — with liquidated damages: for a. period of 27 days. This. : 


period represents. the 28 days. that. elapsed from é! uly - 10,, 1959—the Bhar 
contract completion date aS established 1 -prior: to the i issuarice. of ‘Change a 


wes ‘Order: No: 4—until August “él 1959—the actual completion date: of the — = i 


_ original contract work—less the one day by which: he: considered ‘the cea 
~ work provided for i in that order had been. finished ahead: of time. | a 
- / ‘There i is, m our. opinion, no merit. to the. contention that the i issu- ee aoe 

-ance of Change Order No. 4 relieved appellant from liquidated dam- 
da ages for delays: that. had occurred prior to its. ‘issuance. “A contractor -* 


~whoi is directed to perform extra work after the. completion date ofthe | 


~ “eontract. has passed. is entitled’ to an extension of time equal | to the | 


a number of days from the date the work. was directed until the. date . 
e when it’ is completed, provided the. contractor. has not. delayed the ~ 
extra work vunnecessarily.* . The time. allowed by. the terms of Change 7 
3 Order No. 4 fully met this test. It j is ‘difficult, to find either logic or. 

: equity in the view that the order also. entitled. appellant to an exten | 


| ‘sion of time on account. of delays. that. pr eceded, and ‘hed. no. comnec- Pee eat 
sxe e tion with, either its issuance or its. fulfillment. = 


<a ~The. principal j issue that remains is whether thé ieesmmted fines 2 
| “of the appellant’s supplier. to. make timely. delivery ofthe rotary dis- a 


“tributor can be considered sufficient to establish. an excusable cause of = 


: * delay. under Clause 5. of. the General Provisions of the contract. 


é The record does not justify a conclusion that this. delay’ was an ex- a - 
- _cusable one. It. is not, alleged or proven that it was ‘caused. by any 
aS extraordinary event, which was ‘unforeseeable by the supplier, nor is it 
~ 33 alleged or proven that it: was beyond the control and without the fault 


or negligence of. the supplier. ‘The allegations on the part of. the | aaa 


appellant. imply instead that it was. caused. largely. by. the supplier’ Si 7 


: _dilatoriness in the. manufacture of the rotary distributor... The ap- co 


© pellant seeks. relief ‘upon 1 the. theory. that the delay of the supplier’ was ; 


nae unforeseeable by the. appellant, and beyond the control and without oe 


; _ the fault or: negligence of the appellant; and that this meets all the . 


ce conditions of éxcusability required by. Clause 5(c). ofthe Géneral: ate gt 


7 Provisions of the contract.’ z Its” own aTioenronss: however, do. not 


_ a ‘support this theory. 


i & Urban Plumbing é Heating ¢ 0o.;  IBCA-48, 63 I, D. - 881, 390, 56-2. BCA par. 1102 (1950) ; 
Bd. Comp. Gen. 230 (1954). 


«7 Under ‘this..clause,. the: ‘eouttacting oe upon: receipe of - waitten- ‘notice fom? ‘the “ 
contractor of: the causes. of: delay. in the performance. of. a. ‘contract, shall ascertain the © | 
facts and extent of the. delay. and, if in his judgment the-facts so justify; he shall. extend _ 


— the time. for completing: the work commensurate with the. berlod of so a ee delay. 
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7 ‘Appellant notice. of appeal dated ‘November. 30, 1959, , state, it : 


. km: *. according to Tiifileo’ s Gutation. for. supplying: ‘the: rotary: aistributée -" 
be. installed. as: part. of: the contract, the required ‘drawings would be furnished 
within. six to eight. weeks ‘fromthe date: they received the order, and, the equip- 
ment delivered. within 14 to 16 weeks from the. date of. receipt of approved prints. 
Other portions | of appellant’s correspondence with, the Government 


th indicata. that the order for, ‘the rotary distributor was: ‘placed with | 


INFILCO. Incorporated, on. September 25, 1958; 8 that the distributor 


| was, received by. appellant: on July 30, 1959, a that its installation 
was, accomplished i ina period ' of eight days. As the contract, provided o 


that drawings of the distributor should be ‘submitted to. the Govern- | 


ment for approval before manufacture. commenced, a reasonable time > 


would necessarily _ have. to be‘ allowed for the consideration of such 
drawings i In determining a probable delivery date from the quotation. | 
_ _Itis apparent from the foregoing that appellant « could not have Com- . 
pleted. the job within. the 120 days stipulated ; in the-contract. even. if 
Its, supplier had adhered strictly to the time schedule included j in the 
quotation. furnished appellant. ‘Had the supplier performed i in ac- 
cordance with the. minimum, rather than the maximum, periods stated 
in the quotation, and had no more. than two weeks been consumed i in 
the transmittal, consideration, approval and return of the drawings, 
-when.the order was received. by the supplier and the date when in- 
stallation of the distributor was completed by appellant. ‘Using the 
maximum periods. stated in the quotation, approximately 190 days 
would have elapsed.” As appellant states that the quotation was 
received before its bid was prepared, its own allegations would seem 
to prove that a delay in completion, at least equal to the 27 days for 
which liquidated damages were assessed, was, clearly foreseeable by 
appellant at the time when its bid was. submitted. 
It should also be noted that by. reason of the’ suspension of work 
| that’ was in effect from ‘December 31, 1958 to June 1, 1959, appellant 
has received the benefits of what eee to a five months? extension 
of | time. The total time that elapsed. between the date when. the order 
for. the. distributor ' was placed and the. date when it was received : 
amounted to slightly over ten months. ” “The delivery schedule in 
IN FILCO baa sacar a was 20 to 24 ne exclugive of 


8 This is the date sive” fai ‘iapeliani's letters of Tuly 1, 1959, and Aieast’ 18, ‘1959. . 
While the notice of appeal states that the order was placed on September '9, 1958, this. . 
could hardly have been the case, for the bids were not opened until September 10, 1958, 


cand the award was not made -until- about ten days: later.. _ Furthermore, appellant gives 


' October 8, 1958, as the date when the order was acknowledged. by the supplier. . 
“9 The 162 days would consist of 42 for preparation: of: the drawings, 14 for their: dorovAl, 
‘98 for manufacture of the distributor, and 8 for its installation. ‘The 190: days would 

consist ‘of 56 for preparation of the drawings, : ie ue aa ppproval, 12 for manufae- ae 
ture of. the distributor, and 8 for its installation. _ 
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| time consumed ; in _ obtaining approval of the drawings, 0 or * front fivé to. 
- six months, if an additional two ‘weeks or so‘be assumed as the mini- 
‘ Tnum tinie. within. which, such: approval, could reasonably be expected 
tobe obtained.: On this basis, it:must be concluded. that, any. dilatori- . 
ness of the supplier has been: fully compensated: for: through. the. ime’. 

; extension incident,to the. suspension of.work. ........ 

The delay in the shipping of the tile: was concurrent with that i in the 


| chipping of the. distributor, and is not: shown’ to'‘have been'a'factor — = 


that" contributed 3 ues ‘any: vee to the stare ‘of appellant 4 to ‘complete 
| the job by: July 10, 1959: : | 
"Phe Board finds, fiom: itd 4 teview “et te 5 appeal. file: that ae o 

has not alleged or proven specific facts which’ would establish that the » 
failure to ‘complete. the contract work on tine was’ ‘due to:causes.that 
“were unforeseeable by; beyond: the ‘éontrol of; and ‘without. the fault 
or sic snc of, the cadena and. Sesh cio 10) ke gs HE 
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male byt the Department Counsel. 


| Pac: i. Ganrn, ‘ Chairman. : 


; | Honomer J. Sravermmn, Member. Sa ae gee 
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Homesteads. (Ossian) ‘Residence—Homnesteads (Ordinay) Cancellation 
of Entry — a : i ae or ee 
- Where an. ehtiyiaan: fails. ‘to live on: his: ee tor at least. five: months in each * 
oof the first. three years of the entry, the et must be canceled... | 
Homestead (Ordinary) : Second : ‘Entry — bee eet. OE ate La tad 
Where an entryman is qualified to make a second entry, the: thet that his first 
mes  entry-ts still of record does not ae een oe a eco entry. .! ce 


10° OF. Truan. Mach: ae Tool Co., IBCA-195, 59-2 BCA. ‘par. 2280, .1. @c. par. 563. (1989) ; : 


peat. of. O. H. Wheeler Mfg. Co., IBCA-127, 65 LD. 382, 58-2 BCA par. 1903 (1958); - 


Zinsco ‘Elec. ‘ Products, IBCA--104, 57-1 BCA par. 1266 (1957):::Carl W. Pistor, IBCA-81, 
56-2: BCA par. 1125, .(1956):; Schmitt Steel.Co., IBCA-29,, 6 CCF par. 61,719 (1955) ; 
. Appeal of Pelton | Water. Wheel Co., and. Byron. Jackson C0. IBCA-16, 62 I.D.. 385 
-6-CCF par. 61,705. (1955): - Accord, 89 Comp: Gen. 343;.348° (1959).: ‘In that: ‘decision 


- the Comptroller. General. states that. “clause 5(¢) of ‘Standard Form 234 should be con= - 


strued as evidencing an intention to hold, the contractor responsible for delays of subcon- 
: tractors ‘or suppliers unless: ‘the delays were due to. causés. which: could poe have: been 
norescen by either Ane contractor or ane subcontractor or supplier.” 
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| Sree (Ordinary): Second Entry _ 


“he was ‘qualified and who Jater satisfies tthe requirements fora "gecond entry, 
“the: entry: remains in: “effect” ‘as’ of: the day. it’ was: allowed and: his obligations: ‘ 
under the homestead law'a are ‘emeasured rom that date. oe : seh eR AIRE See ge 


APPEAL FROM THE BUREAU oF LAND: MANAGEMENT 


tee Edna Vv. Frank has. appealed: to the Secretary. of the Thtetior 

en a, decision of. the Director: of. the. Bureau of Land. Management 
dated October 13, 1959, which affirmed a ‘decision. ofa. hearing. examiner 
dated: January 15, 1958, canceling: her homestead. aDy>. Fairbanks 


Y 010891, for lack of residence. 


ee Mrs. F rank’s entry: was ailnwed: on 1 Manel 19, 1954, . as. an. original 
4 > homestead entry: pursuant to section 2289 of the Revised. Statutes (48 
US. C., 1958 ed., sec. 161). Subsequently, it was learned that she’ had — 


allowed to: ‘an. 1 cneeyeialn: arho should have: ‘fled fora ‘secouid: entry for oes an 


made a previous homestead entry, Anchorage 012907, which had: been _— 
allowed on March 30, 1949. She ‘had in fact abandoned this: entry 
ae before. she. applied atthe F airbanks land office. ‘However, at.the —~ 
request of the. Fairbanks land office she filed a. formal relinquishment PR 
- of the. Anchorage. entry and a second application for the: Fairbanks: er 
homestead pursuant to the act of September 5, 1914 (43.U. S.C., 1958 a 
-ed., sec. 182). This was allowed as a second entry on August 31, 1955.0 


a Later; she was granted an extension of six months terminating « on 


= August 31, 1956, to establish residence on the entry. 


Countryinan. brought a contest on February 6, 1957, bac that 


2 Mrs. Frank had. not: satisfied. the homestead laws and regulations | 
De, “eer ating: to. establishment’ and. maintenance of residence: upon the Jand as 
and improvement and cultivation. of the land comprising the entry. — 

Mrs. Frank denied the charges and a hearing. was held on “August 20, 


71957, at which both parties to the. contest. were: represented by: counsel 
and submitted testimony in their own behalf. The contestant’s evi- 
‘dence as to: residence was: indefinite and sketchy, but the contestee _ 
testified freely as to the dates when she: went to and left her homestead 


entry and there is no reason to discredit : any. of her. testimony. - 


~The - hearing. examiner- considered. that. Mrs. Frank's eee 
application was allowed: as:a second. entry on. August: 381, 1955, and 
used that date as the one from which to measure her ‘obligation to 
‘comply with the. requirements, of the hornestead law. He held: that 


a | whether her residence was established in August. of 1955 or August - i 
“Of 1956 she had not maintained residence: on the’ entry in accordance - 
a ie with the statutory: requirement and declared the entry: null and void. 


"Tn view of this. finding he did not consider lack of cultivation or 
“the effectiveness of the allowance of the second a eng on ene aioe 31, _ 


1988, - 


a PRANK’ q: ‘COUNTRYMAN' ve EDNA Vo FRANK s% ne 


On a) the Director held. that ee ‘Frank’s Ge. on Marc: 19, wae = 


“ 1954, was valid as.a second. entry ;- that. the allowance. of the. second . 


~ entry on August 31, 1955, was of no effect. since the March 19,, 1954, : 
ane entry was subsisting and. consequently, that her compliance ayith: 
—. the requirements of the: Homieatead law must be measured.from March > 
19,1954. He. then found that the entrywoman- had not maintained her ~ 
. 2% residence on the entry for the period mequized by law and held that ot aes ds 
4% entry was properly canceled. oe | m,. 
_ Upon appeal to the Secretary, Mrs. Frank Sains she nee in n good. ke, ae 
faith attempted to comply with the residence and other requirements g ee: 
of the homestead law. She does hot, however, oo out in what ey 2 
the Director’s decision is incorrect. | P25 case 
- As.the decision held, the fact. that. her. homestead nee was. allered: | 


= on March 19, 1954, aticr she had. abandoned but before she relinquished _ : ae 


her. first. (Anchorage) entry. did not disqualify her. from making a 

a second. entry. See Wilkam H. ‘Archer, 41-L.D. 336. (1912) Arounive | 
Vance, 48 LD. 543, 545 (1922). Therefore, the allowance of her ap- 
__ plicatiob’on Marcli'19, 1954, .was proper afd her obligations under the 


homestead law began. on that date. The fact that at that time she did 
not make the. showing: ‘required. by the act of September. 5. 1914 00 i 


(supra) , as to the circumstances of her loss of her first entry aiid hae 


she did not: make’ such showing until September’ 97, 1954, did not : 


~ authorize the ee to Teco pity the. date | on which her entry 8 a 


; began." ener 


ny .- 


As the Director eae te Mrs. ‘Frank's testimony ‘demonaunind tha 


dha: had not. lived. on the entry, for 5 months in any. of the first three 


| 7 entry years, a ‘period ending on March 19, 1957. The. homestead law ss 


requires that. an entryman establish residence: on his: entry not later’ - 


_ than one year from the date the entry is allowed (43 U.S.C., 1958 ed., 


sec. 169) and that he live on it for not less. than. 7. months for 3 3 years | 
7 (43 U. S.C., 1958 ed., secs. 164, 231) 2 rar’ | F 
’ Thus it is clear that the appellant. has not coxiblied an thé: resi- 


: deneé requirements. of the homestead law and could not. comply with - 7 : 
~ them within the statutory lite of the entry. ey the > Direc, ae 
ities tor. ee held that the- le was 6 Prepon, canceled, ~ 


. -1Mrs. ‘Prank Sopatenas did ‘not ‘think: ‘the date ould’ ‘be “chabaed: In her appeal she , ES 


describes. how high waters prevented her return. to the entry. in the. ‘spring. of 1955. and: 


| Pre states’ that this would bave resulted. in her relinquishment. of the entry. at the end of. 1955. aaa 
Sh, ae As, ae we had not received the: belated: Notice of Allowance dated August 31, 1955. Pro- 
-° . ¥ided with. ‘this unexpected ; ‘second chance to obtain a farm, I renewed. by efforts to fulfill 


“the requirements.” Ina letter dated Mareh 31, 1959, to. the manager she. made the one oa 


statement: 


-. In ‘eertain circumstances, the: annual residence may + be reduced to 6. ‘months for 4 years ies 
: or co. months: for 5 years, Id a : *. ie 
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Therefore, pursuant to the authority delegated to the Solicitor by | 

the Secretary of the Interior (sec. 210.2.9'A (4) (a), Departmental a 
Manual; ‘24 F:R. 1348), the decision of the ‘Director of ried Bureau of | 

Land Managenient is affirmed. | | | a 


been He gett : yun - Gronon W. -Anvons, The Solicitor. 

oo ae ae. | By: “Epmuno T. Ferg, ae 
| Pee Dernahy Solicitor.. 

, “SUN om COMPANY 

A-28354 oo the & "Decided July. 22, 1960 


Oil and Gas Tee Discretion to Ledse—0il and Gas Leases: ‘Fatwa 
* Fractional Interest ‘Léasés © ee ee ee ae 
“In the exercise ‘of his judgment on i how the publié interest will be best ser ved: 


-- -the- Secretary of ‘the Interior may properly’: ‘determine’ ‘that ‘a: fractional: . 


” ‘mineral interest ‘in acquired: land may be Jéased for oil and gas purposes. 
_. +.) to.an: offeror. who does not own any: operating rights in the fractional mineral: — 
ares interest, not. owned by. the United. States but who holds all, of the operating: - 
| _. Tights in adjoining land by vir tue of a. lease from the United States: a 
Oil and Gas Leases : Generally —Notice . aa 


ah. junior offeror for an’ oil. and gas lease is: tiot entitled asa. matter of right 
_ to notice of, actions. taken on a prior offer. a 


APPEAL FROM THE BUREAU ‘OF LAND MANAGEMENT : 


7 a. Oil Company. has appealed to the Secretary of the Interior 
| from. Cy decision of the. Acting Director of the Bureau of Land. Man- 
3 agement, dated. December 29, 1959, which affirmed a decision of the 


: Eastern, States land office dated: ‘April 90, 1959, rejecting its oil and. 


gas lease offer, ‘BLM-A. 034451, for certain ‘and ‘in the De Soto 
National Forest's in “Mississippi, filed Tune 26, 1953, under the Mineral 
Leasing Act. for Acquired Lands (30 U.S.C., 1958 ed., secs. 851-3859). 
The offer was rejected because the land haa been leased to Henry. Se. 
Morgan i m response to his prior offer, BLM-A 081058, filed on April 8, 
1952. : 
The Mineral ae Act for: aa ‘Tands ee re in section 
3, that mineral deposits within lands acquired by the United States 
may. be leased by the Secretary of the Interior under the same condi- 
tions as contained in the. leasing provisions of the mineral leasing . 
laws ‘ ‘subj ect to the provisions hereof.” - Section 5. authorizes leasing 
of fractional interests in mineral deposits when “in the judgment of 
the. Secretary, the public interest will be- best served thereby: *.* ae 
It is thus discretionary with the Secretary whether to lease fractional 


interests at all. See Solicitor’s opinion, 60 1.D. 238 (1948) ; Solicitor’s — _ 


opinion, 60 I.D. 441 (1950). The only requirement imposed by the 


. 298] ~: oe ee oS me SUN ne ae oe * a ae ae 999. : 
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statute: is that, whien the Secretary leases a ‘fractional initerest, he mst i, a 


find that itis in the public interesttodoso. 
; ~ Departmental regulation 43 CFR 200. 7 (d) requires an ‘offeror ce 
a fractional interest lease to file a. statement, showing * whether he « owns’ 

the. entire operating rights to. the fractional miineral interest not” 
owned byt the United States 1 in 1 the land covered by! his offer and, if he = 
names. on ‘other 7 persons who. own. “operating rights, ‘The, regulation 
continues with this statement of policy: 3 eine F 
| * ve ‘Ordinarily, the, issuance of a lease to. one _who,.. “upon ‘such, issuance, 26), 
would own less than a majority interest of the oper ating rights in’ any ‘such, tract, | 


will not be regarded as in the’ pabne? interest, and ¢ an 1 offer panes to such result 
will be rejected. Mo a 3 


“Tt is upon this statutory ‘and regulatory foundation’ that the “adjpale : 


lait contends: that the, Secretary of the Tnterior hada ‘mandatory: | 


- duty to ‘disregard the Morgan offer | which was filed. first because’ it 


showed that the offeror owned none of the operating rights to the | ae 
- fractional interest, not owned by. the. United States and to award the | 


lease. in response to the appellant’s subsequently filed offer which 


- showed that ‘it owned all-but one quarter of the operating rights inthe — : 
~ outstanding mineral interest and, if awarded the lease, wouldthenown 


| seven-eighths of all operating Mehta in the leased land. The appel- 
lant recognizes that the Department. has previously held that the 


mas requirement in the regulation that a prospective lessee be able to show © _ 


a majority working inter est in the entire mineral deposit is qualified i tp 
_by the word “ordinarily” so that it may. pr operly be disregarded im a. 8 


_ case of drainage or ina case ofa binding agreement between .a prospec-. 


‘4 _ tive lessee and the holder of a. non-Federal fractional mineral interest. . 
Solicitor’s: opinion,,. M-3657 fue ‘(August 10, 1959). Nevertheless, it 
denies that it is proper for the Secretary: to hold: that itis inthe public 


‘interest to issue a lease for a 50 percent fractional interest to an offeror 
who owns no part. of the remaining 50. percent interest when. there i 1S. 


pending a junior offer for the Government’s 50 per cent interest by an ee 


offeror who owns three- “quarters of the remaining 50, percent interest. 
The fact i 1S that even in the circumstances. described, the regulation 
dose not make. it. mandatory | that the lease be sacle to the junior 
offeror. Ordinarily, it will be, but not necessarily 3 in all cases. It 
may be assumed that the ordinary rule will be followed unless the cir- | 
cumstances in a, particular case make it apparent that it yall be. equally - 
_ or more in the:public interest not to follow the rule... ae ss 
-In this case, the land in controversy consists of es separate tracts : 
(three of which are. cornering) , comprising a total of 480.93. acres. 
These tracts are inter spersed 1 in an almost. solid block of other land: ies 
er 1282. 08 oe in which oe United States 0 owns 100 et i 
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8 of the minerals. Thee: 1282, 08 acres are , included 3 in Morgan’ s lease - 
| along with the 480. 98 acres, making a total of 17 63.01 acres in a single’ 
— block. Morgan thus has a lease for all the Government’s oil and gas _ 
rights i in the block... It. seems apparent. that’ having unified develop-. e% 
‘ment of the Governments: oil and . gas rights in the entire block is. 


“ee ‘more i in the public interest than permitting divergent ownership of - 


a - the rl ights. - Certainly there is no showing by the appellant that would ; Ae 
Vee warrant: cancellation of the Morgan lease in these circumstances. _ i 
The appellant by reference to its earlier briefs: complains that it y was 


not, as an adverse party, notified of actions taken on the Morgan appli-. _ — 


: “cation. As a junior, applicant, it was not entitled as a matter ofright > ; 


to such notice. Dorothy Bassie et al., 59 I.D. 235 (1946) ; Mary. . 7 os 


= _ Hagood et al., A-23687 (October 9, 1943). 


Therefore, pursuant to the authority. delegated to nit Solicitor by a 

7. the Secretary of the Interior (sec. 210.2.2:A (4) (a), Departmental : 
Manual; 24 F.R. 1348), the decision of the Acting Director of ne ; 
Bureau of Land Management i is affirmed. | cee a. Pa 


- Guonez W. -AxBorr, Phe Solicitor. 


‘By: EpMUND 7. Farrz, » 
“Depty Solicitor. a 


BERT AND PAUL SMITH 


— AR8876sCechdedd July 26, 1960. 


oi Ciaatig: Permits and Licenses: Appeals 


the Federal Range Code for Grazing Districts is apa dismissed where: _ 


"the appeal is not filed within 30 days after cocr of notice of the distr ict 
ne ‘manager’ s decision. ? ee. 2 aa 


| 2 Grazing Permits and Licenses Appeals 


An appeal to a hearing examiner from a decision of a district manager : dis 


a ‘missing: a request for a dependent property survey is properly dismissed © * 
- where the issues raised have been. previously adjudicated’ in a proceeding Ga 


7 - involving’ the s same pence ine same parties, and the same Property 


“APPEAL FROM THE BUREAU OF LAND MANAGEMENT. 


Bert and Paill Smith have appealed to the Secretary of the interes 7 ~ 


| from a decision of the Acting Director, Bureau of Land Management, bg, ee 7 
.. dated December 29, 1959, which affirmed a decision of a hearing ex- 


-aminer, dated August 18, 1959, granting a motion of the Acting State’ 


: Supervisor for Nevada that an appeal from a, decision of the district. 7 
” fig anager, ee nace 15, 1959, be dismissed. The taotion was based | 
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July 25, 1960 


on et crcunde that the appeal was filed. late and that the Jesus 
| raised’ had been previously adjudicated. vs 


The appellants are the owners of the base ee aoe as ‘the: ao 4 
- OX Ranch. Ina recent decision, Bert and Poul Smith, Roger Smith, eee 
66: LD. 1 (1959), the. Department, affirmed a division of the grazing — 


7 “rights, to which: the appellants had objected, ‘between: the OX. Ranch a 


Oe and another. base property, known as. the North Ranch, which : had. 


“a , - stated: 


we te together been operated: as a unit before. the appellants. purchased the ee p 


OX Ranch. ~The class 1 demand of the combined operation. was 
oe allocated i in. proportion. to the total. forage pr oduction. of each ranch, = 
ae ‘with the Ox Ranch getting 57 perpent. and the North. Ranch, ae 

| > percent. Pa 


“While the: ‘Gita S the Soca, was s pending, the appellants 


1 applied for grazing privileges for the 1959-1960 grazing year. After ny 
®t the appellants protested the initial allocation several times, the dis- oe. 
ote trict manager in a decision dated May 15, 1959, reviewed the matters — Pay 

at issue and concurred in: the advisory board’s recommendations Withie 9.23 


a which: the sppplents, were. dissatisfied. An closing, the feuees ee : ae ne 


Te 2 wish to appeal from this decision. for. the. purpose. of a: ie vine ‘before _ 


| an Examiner in. accordance with Sec. 161.10 of the Federal Range Code for” ae : ; 
Grazing Districts, you are allowed. thirty (30) days from receipt of this notice - ew. Ee 


. ‘within. which’ to file such appeal with the District puani Bureau ‘of Land 
~ :Management, Elko, Nevado. , HR oe ve yee . yo ve 


| Notice of this decision was served upon “the sptilininn’ on 2 May 1 18, 18). sat ; 


| _ ~ 1959, by. certified : mail, and on June 18, 1959, a. notice of appeal: was : ae 
filed: with the district manager.. os Ebesge 
‘The Federal Range Code, as aeciee U3 OFR, 1959 oe . “161. 10 7 


| : (a) (1)), provides that a person desiring to appeal a, final decision of 
_ &@ range’ (district) manbager may appeal by filing his: appeal. inthe" > 
* office. of the manager within 30 days after: receipt of the decision. 


~The record. clearly. shows that the.appellant’s. notice of appeal ws. 


— _ “not. filed until Jl une 18, which was the 31st day after receipt of the | 


| : district manager's decision. “The Department has held’ that. failure oa 


..to: file an: appeal within the time allowed by. the provisions of the ~ _ 2 
governing regulation warrants.the dismissal of the appeal. John. 9 


: Macpherson et al., A-26329 (May 12, 1952), Interior Grazing De: ine 


ae cisions 5663. ‘Stanley Garthofner, Duwall Brothers; 67 ID. 4. (1960); ee 


Jo Dr SOL. Clarke, A-28187 (February 11, 1960). Accordingly, under — fi 
> ‘the facts presented by the record, the ‘appeal was properly. dismissed oo ae 
ae because it was not timely filed... con 

7 - Moreover, even if the appeal had not been sebisacasatly defective, oe «4 

e ib was. a property dismissed for the. reason. that all of the issues — 5 


7 302 DECISIONS OF TH: DEPARTMENT’ oF: THE INTERIOR 6% ED. 


- raised had previously. been adjudicated by the Secretary i in. Bert and : | 

Paul Smith, Roger Smith, ‘supra, The. Department. has held that an 
appeal from a decision of a range manager is properly dismissed 7 
where all of the issues raised have been previously adjudicated in a 
proceeding involving. the. same grazing privileges, the. same parties 
and the same property. . Clegg: Livestock Company, A-2657 il i anu- 
ary 23, 1953). 

The appellants have offered no poet that their appeal was tinal 
filed or that it did not involve the identical issues. 8 previously adju- 
dicated, | 

Therefore, pursuant to ‘the authority fieléated’ to the Solicitor by 
; the Secretary of the Interior (sec, 210.2. 9A (4) (a), ‘Departmental 
» Manual; 24 F-.R, 1348), the decision. of the e Acang ogee Bureau = 

of Land Management, 1S affirmed. , 


* Groner w. Anporn, The s Soliciton. 
| Bes Epucno T. ee oe 
. , —, imate 
- ae 3 "JAMES 8. ‘HOLMBERG, ROBERT SCHULEIN: 
- A-28364 _  Deckded July 28, 1960 


: Oil and Gas Penang: - Assiguments or ‘Tronsfers—0i aid Gas Leases: - 
‘Relinquishments: fA Ree” coe S He 


Whe | assiguor of an: ‘oil and gas lease may, after the filing of. an: assignmeént _ . 
but prior to aS approval, relinquish the lease. without: the concurrence of. 
the. assignee. . er | . “4 


es Oil and Gas Leases: Relinquishments 


‘Under the yegulation’ in effect on Ji anuary on, 1959; ‘lands in a | relinquishéu 
| oil and gas ‘lease became available for fur ther filing of oil and gas offers | 
. pene tely upon notation of ee relinquishment on. the ee book. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT. 


“J ames S. Hélmberg and Robert Schulein have appealed tothe Sp 
retary of the Iiterior froma decision dated December 31, 1959, of the 
Acting: ‘Director’ of ‘the Bureau of Land Management which affirmed 
a decision of the manager of the Salt Lake City land office dismissing 
‘their. protests against the: issuance of leases-in response to-‘oil. and gas. 
offers Utah 033669 and 033667 which conflict. with and were filed - 
prior to Holmberg’s offer Uteh 038862 and Schulein’ S offer Utah - 
088864, ae pe , | | ) 


| mr JAMES: 8. “HOLMBERG, ROBERT’ SOHULEIN’ | 803 , 
a , waly 28, 1960 s pian 
_ Shortly before these offers. were filed, the lands j in 1 conflict in both | 


a ee ee 


| “River Corporation and were. in 1 their. extended, ye year terms which : 


were :to expire January 81, 1959. On Ji anuary_ 5, 1959, Big ‘Horn- 


a Powder | River Corporation filed partial assignments. of each. of its 
_leases.. . Before a-decision was rendered on the assignments, it ‘relin- 


- . | quished all its leases. by. relinquishments filed at 1. 03 A. .M. on. J an- | 
» uary. 26, 1959. The. relinquishments | were noted in the tract book. at 


4:00. PM. ‘that day. At 10:00 A.M. on. January 97, 1959, the next 


day,. thirteen. offers. -were. ‘filed simultaneously. for the relinquished = 


acreage. Later that: day, at. a. -drawing - held. to. determine. priority, 


teu 


offers Utah 033667 and 033669 1 were the first, ones drawn. for all the. 
| _lands relinquished, _ , 


, A-few days later. the manager. ina Pager: dated February 9, 1959, ae 
> i denied: approval, to the assignments on. the ground that having ‘bean : 


filed i in. the 12th, month. of, the 10th. year. Of the leases, they_ did not 


%y segregate the leases and, earn them an extension.” cn The decision. also. 


stated that rebinghishments } had been filed cover ing yall the Tands and 
that, the ¢ cases were closed. 


ogg oh ey a BES 


2 other person each filed two. offers for all. the lands j in. the prior | leases. os 


: A. drawing. was held to. determine priority. | “Holmberg’s offer 033862 | 
a was. drawn first. for lands i in conflict with Utah 033669 and. Schulein’ Ss 
0 offer’ 033864 first for those i in ‘conflict with 033667. - - . 


The appellants then ‘protested the. issuance. ‘of. leases on oe con- ee 
7 flicting offers. on. ‘the. ground that. the telinguishments of the, prior 
_ Jeases were. of no. ‘force because the assignees did not” join in. ‘them. 


~ From the manager’ S rejection’ of their protests and the ‘Acting Direc- 
tor’ s affirmance of that action, the appellants have taken this appeal. : 


| The appellants contend. that after a lessee has assigned a Tease. and a? ; | 
‘the assignment. has been filed for’ approval, the | assignor cannot relin- a 


| quish . the lease without the jomder of the assignee. They’ also. con- : 
-tend that, the fact that, the relinquishments were noted at, 4 :00. PM. 


when the land ‘Office - was ‘closed and that: the’ prior, offers were filed = 


“at 10:00 A.M. the next day deprived the’ “public. of an opportunity. to | 
‘participate in a drawing for the land on’ the expiration. of the leases. — 


On this ‘point, as the Acting. Director stated, the Department has | 
held in many cases arising under the regulation in effect when the — | 


| | oe were: ‘filed (48 CFR, 1958 Sapp 192. 43(a y" that 


1 Salt Lake 067360, 067361, 067361-C, 067362, (067862_A. 

4 Franco—Western Oil Co. et al., 65:I.D: 316, 427 (1958).- “ees - 

’The regulation as amended by Circular 2032, 24 BR. 9846, now requires. a period: atter 
nota on before lands. in a melinauisned lease become available for. further easing, 
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ee tande in relinquished Tenses became available for leasing sanodl ately: 


‘after the relinquishment | was noted on the tract book. Duncan Mf iller, = 


#8 A-27690" (July 28, 1958) ; ‘Duncan Miller, ‘A-28293, ‘A-98456- (June-7, 


oe 1960). It has followed that rule even where the first qualified offeror se 


is the lessee who has himself relinquished the. lease. Id. In this case 3 


| ‘the former lessees were among those who filed on WJ: anuary , 1959, but ~ 


, “they were not successful in the drawing. Thus, the relinquishments oof 
7 ‘having been noted at 4:00 P.M. on J anuary 26, 1959, the lands in ques- bk, ae 


Su ‘tion’ were: available ‘for leasing at the opening of bien on Je anuary . 


'% ' 2, 1959, and the manager ‘properly. processed the offers filed: then. | 


“There. remains the appellants’ other contention . that after : assign- 


, ee ‘ iment, an assignor should not be permitted to relinquish, the lease with- 


| ‘out the consent of the assignee. In a recent decision the Department o 
~~ examined the. relationship of assignor and assignee prior to the ap- | 


~proval: of an: assignment. Champlin Oil and Refining Co., 66 _L.D. 


f n ? OB: (1959). It pointed out that, prior to approval, the statute ‘holds an ca 
ett de assignor responsible for the. ‘performance of any and all obligations oe 


‘under the lease as if no assignment or sublease had. been executed: (30° a 


US. C., 1958 ed., sec. 187. (a)); that the assignor can apply for an ex 


ee. . iension of the lease (id., sec. 226) 5 and that the assignee cannot relin- 


roe & _ quish 1 the lease.* “ It held that an assignor may ¢ elect to subj ect the lease. gi ath 
to the automatic termination provision of section 31 of the Mineral 
ae Leasing | Act, as ‘amended by the act of July 29, 1954, (30 U. S. C., 1958 - 


—ed., sec. 188). Champlin argued that the assignor. should not be left: 


E35" control of the lease after.an assignment. Is filed for approval. . The = | 
- decision, however, held that since the assignor remains solely liable — 
- for the. performance of” any. and | all obligations under the lease, he a 


; a ought. to be able to protect. himself by relinquishing the lease if he we ; 
| desires. . Champlin Oit and Refining Co., supra, (31). eS 


Thus the Acting Director correctly concluded that a ‘félingnishinadt “= 


ae ‘filed. by an assignor prior to ‘approval i is valid and becomes effective as a 


‘soon. 2 as it is filed.” 


oe ee Therefore, pursuant. to. re authority delegated to the Solicitor by _ 
ag he. Secretary of the Interior (sec. 210. 9. 9A (4) (a),. Departmental “i 


“Manual; 94 FR. 1848), the decision of the Aeeng Director of the c 


Foe Bureau of Land. Management: is affirmed. 


- Groken W. Anson, The Solicitor. < 
: | By: EpucyoT. Fr RITZ,- Oe 
"Deputy Setar. 7 


| mae “Lester 0. Hotenies et al, , S-27842 (August 14, 1956); 


| U.S, GOVERNMENT PRINTING OFFICE:1960 =| 


a a ee ‘KEWANEE or Cor SEEN B95 


a. _ KEWANEE OIL COMPANY 
| 8-28825- a | Decided July 28, 1960 


Oil and Gas: ‘Leases: First. ‘Qualified Applicant 0 and cae Leases: _ 
| Extensions. | 


. ‘Land not within ‘: a Jenown peolog ie structure. of a producing oil ana: gas field 
‘-. should be: leased, if at all, to the first qualified applicant, and if a lease has | 
been ‘issued to a subsequent: applicant an-extension of the lease at the @X- 

- “piration of the original term is properly denied if it is. established that, the 

first. applicant: is still qualified and desirous of obtaining a lease. & 


Oi | and Gas Leases: Applications —Applications and Entries: ‘Gener ally 
_Gil.and Gas Leases: Generally pe 


“An applicant for an oil and gas. lease has the duty: Of eure: oe Depar nhient: 
informed of an address. at. which communications from the Department. con- 
‘cerning the offer will reach him and if he fails to do so, Tendering it.im- 
possible for the Department to send him a lease, he will be considered to 

have 2 abandoned his offer, 4% 


- APPEAL FROM THE BUREAU OF LAND MANAGEMEN T 


Kewanee Oil Company has appealed to the Secr etary of the Interior 
from a decision of the Acting Director of the Bureau of Land Man- 
agement dated November 20, 1959, which affirmed a decision of the 
manager of the land office at Cheyenne, Wyoming, denying its appli- 
cation for extension of its noncompetitive oil and gas lease, Wyoming 
020722, as to 80 acres: (W14SE}/ ‘sec. 22, T.48 N., R. 68 W., 6th P.M.). 

The appellant concedes that an offer fo lease the. 80 acres-in question 
was filed by Samuel “Heller and. Elizabeth Miller on June 6, 1952. 
This offer (Wyoming 016489) was rejected on: August 12,1952, for the 
reason that it. did not meet the requirement of the departmental regu- 
lation, 43 CFR, 1954 rev., 192.42 (d), as amended on June 17, 1952, 
that an offer inclade a, jaan acreage of 640 acres except in certain - 
.. circumstances.’ Subsequently, L. H. Pearson filed an offer to lease | 

1953.06 acres of land, including this 80-acre tract, on March 17, 1953, . 

and a lease. was issued effective May 1,.19538. The lease was later 
assigned: to. Kewanee. Ou Company and on F ebruary 28, 1958, Ke- 
wanes applied fora: 5-year extension of the lease. On: October. 1, 1958 
the manager denied Kewanee’s application as to the 80 acres on the. 

| ground that it had. been determined that the Heller-Miller offer had _ 
_. been improper ly rejected. Itis from the affirmance of f this eon, : 

- by the Acting Director that Kewanee has appealed. — i 
The appellant contends that 1t had no reason to suppose that Heller 


“ and Miller had any. rights i in the land because of the absence: of. any 


indication in the record that they appealed from the manager’s rejec- 
tion of their lease offer and the appellant has been permitted ‘to. as- _ 


—  568682—60 | 
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=, isave term ae sisi te the Tease should not ; be 0 adjudged t to be ; 

partially iad atthistime. | 

An examination of the record tisaloaes a Heller and Miller did ; 
appeal within the per iod allowed for taking an appeal after the rejec- 
tion of their offer in 1952. On November 13, 1952, the Assistant. 
Director dismissed this and a large number of other appeals from the 
rejection of oi] and gas lease offers on the ground that there was uo 
relationship of attorney and client between the oil and gas lease of- 


ferors and the persons prosecuting the appeals. On May 12,1953, the. 


Department: reversed the Assistant Director’s ruling and. remanded 
the cases for consideration on the merits. Philip L. Boyer et al., 


 A-26614. (May 12, 1953). Most of the appeals: were reconsidered soon 


Oe thereafter and the: Mmanager’s rejection of the offers was reversed in ee! 
-—* each. case. However, the Heller and Miller case. was not. decided until ei 


4 August 15, , 1958, at. which time the Acting. Director reversed the man- 
 ager’s rejection of the Heller-Miller offer. and remanded the case to. 
| the land office for further processing of the offer. It was subsequent. ye 
to this decision that. the manager denied. Kewanee’s application us Piet atk 
£5. extension. as to the 80-acre tract im the Heller-Miller. offer. - ie 


‘In light: of these facts it: ‘seems plain. that the 80 acres: should. not: 


: “ ee been leased. to Pearson in view of the pendency of the Heller- 
Miller offer for the same land: In this situation the normal procedure ~~ 
* would be to. complete processing of the Heller-Miller offer and to 


issue a lease, if all is found to be. regular. ‘Upon the issuance of the _ - 


ea lease, the rejection of the appellant’s application: would have to stand. 
It. does. not appear, however, that the normal. procedure - can. be: 
ae followed in this case because. Heller and Miller. have: made it: impossi= a 
+ ble. for: the: ‘Department. to. communicate’ with. them. .. The Director’ S- 3 
office mailed a copy of the favorable decision. of August “15,1958, to 


a Se them at their address of record on August:21, 1958. It -was. iibee: ae 


bt quently. returned with a ‘notation thatthe wea ressces had: moved and. - 


left: no forwarding. address...’ Heller-and: Miller have.not:communi:.. 
cated with the Bureau of Land Management since J anuary 1953. In 
_ its appeals to the Director andthe Secretary, Kewanee Oil Company 
has attempted to serve Heller and Miller with the papers filed .with 
the reviewing officers by mailing copies to them:. All-of these: papers 


7 have: ‘been: returned. with. the notation “Removed.” Likewise, the 
-- Bureau of Land Management sent a copy of the Acting: Director’s: 


decision ‘of November 20, 1959, affirming. the manager’s denkil of Ke-_ 


wanee’s right to: extension of its lease.on the 80.acres, to Heller and: . 
Miller: and it-was returned with a notation thatthe addressees had 
_ moved. “The unsuccessful attempts to serve: theta: at their address of mas 


te ee 28, 1960 ae 
a record: range over the period: from. er? 1958. to. February. 1 1960. 


. a In the’ circumstances, further attempts to. reach Heller and Miller at oe : 
; their record address would! seem fruitless. ce Pe Sy 
One who deals with the Department ae an obi gatiaié to. hese ae i 


: i , ‘Department: informed. of an address. at. which comraunications. fr “om. a ; 
the Department. will, reach him. if the address given by him i 1S. faulty; a eal 
he must bear the consequences. See Betty K etchum, 67-1. D. 40 (1960) 3 


- John. W. Southard. et al., A-27627 (August.15, 1958). Heller and - 


me Miller: having failed. to charge their address of record; a, lease cannot 
~ be sent. to them at, their. record address’ because it: would. ‘simply be. = oe 
we a eturned: undelivered. ~The Department: then: would: be left with: ane a oe 
' issued lease on its hands of which the lessees, wherever they are, have | 


ne no knowledge. . ‘The Department would be unable to enforce ‘compli- : 
_ ance with lease terms and would have to institute proceedings tocancel 
the lease for any default, unless.it be failure to pay rental, in which 


. event the léase would terminate automatically. However, atter-i issu- - 


ance ofthe lease, rental would not. become due and payable until the 
beginning of the fourth lease year, Practically, then, this means that’. Coa 


until three years have elapsed, the lease would remain in 1 effect, thus - 


a ; tying up the leased land and preventing its development. oe 
In the. circumstances presented, I think it is pr ‘oper ‘to ééteiude 7: 


- that Heller and Miller have abandoned their lease offer. However, | | 


. before declaring the abandonment, a copy of this decision will be sent. 


by certified: mail, return receipt requested, to them at their address 


of record on the ie that since the beginning of the. year they may ee 


have communicated with the post office and left a forwarding address. 
If the mail is: returned undelivered, it will be considered that they 
have abandoned their offer. and. Kewanee’ s application. for. extension. 
_ will be allowed: as to the 80-acre tract. embraced in the offer, all else 


being. regular. If the mail is ‘delivered, Heller and Miller ‘will be - 


allowed 30° days from delivery to. notify this. office whether they | still ’ 
~ degire to maintain: their. offer. If they do not answer within the 30- 


~ day. period, the offer will be. deemed to be abandoned. If they do. 
answer within ‘the. 30- -day period and ; Bay. they still wish the lease, then’ - 


: their offer will be’ finally processed. — 


“ Therefore, pursuant to. the. ‘authority delegated to ‘ihe Soliditor ‘by. - 


oe the. Secretary of. the Interior | (sec. 210.2.24(4) (a), Departmental ne 
Manual; 94 °F.R.-1348), the case is remanded to the Bureau. of Land 
Prue Management: for: the: taking-of: the action: instructed: in. this: decision ee 
depending” upgn.t the outcome of § service, of. this decision’: upon. Heller, ae oe 
yer : sie eae to : ine Pee OF 





| Gorin PW. Anborn, The Solicitor: oe 
voy By: Epuuno. T;: ‘Fria, = 
. Fetes i Soliitor. 
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APPEAL oF INDUSTRIAL SERVICE & ENGINEERING COMPANY: 7 
— IBCA-28500 - Decided July 28, 1960. 


oa Contracts: ‘Subsoiitractori and Suppliers — 7 ae eer 
| In order to be entitled to an extension of time based: on an a acable delay So 
@ ee under. Clause. 5 of U.S. Standard Form 234 (March: 19538), ‘the contractor. 
a must establish by specific facts that the failure to complete the. contract — 
work on time’ was due to causes that were. unforeseeable by;° beyond the 
es control of, and without the fault or negligence of, the contractor and its | 
- subcontractor. : ay ete =? 


— Contracts: ‘Subcdntinctors : and Suppliers : 
Delays by, a ‘subcontractor ‘resulting: from a normal business hagara, ein as | 
' failure. of a supplier selected by the subcontractor to perform. its. obligation, : 

will not excuse the pr ime cone RoLOr ir om. making timely performance. _- 


BOARD OF CONTRACT APPEALS © 


The industrial Service & Engineering Company, 5750 ee Street, | 
Denver, Colorado, has filed a timely appeal from the findings of fact. 
and. decision of the contracting officer dated February 2, 1960, which 
denied its requests for an extension of time for the performance of 
Contract. No. 14-20-150-289, dated J une 24, 1958, with the Bureau of 
| Indian Affairs. 

The contract provided for the demolition and removal of an ‘exist- 
| ing steel. smokestack and furnishing and. erecting in its place a new. 
steel smokestack and for the installation ot oi burning equipment. 
together with fuel-storage and preheating facilities at ‘Sequoyah In- 
dian School, Tahlequah, “Oklahoma. It was on U.S. Standard Form | 
28 (Revised March 1953) and incorporated the General Provisions of 
U; S. Standard Form 23A (March 1953). The contract. was on a lump 
sum basis, the consideration being $33, 848. Two change. orders, how- | 
ever, ineieasea the total contract price to $87,220.90. _ | | 
_.. The contract. stipulated that the work should be. started viibin | 
90 calendar days after the date of. receipt of notice to proceed, and 
that work .on.the smokestack and work-on the boilers should be com- 
pleted within 45 calendar days and.120 calendar days, respectively, 
from the same.date. Appellant acknowledged. receipt of notice to - 


7 proceed. on July 16, 19582 thus establishing the date for completion , oz 


of the: work on the smokestack as August, 30, 1958, and for the : com-~ . 7 


a By letter of ‘Faly 14, 4958; the contracting othces. notified the. appettant i siéeed with. 


_ aS work and requested it. to. acknowledge receipt of the notice “py completing the endorse- .: . 


' ment below on the two copies enclosed and returning these to this office.’ The notation 
at the bottom. of the letter shows the. receipt of the notice as July 17,1958. The. letter was. . 
-. gent by certified, mail which was: accompanied ‘by a return receipt card. This card indicates — 
that the. notice was received by an employee of the appellant on July 16, 1958. In. letter 
of J ay 30, 1958, the ppellant WAS. 80" notified by the cop eecene officer. = ax * Se 


4 


INDUSTRIAL. ‘SERVICE. & ENGINEERING CO. 300 | 
| July 28, 1960 a Ser 


ee of ii wou on n the boilers as November 13, 1958. “The ee | 


and claim. for the extension of time, however, relates only to the os 


performance of work on the smokestack. 


~The General Provisions of the contract included the ‘usual tiiatai i 


| damages” provisions (Clause 5), under.which the contractor. was not — 
to be charged with liquidated damages because of “any delays in the . 


completion of the work due to unforeseeable causes beyond the control = 


and. without the’ fault or negligence of the Contractor,”: including, — 
but not restricted to, certain named. causes, oie because of “delays of © 


subcontractors or suppliers due to such causes.’ Paragraph 2of the — - 


General Conditions of the specifications srovided for the assessment 

of liquidated damages at the per diem rate of $15. 7 | 

~The appellant, in letter of August 13, 1958, requested a an extension 
af: 10 days.in the performance of work on the smokestack. This: re- 
quest: was based upon the delay incident to the ‘ ‘shipment of raw * 

material necessary for fabrication of the subject Smoke Stack.” In 
letter of October 18, 1958, the appellant again requested a 40- any 
extension in the performance of work on the smokestack.“due to the | 
late delivery of the steel required for the Smoke Stack.” 

The record discloses that the. appellant issued a purchase order 
for the smokestack on July 22, 1958, which was received by the fabri- 
cator, The Southwest: Factory, The:, Oklahoma City, Oklahoma, on 
July. 25, 1958. The purchase order did not specify a definite de- 
_ livery dats, but-did refer to the fabricator’s quotation of J uly 9, 1958, 
which contained the statement “Three weeks delivery. 22 “Thereupon, 
the subcontractor forwarded an-order tothe Tennessee Coal & Iron 
Division, United’ States Steel Corporation, Fairfield, Alabama, on 
August 1, 1958, for the steel needed in the fibrisation’ of the smoke- 
stack. That steel was shipped on August 21,1958, and: was received _ 
and. unloaded on August 30, 1958. Thus, it appears. that, shipment ~ 
of the steel was made 20 calandag days from the date ofthe transmittal 
of the order-and unloaded. in Oklahoma City, Oklahoma; 2 99° calendar 


- days from the. same date. | eee 
Also, the record discloses ‘that the contracting: venice: detevmined. ee 


- that the work on 1 the smokestack was substantially complete on Sep- - 


. 2 In. letter of July : 21, 1959; ‘addressed ve this Department, “The Soutiiwest Factory, Ine., 


.: stated that. “The three: ‘weeks delivery promise was based on our. stock’ of steel-plate on 


- hand at time. of job estimate” and. that from. two to six months hag been our average 


7 . delivery for the past two years. Also, it stated that “We want to assure you that U.S.S. 
. delivery of this special: quality steel in a matter: of 30 days: represents an unusually hort 


7 i time (the last two carloads of .A—7. Steel we just unloaded prior to:the strike were ordered i ; 
~ in early March 1959). As the mills only roll plates once a month, you: can see that even 


sO with. no backlog | of. oe the delivery could be. as. Bie as 60 days.” (Italies supplied. dy 7 
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aes: re 30, 1958. we tha. appellant was required 4. Pcie his a | 


work by Aug ust 80, 1958, there resulted a delay of 31 de for which 7 


ag liquidated. damages were assessed j inthe amount of $465. . 


In. his: findings | ‘of fact and: ‘decision, the. contracting: officer Te 


- ciened the entire corresporidence between the parties, and the causes. - a 


: of the delay. advanced therein. He pointed out that there: was no © 7 


o - _ delay in :the: delivery of the steel required for the fabrication of the a 
smokestack. .. He determined that.the delay in the: completion ofthe — 


$e work on the sthokestack was not'due to unforeseeable causes. beyond | ‘be 


the control and without.the fault or negligence: of the appellant or 
delays of its subcontractor due to such causes. : i 


In its appeal letter of February 19, 1960, the: Apnellant: states that 


‘ at the time of submitting its bid “our sales and estimating personnel”. 


relied tpon The.’ ‘Southwest: Factory, Ine., to eneey delivery ot the | : 


ae ‘smokestack within a period of three weeks. | 


Although appellant on June 27,: 1958 was: notified by: sole cbatt fe 


“of: the award: of the contract, and: although prior to submitting its — 


bid it had ‘obtained an oral quotation for. the smokestack. which was 
confirmed in. writing on July 9,1958, it. did not issue: a. purchase | 
_ order to the subcontractor’ until: J uly 22, 1958. The record indicates — 
that had appellant. placed.the purchase or der promptly - upon award 
of the:contract, steel could probably have been: obtained in time for - 
the fabricator to deliver. theé:smokestack’ within three: weeks: after _ 
receipt of the:purchase order. .There is no showing :of any slant | 
cation for appellant’s delay'in placing that order. : an 
_: The. Board.-concludes that the evidence of record. supports: ihe | 
decision of the contracting officer,-denying -the appellant’s. requests 
for an-extension of time and remission of. liquidated: damages assessed 
_ for ‘the period of the: delay. attributed. to: the alleged failure of the. 
~-subcontractor’s supplier to make timely delivery of steel needed. .for 
_ the: fabrication: of the smokestack. The -failure of. the suppher 
selected by the: subcontractor: to perform its obligation, assuming ‘it 


~ did default, Was a. normal business hazard which a. contractor assumes: 


2 It, accordingly, ‘falls within: the rule. that. delays by a subcontractor 


_ for this reason :will not excuse the. prime contractor. from: ‘timely ; 


i performance unless. the difficulty. resulted. from an. excusable cause : = 
under. the contract. 3 , Suchc cause has not. been established. . aia, eee _ 
| - The Board finds: that’ appellant: has not’ alleged, or. ‘proven:  spiedifie ae 


‘ : = facts which ‘would : establish. that ‘the. failure. to. ‘complete, the- work | - 7 
0D: the smokestack. on’ time was due to. catises ‘that, ‘were: unforeseeable a 


Y rt — 


eae 8 Sea cs P. White Bug’ oor | ca-a76, et LD. 201, 209° (i958), and cases ‘cited ‘there. ees ee 


eee oor “UNITED sraTns as Fe ‘HUBERT SMITH 2 BAT 
aut 2 er August 1 1960 : tere 


ibe vane the dbnteol of, ead without the fault 0 or negligence o of, the 7 
. appellant and its subcontractor. on ae | 
 Bhonefor,. the Sopra) 1s hereby denied. 


‘Paun EL. ‘Gaver, C. hairman. 
| Hurnane J. Stavcurer, Mu ember, 


‘Tomas M. ‘Durstow, Member. 


| UNITED STATES Ve de HUBERT SMITH 
A28387_ . Decided August z 1960 


| Mining Claims: Contests—Raules of Practice: Government Contests Regu . 7 
. lations: Waiver , | ie ae 


Under" the. Department's alee governing Goverment aenhests against: mining: ; 


'. daims, where an answer toa complaint is filed late the allegations of the 


ot |. complaint will. be taken. as admitted by the contestee and ‘the case. decided os 
- without, a hearing. by. the manager, and the Secretary is. without. authority -. 
| to waive the rules to permit: the late. filing of the : answer. : —_ : 


_ APPEAL FROM. THE BUREAU. OF LAND MANAGEMENT 


Py Trabant: Smith ‘has’ appealed: to. the Secre tary of he: Thberioe F ° | 


| coe a “decision of the ‘Director, Bur eal ‘of. Land Management, ‘dated | 


ee February: 9, 1960, which affirmed a decision of the manager of ‘the 


— Denyer, Gélovads; Jand office, dated May 29; “1959, ‘delating his Jode 7 ee 


mining claim, The Blue Sky Lode Mining Claim; ‘to’ be null.and void pe ee 

for the reason’ that a an answer to the a aga the: claim was - a 
not timely filed. | a7 is nak ae 

"The: facts: are. that’ a” ‘complaint was veered. on: as" appalean. on 


- March 4, 1959, in a contest which was ‘initiated by the United States 
Forest” Servis: of the Department of. Agriculture. The complaint | 


dE alleged that no discovery of valuable deposits of mineral had been — 


‘made within the limits of the claim and that the: lands comprising | 
the claim are nonmineral in character. 7 : 

The rules of practice of the Department governing “private eoti 
tests provide that a contestee “must” file an answer within, 30° days. 


+Of, The Bagle Constr. Corp., IBCA~230 (July 18;:1960) ;.Truae Mach. & Toot Co., 
. IBCA-195, 59-2 BCA par. 2280, 1 C.C. par. 563 (1959); .C. H. Wheeler Mfg. Co., IBCA- 
°127, 65: I.D. 382, 58-2 BCA par..1903..(1958); Zinsco Elec. Products, IBCA-104, BT-1 BCA 
par. 1266 (1957) ; Carl W.  Pistor, IBCA-81, 56-2 BCA par. 1125 (1956) ; Schmitt Steet 
- Co0., IBCA-29, 6 CCE par. 61, 719. (1955) ; The Pelton Water Wheel Oo., IBCA—16, 62 I.D: 
885, 6 CCF par, 61,705. (1955). Accord, 39 Comp. Gen. 843, 848 (1959). In that decision 
the Comptroller General ‘states. that “clause 5(c) of Standard Form 23A should be con- 
strued as evidencing an intention to hold the contractor responsible for’ delays’ of sub- 


: contractors | or suppliers unless the delays were due to causes which could. not have been hoe 


ry ; foreseen by either ane contractor or. the: subcontractor or r supplier.” ad [e 
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‘after service: of a salen upon- him and -that: if an answer is not a 


filed as required “the allegations of the complaint will be taken. as 


> admitted by the contestee” and the case decided without a hearing. 


43 CFR, 1959 Supp., 221.64, 221.65. Another rule provides that pros | 
ceedings in Government contests “shall be governed” by the rules 
relating to private contests, with exceptions not material here. 43 - 
CER, 1959 Supp., 221.68. 

Thus, the appellant was required to file an answer to the complaint 
within 30 days after March 4, 1959. The appellant’s answer was not 
filed until April 16, 1959, thirteen days late, although the complaint. . 
served on him expr essly warned him that if he did not file an answer — 


_. within 30 days the complaint would be taken as admitted and the 


case decided without a hearing. A copy of the rules of outa was 
attached to the complaint. — 

In his appeal the appellant states that he aa an. aeons ie - 
Alamosa, Colorado, to answer the complaint, whereas he, resides-in _ 
Manassa, Colorado; that although the answer. was prepared, the 


appellant was not in Alamosa until April 15, 1959, at which time the 


answer was mailed; and that failure to file: the answer was due to. 


inadvertence and oversight on the part. of his attorney. 


‘In a recent decision, Karl D. Deater v. John C. Slagle, A-98191 2 
— (May 24, 1960), , the Department held that under the rules of practice 
where an answer to a complaint in a private contest is filed one day 
late the allegations of the complaint must be taken as admitted by 
the contestee and the case decided without a hearing, and that the Sec- 


oe retary is without authority to waive the rules to permit the late filing — 


of the answer since the Secret ary is without authority to disr egard the 
plain and unambiguous. provisions. _of his own regulations. MeKay 

ov. Wahlenmater, 226 F.2d 85 (D.C. Cir. 1955) ; Chapman v. Sheridan- 
| Wyoming Coal Company, 338 U.S: 621 (1950). 

_ _ Under the rule announced in the Slagle case, the appellant’s whining. © 
claim. was: properly declared to be null and void. : i 
Therefore, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (sec. 210.2 2A (4) (a), Departmental 7 
Manual; 24 F.R. 1848), the decision of the Director, Bureau of Land 
Management, is affirmed. | 


Guorce Ww. Usage L he Solicitor. — 


| aye Hee rf: wae. - 
= ieee aaa 


J, EDWIN .SWAPP ESTATE. age fe HE 


di EDWIN SWAFP: ESTATE, PRESTON J. SWAPP, ADMINISTRATOR = 
A-28448 | - Decided August & 2, 1960. 


Grazing Permits and Licenses: Appeals | 


: _ Where, in an appeal to the Secretary of the Interior from the dismissal by 
the Director, Bureau of Land Management, of a grazing appeal under the 
Federal Range Code for the reason that the appellant failed to serve the 
State Supervisor. and intervenors by registered or certified mail, the appel- 

lant alleges. that he did.in fact serve the State Supervisor and intervenor ‘'g 
. by registered or certified mail, the case will be remanded to the. Bureau. 
to allow the appellant an. oppor tunity to submit proof of such service. 


- Grazing Permits and Licenses: Appeals _ 


The Feéderal- Range. Code provides that an. - appellant in an ‘appeal 6 the | 

_ Director, Bureau of Land Management, must serve a copy of the appeal and 
any brief on. each party, including the State Supervisor, either personally 

. or by: registered, mail, and § an appeal is ae to summary dismissal where 
this is not done. - : : 


APPEAL FROM THE BUREAU OF. LAND MANAGEMENT 


Preston J. Swapp, as administrator of. the estate of. J. Edwin 
Swapp, has appealed to the Secretary of the Interior from a decision 
of the Acting Director; Bureau of Land Management, dated. Feb- 
ruary 4, 1960, dismissing an appeal to him from a decision of a 
hearing examiner of the Bureau, dated July 27, 1959. , | 

The Acting Director dismissed the appeal fo the reason that the — 
appellant failed: to comply with section 161.10(g) of the Federal 
Range Code (48. CFR, 1959 Supp., 161.10(g¢)), which provides: 


(g) Appeals to the Director. An appeal from any decision of the examiner 
shall be filed in the office of the Director, ‘Bureau of Land Management, Wash- 
ington 25, D. C., together with any brief in- support thereof, within thirty days 
after date of receipt of the transcript of testimony, or, if the transcript is not. 
requested, within thirty days after receipt of the examiner’s ‘decision, A copy — 
of the appeal and of any brief must be ‘served on each party, including. ‘the ~ 


State supervisor either personally or by registered mil, Any party, including 


the State supervisor, opposing the appeal, will be. allowed twenty days from | 
date of receipt of the copy of the appeal and. brief within which to file in the - 
office of the Director a reply brief, a copy of which must be served upon the 
appellant in the same manner. The. appeal in other respects shall be made in 
accordance with the rules of pracee eee 221 of. this chapter). (Emphasis 
added. ) | 


a he Acting Director stated : 


The appeal brief submitted by the appellant contains a sdenteiont that. copies 
. have’ been served “on all. parties by First Class United. States Mail, in accord- 
ance with the rules of. practice.” Apparently the appellant has not served the 

Bureau's State Bupetrinor personally or by eee tsveted mail. as specified by. the 
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regulation: In addition, no. showing has: been made that Br oper service, was made os | 


on the intervenors in this proceeding. — os 


In his appeal to the ‘Secret: ary ‘the afppelinsit states that all partied eas 
were timely served by certified or registered mail;,that all of the 


a rules of practice according to section 161. 10(g). were complied, with; 
and. that the Acting Director’ s decision. was based. upon a. misunder- 


standing: as to the meaning of the appellant’s expression “First Class 
ee States Mail, ” by. wick he. meant registered or. certified mail, a 
Of course, ‘section 161. 10(g) does: require: that the parties to the. o 
hearing, including the State Supervisor, be served with : @ copy.. of the a 
appeal and of appellant's brief, and the purpose of requiring service 


_by registered or certified mail is to assure that service will be accom- 


; _ plished with a ‘greater degree’ of certainty. than would’ be the case if 
ordinary mail were utilized. A second purpose in requiring Service by 


registered mail is to provide. a. reliable means whereby the. appellant: | 
can show proof of such service through submission of a return receipt 


which identifies the party receiving the document and the date of 


delivery. However, at the time of the’ hearing examiner’s’ decision 
and'the. present time, the Federal Range Code. did not and’ does: hot: 
require that: proof: of service be submitted within: any prescribed. time 
limit. 43: CFR, 1959 Supp.; 161.10(k): Accordingly, if the:appellant 
did:in: fact: serve: the. parties by ‘registered: or certified mail. and: cati- 
furnish the proof of. service eared ey, section ies ears: ‘his appeal : 
_ should not be:dismissed. ©... uh 
"The appellant -has not ape: with: his upped to: the Seatetary 
the return: receipt. cards showing.service onthe other parties -to the: . 
hearing and:-the State Supervisor of .copies.of his notice-of. appeal and | 
brief: from. the examiner’s: decision... Until such: evidence of service is: . 
submitted showing proper’ service ve registered: or sae grt os mail, oe 
appeal remains subject to dismissal. : : | 


Therefore, pursuant to the axithority. deligated to pe Solicitor by ee 


the. ‘Secretary ‘y of the Interior. (sec... 210.2.2A (4) (a), Departmental 7 
Manual; 24 -F.R. 1348, the decision of the Acting Director is-affirmed - 
subject. te submission ‘to the-Director by. the appellant within 30: days - 


| from ‘the date of this decision of proof of service on the State Super- _ 


visor and the intervenors of his notice of appeal and brief. “Tt the: “ap- 


3 pellant fails to submit proof of service to the Director within the time 


| allowed, the dismissal of his appeal will become final. Tt proof of 
- service is timely submitted to the Director, the case should be ¢ con- . 
: tered bythe Duketer on its merits. a eee ee ee 
ea eee " Guoiion W. ‘Aimmors; The Sol olicitor. . ie oo | 
By: Epmunp T. ieee 7 . 

eed Solicitor. | 7 | 


DENVER R. WILLIAMS 


- qeet6e oe | Decided August. 9, 1960. 


Withdrawals and Reservations: Authority to Make 


The “President of the United States has, inherent | authority ‘to. ‘withdravw- : 


public land for public purposes apart from. the statutory author arity vested 
‘in him by the act of June 25, 1910. 


Oil and Gas Leases: Dieeretion to Lease 


‘The: amendment of section 17 .of the Mineral | Teasin®: Act. os the Pr ‘of 
55 August 8, 1946, did not. affect the diser etion of the Secretary of the Interior 
tg to lease or not to lease public land for oil and. gas ‘purposes ; ‘the Secretary 
is required to issue a lease to: the person first’ making application for a 
_. lease who is anallned.1 to. hold : ‘a. lease oe in — evenly that’ he’ decides 
| " tolease the land. pigeme ee ae 


| Oil and Gas Leases! Applications, ae 


‘The first: applicant for an oil and gas ‘lease : acquire es no rested | right to. have 


a lease issued to him but only’ a right to be preferred over: other applicants ee ue 
-if.a Tease is. to be issued, ‘and his’ offer is: ‘properly’. rejected: if. ‘the > land pe Le 


applied for. is § subsequently 1 withdrawn. fr om raineral Lledsing.. 


a _ APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


see 
‘ 


“Denver R. Williams’ has appealed to the: Secretary of fhe: inienior ae 


. trom’ a decision. ‘of the Acting: Director of the Bureau of Land’ Man- | 


agement. dated May. 91, 1959, which affirmed a decision of the manager a 


of the land office at: “Anchorage, Alaska, dated’ Septeniber 30, 1958, — 
rejecting his noncompetitive oil and-gas lease offer, Anchorage: 028088, | 
- filed October 15,1954, under section Liof: the Mineral Leasing. ‘Act, : 
as amended (30: US. Cy 1958° ed.;: sec..- 226), as ‘to & portion’ of thé 
land. described therein: because: auch land was withdrawn: by: Public 
— Land Order 1316 dated: ‘July 23, 1956 (21 F.R.5640), from all-forms — 
of appropriation, including thinetal: leasing, as an administrative. ‘site | 
~ for the Soil Conservation Service. oe ee, moe 
, The: appellant contends: that the partial vejestion of. hie laase offer 
Was érroneous becausé the withdrawal of. the land‘did: not imakeit 
unavailable for mineral leasing and that, in aly ‘event, he had a vested 
2 right to a-lease because of his offer which: was prior in time and right 
to the withdrawal. -He: said he is willing to: accept a lease which — 


excepts the surface of the land and.1,000 feet below the surface. . In. 


the alternative, -he requests that he be declared the holder of: first 
priority entitled: to the isstiance of a lease over ‘other’ ee at 
such future time as the land may be leased. 

The appellant?s case: 1s. “predicated upon. is assumption that, the | 
“— withdrawal, of the land i m question: was 's accomplished under. authority ae 
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- of he act of June 25, 1910 (43 U.S.C., 1958 ses sec, 141). This act 
— empowers the President to ‘temporarily withdraw” public land of the » 
United States from “settlement, location, sale, or entry” for water- 
power sites, irrigation, classification or other ‘public purposes to be © 
specified i in the orders of withdrawal, which withdrawals shall re-- 
main in force until revoked by the President or by an act of Congress. 
The appellant contends that a mineral lease is not a “settlement, loca- 
tion, sale, or entry” and that Public Land Order 1316 i Is not a tempo- | 
vary but a permanent withdrawal. | 

We need not consider this contention because the withdrawal] in 
this case was not made under authority of the act of June 25, 1910. 
Public Land Order 1316 specifies that it is made “By virtue of the 
authority vested in the President” and pursuant to Executive Order 
No. 103855 of May 26, 1952. There is no mention of reliance on the 
act of June 25,1910. Since the President has general or inherent au- 
thority by actus of his office to withdraw public land as well as the 
authority conferred upon. him by the act of June 25, 1910, there j is no 
basis for assuming that this act is the source of his authority in this 
instance. See P&G Mining Co., 67 I.D. 217 (1960); United States 
v. Midwest Ou Co., 236 U.S: 459 (1915) ; Wilbur v. United States,46 
_ FB, 2d 217, 220 (D. C. Cir. 1930). Section 1 of Executive Order No. | 
—— - 10855 ( 17 F.R. 4831) not only delegates to the Secretary of the In- 
terior the authority vested in the President by section 1 of the act of 
June 25, 1910, but also “the authority otherwise vested in him to with- 
draw or reserve lands of the publicdomain * * *.” | 

The.appellant’s further contention that he has a vested waanes tio an 
oil and gas lease by reason of the filing of his noncompetitive. offer is, 
ewes without foundation. The appellant concedes that, before 
1946, the. Secretary of the Interior had discretion to lease or not to 
lease in response to a noncompetitive oil and gas lease offer. He con- 
tends, however, that the amendment of section 17 of.the Mineral 
Leasing Act by the act of August 8, 1946 (60 Stat. 950), imposed.a 
mandatory duty to issue a lease to the person first making applica- 
tion for a lease who is qualified to hold a lease. The United States 
‘Court of Appeals for the District of Columbia very recently con- 
sidered this contention in Haley v. Seaton, No. 15,565, decided June E 
23, 1960, and rejected it as unsound. The court said: — 


_ Prior to the amendment of $17 by the Act of August 8, 1946, tiie court had 


held that the Secretary of the Interior had discretionary power. to accept or — 


reject an application for a noncompetitive oil and gas lease. under §17. * * * 
This: court, in United States v. Ickes, 79 U. Se. App. D.C. 114, 148. F. 2d 152, ¢ 

d. 320 U.S. 801, 823 U.S. 759, held that it was not the intent of Congress by 

the amendatory Act of August 21, 1935, to. deprive the Secretary of the In- 

“terior of such discretion accorded him under the. ongmal Act, except as to a 


- 


_ / BS 5 ape 9, 1960 i 
very limited group of applications filed 90 days prior to the effective date of the 


= amendment. 


We are of the opinion.. Snat the “1946 amendment. in nowise limited. wich 
' power in the Secretary of the Interior and continued his discretionary power 


_ either to grant or reject applications. for leases. As observed above, the phrase — 


in § 17 of the Mineral Leasing Act. of 1920, as originally enacted, reading: “may 
be leased by the Secretary of the Interior” was not changed by the Amendment 
of August 8) 1946. It was carried into the amendatory Act. The provision 
for the leasing . of lands within a known. geological. structure and lands not. 
within any’ ‘known. geological structure applies only to lands “to be leased,” 
‘plainly implying that. the Secretary. of the Interior ° ‘was to determine what 
lands were to be leased. Accordingly, we conclude that the acceptance or 
rejection: of the applications to lease here involved was a matter: ‘testing within 
the discretion of the Secretary of the Interior. | : 


- Because the Secretary: of the: Interior: retains his discretion to lease . - 


or not to lease, an offeror does not, by the filing of his offer, acquire 


a vested | right, toa lease which will be excepted from a ‘subsequent 


withdrawal of the land. The filing of his offer gave the appellant 
nothing more than a right to be preferred over later offerors for the 
same land in the event that the land was then available for leasing | 
and ‘the Secretary . should decide to lease it. See Warwick M. 
Downing, 60 I.D. 483, 435 (1950) : United M anufacturing Company 
et at, 65 LD. 106, 110 (1958). He is not entitled either to a lease of 
the land-or to. be declared the holder of priority which can be recog- 
7 nized in the event that the land should become available for leasing 
and a décision to lease it should be made in the future. ~ 
| Because the land i is not available. for leasing, there i is no hase for 
- leasing any: portion of it, whether at woe surface or at a , distance 
| below the surface.. ea ; 
- Therefore, ‘pursuant: tos the’ cuthoney, delegated: to this Solicitor 
by the Secretary of the Interior (sec. 210.2. 2A (4) (a), Departmental 
Manual; 24 F.R. 1348), the decision of the Acting. Director of the. 
Bureau of ee meee Tae 1S affirmed. 


(Gone. Ww. Amore The Solicitor. 


By: EpMunp T.. Farm, 
Deputy § Solicitor. 
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APPEAL OF J. SHOTWELL * 
 TBCA-234.— Decided August 15, 1960 


Contacts: hispénsion, and Termination © 


a. “Suspension of ‘deliveries (or services)” ‘lause, “which is. part of a ‘supply 
— contract, and which reserves to the. Government, in. general terms, the right 


_to suspend the delivery of materials or performance of services and states 


that..“such right of. suspension shall. not. be construed as denying: the con- 
__ tractor actual, reasonable, and neecssary. expenses. due to delays, caused 2, 
by. such suspension”. -does not grant the contracting officer, either expressly | 

_. or by necessary. implication, the 2 anthority to. make an equitable adjustment 7 
in the contract price. 7 | ene ee 


a BOARD OF CONTRACT APPEALS 


The Government has moved. to dismiss this appeal on ie ground 
that it concerns “a claim. for unliquidated. damages which the Board 
has no. jurisdiction to. consider or adjust.” | : 

The circumstances referring to this claim, and the ieeeniee of con- 
| tract: article A-5 entitled “Suspension. of deliveries (or services) ,” on. 
which the claim is based, are. contained in. the brief. of oa 
counsel of February 29, 1960, as follows: , Fp 7 


J..G. Shotwell was: ayanded the contract for supply of. pozzolan in the. ee 
struction of Glen Canyon. Dam and. Powerplant,. per Invitation No. DS-5058, 
Readvertisement of Invitation No. -DS-5012, Department of. the Interior, Bureau 
of. Reclamation, contract number 14-06-D-2872, under date of J une 30, 1958. 

The ‘contract calls for. 220,000 tons of. bulk pozzolan : delivered fe o.b. Glen 
Canyon Dam... - Section B-1 of the Special Requirements: ‘states that. no orders 
will be placed after December: 31, 1964.: Section B-10 declares the. “estimated 
maximum. monthly delivery” to be 11,500 tons, and sets. up a- table of: ‘estimated 
and of maximum) quantities to be. ordered in each year, 1959 through 1964. ia 
_ The ‘contractor is. directed ° to. be /Teady for. delivery at a ‘rate, of A, 500 tons | 
per. month from August 1, 1959. : me), tte : aa 
‘In:reliance on this: contract and as: ‘directed: iby its: terms, J. rs Shotwell: ereéted _ 


= ee plant, contracted for sources of raw material supply, and. arranged for truck - . 


-ghipment. ‘The. ‘cost. of the: plant. is. substantial, and is itemized in the claim. . 


- documents. 
| Under: date. of May. 28, 1959 the. Cee Oiiee Grant Bloodgood, Assiot: _ 


_ ant ‘Commissioner and Chief Engineer, wrote to Mr. Shotwell, stating that * es 
“3 placing of initial concrete in the Dam would be. ready in “August, 1959, and that aaee 


Mr. Shotwell would receive ‘‘the specific pozzolan requirements for -the August 


15 placement.” This was construed. by Mr. Shotwell © as confirmation that ee 


a deliveries would begin on or about August. 15; 1959. He accordingly employed. 


- personnel and was on a standby basis, ready to perform, from. that date. Actual |. 


a, delivery orders however were not received until: February 3, 1960, directing pee 


* deliveries beginning. March 2, 1960, six and one-half months. later. As 10 time - 


"3 was he advised to hold himself other than ona reay basis. 


235s G.-SHOPWELE eos = B19 
— August 15, 1960 ee Es) Ton | | 


There is et course no. "myster 'y. about the Government's motives for this. change 


of progress—the contractor constructing the Glen ‘Canyon Dam and Powerhouse <a 


“was shut down due:to a ‘strike during most of this, period. But Mr. Shotwell 7 
| was not shut down: and was at: all times ready to perform. | 
On November. 24, 1959: Mr. Shotwell hand- delivered to. the eoneeavtiie edives : 
a claim under. the suspension: of: work clause, Special. Condition A-5, which 
reads as follows: | oN - . ; 


a “Suspension of deliveries. ‘tor: ser ices). “The. Government way at any time 
suspend, in whole or in part, delivery of materials or performance of service 
to be supplied | by the. contractor hereunder but such right of suspension. shall 
“hot be construed as. denying. the. contractor actual, reasonable, and necessary | 
expenses due to delays, caused. by such. suspension, it: being understood that 
expenses. will not ‘be allowed for. such ‘suspension ‘when ordered or authorized 
by the ‘Government on account of the failure of Congress. to gmake the necessary 
E appropriations for. expenditures under this contr act.’ “ es | 


This, claim. ‘shows. direct: monthly costs of stand-by at $3, 200.00, ‘The cost of 
‘the. plant is. documented at. $375, 862. G5. Fi . ) : | 


‘The Board has. considered the dota. aad seodments oe in 


7 - appellant’s letters of November 20 and 25, 1959, December'2 and 3, . 
1959, and the additional brief of counsel ae the appellant dated J ay " 


eo. 1960+ a together: with: all documents appearing. in. the appeal file | 
a and the statement of Department Counsel of April 1, 1960? 
Even assuming’ ‘that. all statements made by appellant are factually f 
| correct and that the Government should have issued a. “suspension” 
fe order, the Board still would not have. jurisdiction to consider or settle — 
= -appellant’s claim as the authority of the Board is identical with that. 
of the contracting: officer and. the Secretary of the. Interior under the — 
contract. The contract, which forms the subject matter of. the appeal, - 
does not contain a provision which authorizes the making of an a 
; table adjustment for. appellant’s claim. — 3 ) | 
The Board’s decision in-J. A. Jones. Consthiuation Company and 


‘Charles A. Lhompkins Company, TBCA-233: ie 1%, 1960) is a - 


se positive of the instant appeal. We held that a “suspension of work”. 
“provision which reserves: tothe. ‘Government, ‘in general. terms, the . 
right to suspend the work and states that the right to suspend “shall 


4 Appellant's eounsel iddréssed. to ie Board 1 a pee: brief dated. J uly 18, 1960 and. mailed 
it to the ‘office of the ‘contracting. officer, in Denver, Colorado. ‘The Department Counsel re- 
turned the brief.as it evidently was filed late and because hé felt. that he would “be without 
_ authority.to transmit to the Board a. brief in: the. contractor’ s behalf.’’. ‘Ag the brief, was 
. addressed to the. Board, : “we, cannot perceive why there should pe any. objection on the part : 
of: either the Department Counsel or the contracting. officer, ag.to. forwarding the brief. or 


_- Other misdirected. or even. ‘mis-addressed. statements’ to the Board. In each instance the © 
‘ Board. will rule on. the admissibility. of the. instrument involved. In the instant case. the — 


- Board: ‘has * ‘décided. ‘to aceépt’ ‘the ‘Ja te® prief’ ‘in’ ‘view “of its’ discretionary ‘authority under. . 
“43 CFR 4.16 and the. statement of the Department Counsel that he. “will file, no. motion 


- with the Board that: toe [appellant’s] reply. be disregarded for this ‘reason, o 
. .(2°8tatement: ‘of the’ ‘Government’s: position: ‘and: “brief ° in Support. of Motion to. dismiss” —— 


was submitted. in accordance with 43 CEFR 4. T(b). The fling’ ‘of a 1 reply. brief’ is disere-- 
- ee with: h appellant (48 CFR 4, 7(e)). : Seat 
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not be’ construed. as denying the contractor actual, eneouabine and 7 
necessary expenses due to delays, caused by such suspension” does not . 
grant the contracting officer, either expressly or by necessary impli- 
cation, the authority to malke. an equitable adjustment in the contract 
price. The language of article A-5, quoted above, is almost identical 
to the language of the “suspension Se work” clause considered in the 
SFones-T hompkins appeal. The reasons assigned in that decision, and 
in the prior decisions cited therein, for holding that such language 
does not authorize the contracting officer or the Board to entertain 
| claims for additional compensation on account of “suspensions” are 
as applicable to supply contracts as to construction. contracts. - 
Neither Standard Form 923A: (rev. March 1953) nor Standard 
Form 32 (1957 ed.) * authorizes, as appellant’s counsel argues, an 
administrative adjustment 1 in the contract price | because of unreason- 
able delays on the part of the Government.t Decisions of the Armed — 
Services Board of Contract Appeals cited by, appellant’s counsel, 
eranting relief in cases where provisions such as “GC-11, Suspension 
of Work,” for example, were present in the contract are not con- 
| trolling here. Actually, absent such provision, the Armed Services 
Board of ‘Contract Appeals has reached the same result as we do.® 
This Board stated in £ lecirie Engineering: and C onstruction Serv- 
ce, Inc.® as follows: : : oy 
The ‘modern trend is to provide by - éeiiteact for the administrative ‘Meteniina- 
tion of claims for additional compensation. ‘The Boazd believes that this trend 
is a good one;- and, therefore, if the-precedents in regard to the suspension 
provision. referred to in’an earlier part -of this» decision. were not so clearly — 
| established, it would be inclined to favor a Tiber al construction of the provision. 
| A broad interpretation ‘would permit in proper cases an administrative remedy, 
and, thereby, not compel the contractor . to have recourse to the ‘courts: How- 
ever, under the circunistances, the Board feels‘ that:.it should adhere to the 
result reached in the: Parker-Schram Company decision? and in subsequent 
| decisions of the Board. | : ee Be 


_ For the reason stated above, the appeal 1S. dismissed. 
| | | : Pach HL Gane, Cama. 
I concur : po “ | | 
Troms M. Doxston, Mempan. : 
HeRBERT J. Sravenrer, Moxner, : ‘ 
: 38 The instant: contract was executed « on sina Form 33 (Oet. 1957 ea ) and contained 
Standard Form .32 (1957 ed. 5 . . _ 


4 Cf. 36 Comp. Gen. .302 (1956). os | | 
| 5 Blount, Brothers Construction. Company, A ASBCA No. 5842, 60-4 BCA: par. 2634 (2900). 


: 868 L-D..75, 78; IBCA-58 (1956). 
7CA-152° (March 5, 1952). 


U.S, GOVERNMENT PRINTING OFFICE: 1960 


Beye: RAT! “OLE Open p,” GLEICHNER ~~ OES fo ‘B21 a 
a oe x | Ean dol 4, 1960. pe ee 


rere - BEN P. GLEICHNER* 
7 828879 * coe, | - Decidted August ie 1960. 


‘Rules of Practice: £ Appeals: Dismissal—Practice before’ the Department : 
Generally | 


An appeal to. the. Director is : properly dismissed where thee ciatsment of rea- 
-  gons needed to perfect the. appeal was filed by. one who is hot authorized to 
‘practice. before the: Department. a ae 


Rules of Practice: Appeals: Dismissal—Practice hefore the. Department 
| Generally ze 


Where a person who i is s not authorized to ears before the Depacenent faked a 


-. an appeal. to the Secretary on behalf of another and both: have been. in- | 


 formed.in the decision appealed. from of the requirements for practice before | | 
the Department, the appeal will be dismissed. e 


_ APPEAL FROM THE BUREAU OF LAND MANAGEMENT . 


Oa ven 8,.1959, the land office at Anchorage, ‘Alaska, rejected. Bon i 
Pp Gleichner’s S ‘noncompetitive oil and gas lease offer. filed under. sec- 
tion 17 of the Mineral ene Act, as amended oo ve S. 0. 1958. 5 ed: 
“sec. 226). ° 


“Gleichiner filed a net notice of a rn ae nde: office 


decision and: paid: the filmg fee. Since he did not include in his notice 2 = 
a statement: of reasons for the appeal, he was required‘to file such — 


statement within 30 days after the notice of appeal was filed (48° CFR, 
1959. Supp., 921.3). He did not. file such:stateméent.. “However, there 
was later received’ on stationery bearing the letterhead “Thomas. F. 
Bailey and Associates, Oil Producers * * *” a letter signed by Bailey 
In which. he said “T am herewith filing an. appeal pursuant. to the © 
~ denialof the above. lease on behalf of . L. Gleichner and Ben P.. 
Gleichner’* *°*.” Bailey continued with a statement. of reasons for 
theappeal... | 
The (ree Ditedior dismissed the oe by Bailey on ahs ean 
that a relationship between Bailey and Gleichner which would permit 
‘Bailey to act in. behalf of Gleichner ‘i ‘in the appeal under the Depart- 


ment’s rules governing practice before the Department had not been - — | 


shown. The Acting Director pointed out the specific rules on. prac- 
_ tice which enumerate the categories of persons who may practice. be- 
fore the Department (43. CF R, 1.3 BO). ‘Then. the. ane, Director, 


A0ut, of f chronological order. oe ere Pa pane ae — is LD. No. 9 - 


“567286601 
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| treating Gleichner’s appeal-as a separate appeal, dismisséd- it for the 


me: 3 ‘reason that it was not perfected by the filing of a statement of reasons. . 


Gleichner did not appeal to the Secretary in his own behalf but — 


ee Bailey filed a notice of appeal and ‘paid the filing fee, stating that 


a his relationship i ‘in the matter was. that: he was, acting, as pent for — 


a Gleichner, 5. 
It appears from the record that there were not two separate tp osdle = 


; Bom the manager” S ‘decision, one by Gleichner and one by. Bailey, 


but that there was a single appeal by Gleichner which. Bailey at-— 


~-tempted to perfect by his ‘ ‘appeal.” That is, Bailey’s “appeal”. was 


_ inténded‘as the statement’ of reasons for Gleichner’s appeal. it could; - ‘ 


- however, be properly accepted as such only if Bailey were authorized/ 


oe) atoe ‘practice before the Department. He has not shown that he is 
aes “qualified 1 to ‘practice, ” Consequently, it was proper to dismiss Gleich- _ 
oo ner’ sappeal. See Lily L. Pearson et al. (November 15,1957). e. 
As previously noted, Gleichner has not filed any appeal from the 


a Acting Direéctor’s decision: The only appeal ‘received is the one filed 


- : sby’ Bailey... If this appeal-is intended; as it appears to: be, as an- appeal ae 
. OD, behalf of Gleichner, it is again aij ect: to the deficiency that’ ithas 


ie been, filed by one unauthorized to. practice before the: Department. —~ 


After the Acting Director called attention to the Departments. rules. 


governing practice before the: Department, there is no: excuse ‘for 

_ filing an appeal by one who is not authorized to practice. ..Conse- 
quently the epee filed by Bailey cannot be accepted as an: appeal for >‘ 

_ Gleichner. » | 

i ‘Therefore, purstant 6 the authority eloped to the. Goleta: es ae 


"oh ahie! Secretary of the Interior . (sec. 210.2.2A.(4) (ay: Departmental - 
‘Manmel; 9 2A BR. a, the Epes is dismissed. oe | 


"Gronee W. ee The Solicitors. 


Br: Epmunp T. Parez: | 
Deputy Solicitor: 


“crry. AND ‘COUNTY OF SAN. FRANCISCO—RAKER ‘ACT APPLICA- a 
TION FOR ‘CHANGE IN LOCATION OF ‘RIGHT-OF-WAY | a 


| Rights-of- Way : ee 


“A change: in the location of a right-of-way | in Yosemite . National ‘Park and 


Stanislaus National Forest for a tunnel aqueduct granted to. the. City and < 
_ eee ati County of San Francisco in 1914 under the Raker Act (38. Stat. 242 (1913) Vises Hg 
"may be made at any time under Section 2 of the Act prior to the completion, ae 


ae : of the water-power Sree permitted by the Act. . 


ee SAN, FRANCISCO—-RAKER™ ACT-=RIGHT-OF-WAY Ee 4230350 
gS ee ee Bee a September 8, 1960 Be 
“Rational Park Service Areas? Land: ‘Use 


in. determining | the ‘question of delay,.. or: excuse for, delay, — ‘the ‘ony, ane 
| = County of San Francisco in its ‘construction of the -water-power system. per- : 
mitted by the Raker Act in Yosemite National Park and Stanislaus National 


Forest, the City’s. operations since the passage of the “Act. must be examined ~— 


.;, because the. United States is. not bound. by laches: or Scaanue of : aon on: ae 
ey - part. of its officers and agents. . RBG ue Fey ye 


eS Statutory Construction ; Generally 


” Assuming, ‘without. ‘deciding, that ine Canyori ‘Tunnel’ “Aghaddiet" ‘is an in- _ 
-. tegral and essential part of the. system, the. fact: ‘that the City and County 
. of San Francisco caused no work to be done on the aqueduct, and intended — 
i. ~ to do none for many years subsequent to passage of the Act, does not permit 

Pg. declaration of. forfeiture,. by reason. of the. three- -year ‘cessation rule,’ unless — 


2 there: was, a cessation of construction on. every, integral and essential. part _ 


an of the system, at the same time, for a 2 period: of: three, consecutive Ploaee 


: Statutory Construction: Gener ally 


'_ Assuming, - without deciding, that. ihe Guigan Tunnel micedde is an “inte- : 


- gral and. essential part of the. system, Section 5 of the Raker Act permits ae 


7 - declaration. of forfeiture even if there | has been no: -_consécutive three-year a 
. ~ break in the construction of the whole system, if the facts’ show that the 

os delay in. constructing: a: ‘particular integral. and. essential mart of the vate 
dg not reasonable under all the circumstances. oe ek ae | 


: Riles of Practice: ‘Appeals: “Hearings 


ae is recommended that a hearing be. held ‘to asceetain ‘all: the “facts in re- ¥ 
gard to delay, or excuse for any delay, by. the City: and County of San Fran- | 
>. cisco in constructing the system permitted by the Raker Act: ‘Two questions 


to be considered at the hearing are. whether any delay caused, by (1) the — 


| fact of. eight: ‘unsuccessful bond issues; or* (2) ‘by the events: ‘culminating in 


--.. othe decision of the United ‘States ‘Supreme: Court in United States’ v. San =a 


sae te - Praneisco, 810 U.S: 16” ¢ 1940), and. in City and: County OF : San-Francisco-v. 
= Ht ; United States, 223 F. 2d 137 (9 Cir. 1955), ean’ be considered as excusing, as. | 
es the case may be, (a) cessation of construction of. every integral and essen- 

- tial part of the system for three. consecutive years—the “3 year rule;” or: 
“(b) delay in constructing any integr al and essential part of the: system— 


. the. “diligence rule. 7” The. City , and other. participants in the hearing -will a 


‘be expected. to. direct, themselves to these issues. in i thelr | briefs. or comments: 
‘made after the hearing. _ an Este : 


M8668 i 4 Seeman 8100, ; 

ae THE Sucrmrary OF THE Lyrertor. a a ieee ee 

The City. and County. of San Francisco aehised 1 agree ae a con- 
eo dition imposed. on the granting of its application, filed pursuant to 
“the Raker Act (88 Stat, 242 ( 1918) ), for a change 1 in the location of _ 
“a 2 prcoely epee right-of, way, for: a tunnel’ Laquednat'ir in ‘Yosem- ~ 


eee cae 
fe lek 
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ite National Park and the Stanislaus National Forest. . It appeals . - 


to the Bureau of Land Management. At my request, you. assumed di- | 
rect jurisdiction: of the appeal on May 27, 1960 because of the impor- = 
~- tance of the case, the multi- bureau interest in. its ee and the 
; inevitability of an appeal to you in any event. - ; 
After. you assumed jurisdiction of the: appeal it was deicemined: 


ae the granting. of the application depended not only upon reaching | 
an agreement as to the water release. requirement but also upon an- 


_swers to three other lea The application, therefore, presents oe. 
the following four issues: ae _ a > 

The amount. of water which must be released into the Tuolumne — 
| River from the O’Shaughnessy Dam. An agreement. as to this mat- - 
ter: ee been reached with the oe | 7 = 


| pete ae City in view of its past: diftculty j in : ééinplying: ath - 
the power requirements of the Raker Act, can dispose of the in-— 
creased power developed by the Canyon Tumnel Aqueduct System. i in 
: comphance with the Act. . The Hetch Hetchy Power Operation Re- 
view Group of the Department has rendered a Teport not inconsist- 
ent net the granting of the oe : | 


Sie 


~ Assuming the. City bes been diligent 3 in ‘constructing this system, is. 
the present application for the new right-of- -way a change of loca- | 
tion within the meaning of Section 2 of the Raker Act? In my opin- 


ah jon it is such a ae of location. 


. Whee or not the City ioe os diligent 3 in the construction 1 of ‘ss 
system. If it has not, and is not excused by. some provision. in the. 
Act, you may dee a forfeiture of all parts of the system not — 
completed, and request the Attorney. General to commence suit for. 


the purpose of procuring a judgment declaring the works not com- 
“pleted to be forfeited to the United States. A hearing’ should be 


held to ascertain the facts: upon ‘which to base a ‘decision ’j in regard 


, ~7/Fhe condition’ was imposed, by the. ‘Monazer, Land. Office, Bivail of Land Management, 7” 
Sacramento, California and related to the amount of water. which the City should release © 
jnto the Tuolumne River from. the: O’Shaughnessy Dam in Yosemite National Park. 
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sto diligence or excuse for lack of. diligence. Ones ae facts have 7 
~ been ascertained the interpretations of the Raker Act set forth herein- 


_ below should govern the decision on the diligence i issue. os 
The. City’ S application | for the. change. in: location | of ‘the. -pre-. 
viously. approved right-of-way was filed on ‘February 26, 1958. The 


- present right-of-way location. (the. aqueduct. has not ee built) | 


Was approved and amended. in 1914 and 1917, respectively, pur-. 
-suant to the Raker Act. It is-on the South side of the ‘Tuolumne 


| » River. and in general follows. the course. of the river between the - 


| "O'Shaughnessy | Dam, at the Hetch Hetchy reservoir, and the Early In: 

_-take twelve miles downstream. The change in location is for astraight — 

- line tunnel aqueduct .on the North side of the Tuolumne River 

between the Dam and the Early Intake. At. the present time, and. 

since the construction of the O’Shaughnessy Dam in 1928, the waters. 
from the Hetch Hetchy reservoir flow to the Early Intake down the 
natural river bed of the Tuolumne River. At Early Intake the water . 
enters the’ aqueduct system and eventually reaches San Francisco. 
_ The tunnel on the South side of the river has not been built because 
it was not until 1955 that the City. felt that power requirements | 
warranted its construction. The City states that the change of loca- 
tion is needed because “further ene ee studies” have shown. the 
necessity for the change. 

By letter dated July 9, 1959, the Manager, Land Office, Bureau of 
Land Management, Sacramento, California, informed the City and 
County of San Francisco that. its. application for the change in. 
location: of the right-of-way would be approved if the City agreed 
to the conditions proposed by the National Park Service and by - 
_ the Forest Service, Department of Agriculture. The City refused 
to agree to the eondition which related to the amount of water 
which the City was to release into the Tuolumne River from the 
O’Shaughnessy Dam and, on August’ 7, 1959, appealed the Land. 
Office decision to the Bureau of Land Management pursuant to Title 
_ 48, Code of Federal Regulations, Part 221.3 © 


2 Letter dated February 24, 1958, forwarding the change in location mteD to the Bureau 
of Land Management. . is 
- § The condition was as. follows: 

: ‘Applicant - will release water to stream flow from. 0 Shaughnessy Dam according to 
the following schedule : 

og eae ee oe | Release from O’Shaughnessy Dam in See: Ft. | 
Period 2 _, Nermal¥r. = > Dry Yr. 


| May. 1. through September fee ee ee BO Sete 40° 
. September 16 through April 30_-_.~.2~--____ soeoeeane an 400 8 2 0 7 BR 


- “Provided that. ‘Teleases: shall he “measured at: the. existing. ‘gauging . station - tocatad “A 
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RELEASE, oF WATER. 


MM a destin in my ‘office on’ June ot, 1960 the City Atlathey for 
the City and County of San: Francisco agreed that the United States | 
can condition a right-of-way grant onthe amount of water that 
should be: discharged into the river. No Jegal question remains as to 
this matter. net a | 

As a result of negotiations with the City it is ee that the. 
following. ‘condition. concerning. ‘water-release requirements will be... 
agreed upon: : | . 


14. ‘Applicant. will release water to stream ‘flow from O'Shaughnessy Dam. 


during the first full . twenty-four (aay, month | Penod a ona according. a 


to the following schedule : 


Period © 6 Pt Release. from O'Shaughnessy Dam in Seo, Ft. 
May through cae ore “Minimum of %. ef, Ss. me 
_, September: 15 aS Ae GeV | te 
September 16 = nz Minimum of 35 ets. 
through April 30 aoe an 


“PROVIDED that ‘releases shall be measured. ‘at the. aes gauging eae: 
tion” located - approximately three-fourths’ mile below _O’Shaughnessy Dan ; H 

“PROVIDED FURTHER that during the first: full twenty-four (24)- months 
OF: Operation a. fishery. study. will ‘be: conducted: jointly: ‘py the. ‘United States” 
Kish and Wildlife Service, the National Park Service,. the’ United States. ‘For-- 
est Service, . and: the California Department of Fish. and Game, in. cooperation 


with: the. City ; and that during the. course of this study the City will make:. | 


such adjustments of flow as may be. required. as a basis for making “ob- j 
‘ser vations ~ ‘and determination - of an. appropriate: minimum flow ceiling; and | 


‘PROVIDED FURTHER that at the— conclusion of ‘the two! year studyas) 


aforesaid and. -based- upon : such . studies, the Commissioner, Fish..and. Wild-:, 
life. . Service, shall propose a minimum flow ‘ceiling ‘for the period. May . Lo 
. through September 15 and file the proposal with the. Secretary ; ; the. proposal. 


shall become a part’ of these conditions unless the City files objections to the — 


proposal within: 380 days, and the City may, ‘upon request, have a hearing | be- 
fore a Special Hearing: Officer who will render proposed findings of fact;’. 
upon receipt and study of the proposed findings of fact, and the record; the? 
Secretary shall determine a minimum flow ceiling for the period May 1 through: 
‘September 1b. 


approximately theedfourtiis mile palow ey ieee oe ‘Dam : and. provided that: the: 
terms ‘normal’ and ‘dry’ as used in the above schedules, shall be based upon the forecasted 
April-July runoff.of.the Tuolumne ‘River.near Hetch Hetchy as given by the California 
Department of Water Resources April i forecast ; and provided further that within the: 
meaning of the. above. schedules the normal year shall be one in which such April-July 


which ‘such runoff is forecasted ‘at less, than 450, 000° acre feet.” aan 


was In. 
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“POWER COMPLIANCE 


ae The ‘report to ners Assistant Secretary, Water a pone Develop: _ 
ment, -on the. “Fetch. Hetchy Power | Operation, for: 1958,” .dated: — 


J uly 20, 1960, states that i in the opinion of the. Hetch. Hetchy. Power os 


‘ Operation. Review, Group the City and County of San. Francisco: _ 


ot 


reasonable’ compliance * * * with the provisions of, sec-.._ 


tion 6 of the Raker Act.” The aforesaid Review. Group considered the | 


issue in regard’ to futwre compliance with Section 6 of the Raker Act: vos 
_in- the light. of we cape nn Tunnel ‘Aqueduct: and stated. as ee 


Oo follows: | ee 


- With reference to future expansion 1 in the City’ s. power operations, to which ‘Mr. 
Holm ‘refers, construction of the Canyon powerhouse will, of course, turn on, 
issues presented by the City’ Ss pending application for modification of the right- 
of-way. However, the future contractual arrangements for disposal. and/or use . 
of additional; power generated by the. City. and the annual power operations 
‘must’ be carefully reviewed from the point-of-view: of consistency.with the Act. — 
Mr. Holm states that the new contractual arrangements will be submitted to you 
for review. “ ; 


In my-. opinion, "his report is consistent with the eae of the 
application. It. also effectively places” the City on notice that. its 
future. Poe cperenaas will be reviewed ory - this Depart- 
ment. | 

rit 


CHANGE IN LOCATIONS ‘ 


i the City has not delayed ; in constructing the dian; the present 
| application for the new right-of-way location is a “change of location” _ 
within the meaning of Section 2 of the Raker Act because: (1) the 
whole system has not been completed and, in such a case, the Act 
places no.time limit on filing a. change in legution: and (2). all the 
possible: reasons for the change fall within the intent expressed. by’ 
Congress in passing’ the Raker Act” 


7 if Section 3 ‘of tie Raker ‘Act, in pera part, prowidee é as follows, : 
That: within three years. after. the passage. of this Act said ‘grantee. shall file with. the 
registers ‘of: the. ‘United. States. land offices, in the. districts. where said rights. of way or. . 
ae lands ‘are located, a map - -Or. maps showing the boundaries;. locations, and. extent. of. said 
° ‘proposed. rights. of. way. and lands. required. for the purposes. stated. in section. one. of. this . 
Act; but no. permanent: construction. work . shall pe commenced. on said, land . until. such 
map. Or maps ‘shall have been. filed as herein provided and approved by the Secretary. 


Of. the. Anterior: Provided, however, That. ans haute oF: peices on any. of: said. a righee: - 
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- On May 29, 1913, in rendering a report on i. R. 4319, Sisinseas 
of H.R. 7207, Congressman Raker stated that there was not to bea 
time limit on filing a change i in location. He did so in comparing the 
- Raker Act with a prior right-of-way grant made to the City of Los | 
Angeles for its municipal water. supply. - (See 34 Stat. 801 (1907)). 
The Los Angeles statute stated that a change of. location’ i in. rights-of- 
way must be made within two years. Congressman Raker in com- 
menting on the Raker Act, which eliminated the two year provision, 7 
stated as follows: | | 3 7 St oe aa : 


" Changes in location may be made at any ‘time before final completion « of the 
: works instead of within two years. 

It may be. that a change of location may be desired by the City eubieck t tio itie’ 
approval of the Secretary of Interior, at a time subsequent to two years. after 


- the filing of an. additional map. So long. as this is prior to the completion of.the | 


works and is approved by the Secretary of the Interior it ‘is ‘desired that the 
City have’ permission’ to make such changes. | (50 Cong. Ree. 1825, 1828 (1913).). 


Tn its: application the City stated that the: change i in location was: 
mpoesitated: by further “engineering. studies.” .It is not: Meeessary, 
for the reasons set forth hereinbelow, to’ decide. if necessitated by 
“engineering studies” means (1) some engineering problem con- 
nected with the construction of the tunnel, such as composition of 
the rock; (2) the increased utility of the new tunnel due to the 
larger residual power drop; or (8) the savings and costs of construc- 
ting a straight-line tunnel. Al of the. foregoing reasons are included 
within the intent expressed by Congress to give the City. | 


the right to put that: 800 foot dam on. a piece of. government land, the right 
to furnish pure water to the City, and ‘the “Fight to sell to its inhabitants its 
electric energy (50 Cong. Rec. 4105. (1913)’)° 


The Act, therefore, permits a change of location rer any “ok the a 
reasons listed hereinabove. This view is supported by the terms of 
_ the Act.® : | ae 


of way or lands may be made by said grantee before the final completion of any of said 
work permitted: in section one hereof, by filing such additional map or maps as may be 
necessary to show such changes of location, said additional map or maps. to be filed’ in - 
the same manner as the original map or maps, but no change of location shall become valid 
- until approved by the Secretary of the Interior, and the approval by the Secretary of. the 
Interior of said map or maps showing changes: of location of: said rights of way or lands 
shall: operate as an abandonment by the city and county of San Francisco ‘to: the’ extent 
of such change. Or changes of any of the Tights of way or lands indicated « on. -the original , 
maps ; Seg a ell ‘(italies supplied). a 

6 Remarks: of Mr. Taylor of Colorado as a ‘member of ie: shajority: group who suecess- 
fully | prevented’ ase inclusion of a drastic corecrine pRovision in- the Act. See footnouw 
13; infra. ae . 
' @7tis also- anneted by a prior decision of this’ department which‘ held that an applica- 
. tion by the City for additional watershed land area was a change in location. because the 

“area needed determines the grant.” City and County of San Francisco, 46 LD. 3725. 380 
(1918). : oe iat 
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~The Act by i its end does not limit the 1 reasons for ihe a change 
in. location may be had. so long:as the» change is requested. prior ‘to 
; completion. of the system. The legislative history. 1s ambiguous. . At: 
can. be interpreted to mean. either (1) that one permissable reason for.” 
making a change i is when engineering problems are met; or @y that | 
a.change can be permitted. only when engineering problemé are met.’ 
No legislative history was found. which would indicate that changes 
of location were to be permitted “only” when engineering problems 
were met. Accordingly, the history itself is ambiguous and cannot, 
therefore,- -be a. basis for adding language to the hee by statutory in-. . 
terpretation. — United. States v.. Dickerson, 310 U.S. 554, 561-562 
(1940). 7 
~ In fact, even 1 if a secelate history were 5 clear, ‘thee § is oe 
erable doubt. whether - words. could be added to the statute limiting 
the reasons for permitting a change of location. to engineering. reas-— 
“ons ‘only. . As stated by Mr. J ustice Brandeis: | 


| What: the Goverament asks is: not. a. construction. of the statute, but, ‘in , effect, 


an enlargement: Of it, by. ‘the court, so. that. what was omitted, ‘presumably. by ; 


inadvertence, may. be included within its scone. To supply omissions transcends 
7 the judicial function: ee ok _CEselin’ ve United States, 270 U. Ss. 245, 251 (1926) ). 


- From the foregoing: iti is my opinion that so long as the change i is.con- 
sistent with the intent of Congress: it will be noe a change i in 1 loca- 7 
tion under the Act. | ad . 
The problem which remains is to: cose viliether or not ihe City - 
has been diligent i in the construction of the system. | (Where the terms. 
“diligent”, and “diligence” are. used in this memorandum, without — 
-qualifying language, they are meant to-include the: following two ; 
“requirements set forth i in Section 5 of the, Act: (1) that “the. construe- 
tion of [all the works permitted by the Act] shall be prosecuted dili- 
gently”arid (2) that; “no‘cessation of such construction shall continue 5 
for a period of three consecutive years. ae Ce see 
7In presenting to: the Hodes on August 29, 1913, an antigua of the provisions of the en 
hoes that became law, Congressman Raker stated that. 
ec “Section 2, This section requires the grantee to file with the Répisters of the United 
-. States Land Offices within 3 years all. maps showing boundaries or locations, and 
-: prohibits‘permanent construction work until maps shall have been filed and approved. 
Proviso I permits changes: and location by appreval when engineering problems: are 


met and’ such ‘changes are advisable, i (Italics supplied) (30 ‘Cong. Ree. 8909 ; 
See also'50 Cong. Ree, 8921) a Sane ; 
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| DILIGENCE ee ra 


“The present right-of ay location | was + granted in 1914, “and - 


ees! 


2 het (88. Stat. 245 ( 1913)).” “The City adinits ‘that no 5 role: on n the | 
: tunnel ever. has been undertaken. (in 1955, however, a. $54, 000, 000 


. ‘bond 3 issue was approved by the voters of. San Francisco for. the ¢on- 


struction of two. power ‘projects, ‘the said tunnel being. a. part: of what _ 
the City. calls the, Canyon Power Proj ect.) “The Department. has — 


eo received. several letters. urging. that the application: ‘be’ denied on ‘the | 


ground, among others, that the. right-of-way approved in ‘19 14. and 

1917 is, and has been for some time, subject to forfeiture because of 
the City’: S failure to do. any. work on the tunnel for, 1 in the language « of . 
| Section 5) of the Act, a) period of three consecutive years.” a. ” 
It is my opinion that the Act does not require. that work be done 
on each separate part of the system every three years. It does, how- 


ever, require that ‘work be done on some integral and essential ‘partiof 


the system every ‘three years—what I term the “3. year rule.” In 
addition, the. Act.’ ‘requires that construction: of, each. integral . and 
essential part of the system be. prosecuted diligently—what Tterm the 
“diligence rule.” . In my opinion, Congress meant for these two rules 
to operate in ‘the following manner: One integral and essential part 3 
of, ‘the system after another was.to be constructed without a break. of 


8 See.-5 of the Act-is as follows: °°" So ae a ale uote 
“That all lands over which the rights of way aaeneoned: in “this: act- shall pass shall, be 
disposed ‘of only subject to such easements: Provided, however, That the construction 
of the: aforesaid works: shall, be prosecuted diligently, and no cessation : of such construe- 
tion shall continue for a. period of three consecutive years, ‘and in the event. that the: 
Secretary of the Interior shall find’ and determine that there has not been: diligent: prose- 
cution of the work or ‘of some integral and essential part ‘thereof, or ‘that there’ has been 
a. cessation of such construction for a period, of three consecutive , years, then: che’ may 
declare forfeited: all rights of the grantee herein as to that part of the ‘works not con- 
structed, and request the Attorney General, on behalf of the United States, to commence 
suit In the United States District. Court for the Northern. District of California for the - 
~ -purpose..of procuring a. judgment declaring all such. rights to that part.of the works not 
constructed to be forfeited to the United: States, and upon such request - it. shall::be the 
‘duty of, the said Attorney . General to cause to be. commenced .and prosecuted:,to. a final . 
judgment .such, suit: _ Provided further, That. the. Secretary. of. the. Interior shail . make 
~ no-such finding. and. take no such action if. he.shall. find that the. construction or. progress 
_ .of, the: -works has-been | delayed or prevented by the act.of. God: or the. public. enemy, or by 
engineering | or..other, difficulties. that: could not have -been - reasonably .: foreseen and over- 
“come, or by other special or peculiar difficulties beyond ‘the: control. of the. said grantee: 


. Provided further, That,-in the exercise of the rights granted by this Act, the grantee » : 
| shall at all times. comply with the regulations herein authorized, and in the event: of any — 


._ material departure therefrom the Secretary of the Interior or the Secretary. of Agriculture, 
_- respectively, may take such action as may be necessary in ane courts or. otherwise to 
- enforce such regulations.” bs gt 
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Pee. ‘eohsedutive: years, ‘unless excused by s some o dificulty within the 

terms of the Second. Proviso of Section 5. of the Act, until the whole: 2 
: system’ was. completed. “The City. was to have the right to decide the - 
order in which the various parts were to be constructed, except forthe — 

| O'Shaughnessy Dam itself (Section. 9(k). of the Act) and perhaps | 
the roads and trails. provided. for in Section 9(p) of the Act. In 


1912, 1914, 1917 and 1921 the City stated that the tunnel aqueduct 


e was: ‘hot to be constructed for many years to come ‘and that during this 


time the stream bed of the Tuolumne River would be used as the. con- a 


duit to. carry the waters. from the Hetch ‘Hetchy. Reservoir to the 


é Early: Intake. | “(The 1912, statement is found i ina book. that was pre- 
: sented to each ‘member of Congress at, that time.)® If, therefore, there 


"was no consecutive ‘three-year break in the construction of the whole — | 


system, and. if. the Canyon Tunnel Aqueduct is an integral and es- 
‘sential part, of the system, the query is then whether thé “diligence 
rule” has, been. satisfied, that is, whether the City had reasonable 
grounds to postpone the construction of the tunnel aque educt until the 
‘present time. ne) | ye | 


‘9 In« the jepont by: John R. Freeman . called “The. Hetch- -Hetchy . Water Supply. of San 
Francisco 1912,” the following is stated in regard to. the Canyon -Tunnel: - 

» “This portion’ of the aqueduct does not become an ‘essential feature of the project of 
delivering. Hetch Hetchy waters to San Francisco until such time as: the objections to: 
~ the. occasional turbidity due to. heavy rainfalls on the Canyon slopes by the Hetch Hetchy — 
dam ‘and ‘the Barly Intake shall make it worth the cost to keep the water continuously 
-under cover. from the time. it leaves the reservoir until it:reaches:the receiving reservoir . 
in San Francisco: Since the demand for this improvement.and the quality of water 
“if not likely: to ‘develop for: many years, it is:‘scarcely necessary. to consider the cost of this 
division and to charge it in the present estimate. . .” (p. 284). 


A copy of Mr. Freeman's book was presented to each Congressman, and Gsaator prior. to the 
passage of the Raker Act. (See ~Heteh pa its, Origin and area by. M. M. 
‘O°’ Shaughnessy, (1934), at page 40.) 

In a pamphlet. written by Mr. .M. M. ‘o'Siausiinessy. dated. ‘January, 1920, which was 
‘gent to the then. ‘Secretary of the Interior by letter ‘dated January 26, 1921. pursuant 
to -the Secretary’s. request for information in- ‘regard: to: the. extent of use of. the. Hetch 
iemecn! project, it is stated at page 9 that . 
“Wh rom Hetch. Hetchy reservoir to arly intake, a distance of 12 miles, the river bed . 
of the Tuolumne will serve .as :a: conduit: for: the waters released from the Hetch..Hetchy 
- ‘Teservoir, until such time as_ the necessity for the generation of: additional power would 
justify: ‘the: construction of a tunnel ‘from Hetch meray Dam site to! the fovepay, above 
Marly. Tritake.” .. ccc ee: - Hp a 


To the. game effect see “The ity. and County of San ieansica: ve. ‘Yosemite Power Onan: 
‘pany, (46 LD 89, 93° (1917 Vs and 1914 protests by the City and County of San Francisco 

lagainst ‘ “(1) the “Application of. the National Park, Blectric ‘Power. Company for ‘rights © 
| of way on Cherry. Creek, and'on the main Tuolumne. River in the Stanislaus. National ~ 
“‘Porest :? and “Granting of Sacramento Serial No. 02848, Application by Tuolumne Power 
cand: ‘Light Company: of July 21, 1909 for dam and reservoir site in the Poopenaut. ‘Valley, — 
: Yosemite. National . Park.” In the protest -numbered. “one?” above the- City - ‘also stated 
‘that’ ““Tnvestigations were ‘made: ‘* ® “& which indicate that possibly the preferable location 
for: the: aforesaid:: tunnel aqueduct: of. the: ‘City ‘would. be: ene the: right I bank. rather. than 
the left bank of the Puglumng River.” i eee . i, 
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From the information eiriied by the City and. County of Sa 7 ms 


Francisco,, it is not clear whether there has been construction during 
each. three consecutive years. It is noted, however, that. there does | 


not appear to have been any work done on any part of the system : 


between the years 1940 and 1943. (“Chronology of Hetch Hetchy 
Proj ect 1901-1960”) Also, it is not clear whether the construction — 


in the other years was in regard: to integral and essential parts. of 


the system, and whether the delay in constructing the tunnel aqueduct 
‘was reasonable under all the circumstances. The Department files — 


do not aid in resolving the matter. In the 47 years since the passage _ 


of thé Act neither the courts nor this Department: have decided — 
: ‘whether the City has “reasonably” complied with the provisions of — 
‘the Act requiring that the construction work on the.system be prose-_ 
euted diligently and without a three-year break. (See. .9(u). of the 
7 Act. ) Inaction by the Department during this period does not estop 
the United States from bringing a forfeiture action. The cases are - 
In accord in holding that the United States is not bound by laches 
or. neglect of duty on. the part of its officers and agents... United 
States v. San Frencisco, 310 US. 16, 32 (1940); Utah Power and 
‘Laght Co. v. Unated States, 243 US. 389, 409 (1917); City and 
County of San Francisco v. United States, 998 F. 2d 737, 739 (9 Cir. 
1955). Accordingly, it will be necessary to examine’ the entire ‘his: 
tory of the City’s operation under the Raker Act.in order to determine 
‘if the City has complied with the “diligence” and “three-year” rules 
and, if not, whether ‘its aoey is excused. under the exculpatory 
‘provisions of the Act. | 
~ A’hearing before a Special Hearing Officer should be held in San 
‘Francisco to ascertain all the facts in regard 1 to delay or excuse for 
delay. After the Special Hearing Officer has submitted.to.me the 
“record and proposed findings of fact; and the comments:of the parties, 
I will submit my recommendations to you. Sufficient information — 
will then, be before you upon which to make one of the following 
determinations: (1) “find and determine [whether] there has not 
been. diligent prosecution. of the work or of some integral -and essen- — 
tial part thereof, or [whether] there has been a cessation of such 
construction for a. period of three consecutive years;” or (2) “find | 
that the construction or progress of the work has been delayed or — 
. prevented by the Act of God or the public enemy or by engineering 


; ; or by other difficulties which could. not have been reasonably foreseen — - 


-or: overcome, or by. other: special. or peculiar difficulties ee the 
control of [the Gityl. 2 a Act, Section 5. ) | 
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Thea reasons in support of the foregoing follow: 
. Lntegral and Essential Part 

, The following excerpts from the various bills introduced prior to 
the passage of. the final bill in 1913 (H.R. 7207) show that the, work 
done during.-any three-year period must relate to an integral and 
“essential part of the-system.. Stated: differently, work only on some 
unessential part’ of the project does not Stop the running of the 
three-year period. | 

The bill which finally became the ‘Raker Act was H.R. 7207, 63rd 
Congress, Ist Session. Other bills. in ‘the: same Congress - were H.R. 
112, H.R. 4319, H.R. 6281, and H.R. 6914. =a 
| Neither Hi. R. 112 nor. H. R, 4319 contained the: phrase “integral and 7 
i essential Parte uh; 

p eukee Ht. R. 12 


“Section 5 of be R. 112 provided as follows: no . 
. That-.if no essential. Steps: be taken to avail itself of the platters or naoviaigie® 
granted. by this act within. five years from the date of approval of this act, or if 
after such period of five years there shall be .a_ cessation. of ‘such construction 
: for a period. of three years before such work is completed, then’ all. rights. herein 
- granted ney . * * be forfeited to the. United. Bintes cs * 


Hi. R. oe 
“Section 5 af HR. 4319 stated: | ae . ae 2. 352 
That the construction of the aforesaid worigs: shall be: diligently procecuted 


to completion ; and if there’ shall be a cessation of such construction for a — 


: period. of three consecutive years, . then. all aoe hereunder. shall ne forfeit- 
ed ee * 3 a , 

‘By letter dated: May o4, 1913, to the Department ”) the Tnterion _ 

the’ Commissioner of the’ General Land Office objected to Section | 

3 of H. R. 4319 because- us ae | 


there is no provision which ecetilled the saiaant of construction to be done. 
within the three year periods and no provision for a forfeiture of the works 
not: completed within :a specified time after commencement. I am of the opin- 
ion that the. bill should be made specific on these, points and that it should 
provide for a forfeiture of all rights conferred by it, without further. decla- 


‘ration or action on the part of the government, if the construction, work is not 7 


entirely completed within such specific. time as Congress deems. wise to pre- 
-seribe. -Under the dill as now worded, the rights granted may be maintained 
indefinitely by the performance of some part of the ‘construction during each 
period of three years of the commencement. (Italic supplied.) 
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Ne Gr a eee | 
On Sie 93, 1918, one month subsequent to the’ ve from ‘hs : 


Commissioner of the’ General Land Office, H.R. 6281 was intro- | 


duced and added. the phrase. oe Det thereof.’ a oe 5 of : 
| H.R. 6281 stated : - 1 8? - 


That. the cotistruiction of the. aforesaid works shall. be diligently ‘prosecuted _ 


without cessation of. such construction for a period. of three ‘years; ‘and in the © 
event. that the Secretary of the: Interior shall find. and: deterniine that there — 
has. not. been: diligent prosecution of’ the works or of some integral part there-_ 
Of,. or ‘that there. has been a cessation of such construction. for a period of three . 
consecutive years, then he may declare forfeited. i ine 7 


i, E. 694 


: eee 5 of H. R. 6914 added the. word. aggeittial, ss “The pill was 

3 antveduced on July 18, 1913.: “No legislative history was: found: @x- 
_plaming why: the word was added. Section 5 follows: . . 

That. the construction. of the aforesaid works: shall be diligently. ‘prosecuted 
without cessation of such construction: fora period of three consecutive. years, - 
and in the event that the Secretary of the’ Interior shall find and determine that 
there has not been diligent: prosecution of the. work. or: of some: integral and . 
‘essential part thereof, or that there has been a cessation: of-such. construction . 
for. a period of. panees consecutive years, then. he may declare forfeited. eee 


(Italics ee ye 
ae ALR. 7207 


Se 5 of LR. 72077, ahs bill that was enacted into tam, is 5 the | 
‘same as 5 the above-quoted portion. of Section. 5 of H: R. 6914. ° | 


: : ; ve _ Section § of the Raker Act: (88. Stat. 2i2 (1918)) 


Seat ot 5 of the Act; as finally approved on December io, 1913, is 
the same as in E.R. 7201, except for certain. language changes made 
to clarity its meaning. Iti is as follows: ee . 

"That the construction. of ‘the aforesaid. works shall be prosecuted diligently, 
and no cessation of such construction shall continue for. a period of three 


‘consecutive years, -and-in ‘the: event: that the’ Secretary of Intérior shall find ' ‘and 
determine that: there’ ‘has: rot! been. ‘diligent prosecution: of? the: work or: of some 


 -antegral and: essential ‘part ‘thereof; or- that: there has: ‘been: céssation’ Of: such 


construction for a: period: of three: consecutive years: then ‘He: may ‘declare for- 7 


feited all: tight * ORR *(Italies supplied.) « 


Te is my opinion’ that. ‘the. heii ae. oe that. ‘the. work _ 


“8 dong during. any three-year. period. must relate, to an 1 integral. and vo 


A ee Ae mer ae oe - Pe tesh fe. ‘ ei atete ope 
siped 30 aS FS Fh ee AS. 


sia essenfaa: part: of 4 pchuicae Saat ata Vs 
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: Lack b of Construction as to: ‘Ona: ‘Hessneid Part é is , Noi, Without . 


Bog ee a More, Grounds for Forfeiture: 


“In 1955 a vill was introduced to substitute the ‘Tuolumne’ Cont : 7 a 


San Frandiid's in 1 Ehé right to construct a powerhouse stoiig the! fore. - 
_ ,said twelve mile’stretch of the Tuolumne River. - (H. Be 2388, , Sath i | 
- Cong. a Ast sess. ie In support of the bill it was stated that: Ce S 





‘Now. ‘our. position is that the City of San Francisco has defaulted and ‘failed 


to" exercise the privilege [given to it. under the Raker “Act. to eonstruet” ‘the. a 
Canyon’ Tunnel Aqueduct] and, ‘therefore, the Congress ‘of. tlie. United’ ‘States as 
has the power. to give that privilege to Us.. (He earings Before the. ‘Subcommittee : 
on. Irrigation and. Reclamation of the House COOTER: an Interior and, Me UIae 
Affairs, 84th Con., Ast. Sess.,.ser. 6, at 12, (1985)... | peat 


ea eoo4 a a 
weeks Mba 
fe tga bs 


The bill did not become law.” thes 7 Ponce HO Seaweie 
There were many references. tande: at: the eforeatid paride to. this 


fact that no construction work had. been. undertaken. on the Canyon 


Tunnel Aqueduct. for some 40 years. ‘In fact, the City.admitted.that — 
in over 40 years there: had never; prior to: 1955, -been offered ‘a bond: 


issue to develop | the Canyon. ‘Tunnel Aqueduct Lis Cee “(Elgar | 


ings, supra, p. 80)" | 
... Assuming that the ‘Canyon. Tunnel. ‘Rqnodinet’ is an. eae and 

essential part. ‘of the. system, the mere fact:that the City did no work 
on ‘the tunnel, and intended:to-do none for many: years. subsequent . 


‘to the’ passage: of the’ Act, does not permit: a declaration of forfeiture, — 
by, teason of the three- “year requirement, “unless there was a cessation 
. of. construction ‘0 on. 1 every integral and essential part. of the system, ab : 





0: The, impetus: for. ‘the. ‘desire: at. the City: te now. constrict: the: Canyon Tunnel Aqueduct a 
. was provided by the aforesaid 1955. bill (which was not enacted into. law). (H.R. 2388, ke 
 R4th Cong:,” Ist Sess: ee “When: ‘hearings: ‘were had ‘onthe bill the City had. resolved: ‘to e 

se) dineur a bonded:: ‘debt :in: the amount. of . $54 million. to. ‘provide ‘construction. of: power- in 

on plants. at Early. Intake. and. Cherry River. . (The. voters later. approved the bond. issue. 5 a 

~~ AL the: hearings* the: City ‘representative “was asked by Representative Engle: ‘to! ‘state: the... 
relationship between- the. -City’s -resolution to. incur. .a ‘debt. - of: $54 -. million, -and~ the 
proposed -ELR. 2388. “The. following answer and. colloquy oceurred (Hearings Before the. | 

‘Subcommittee. on: Trrigation:. and Reclamation: of the. House: Commitice, on: ‘Interior ‘and . 


Ansular. Affairs, 84th. Cong., Ast Sess., ‘ser. 6, at. 79 £1955) )-:- 


My, | TURNER. The ‘relationship is this :. San Francisco. has been. planning: on ‘patlding 


powerplants - at* ‘Barly: ‘Intake ‘and: Cherry ‘Valley. ‘-However, we did’ ‘not: plan’'on: ‘doing a 
Sy that. this .year; ‘but since.-this. legislation ; before :you is a.threat. that. the city. would. lose . : 
one. of those powerplant: sites, Ab was. recommended by myself and the. staff, ‘and, the. resolu- - 
. tion! was passed‘ by the: ‘commission; | ‘to: ‘make: the’ earliest’ Dosstble attempt tor prbtedt! the - 
city against: the: loss. of: that, powersite.. 


or ee 


ery, ‘ENGLE: In other words, this Tegishation was a. 1 hotfoot to San Francisco 8 e that 


right? eae OTeT ae 
ae ba TURNER. This ‘Lesislation was. one of the near ‘aids ‘that. ula. hie. given s te 2 ah 
7 the bed and ecanty of San Francisco (sic) that. is possible, Thank os “Mr. Engle.” " oS 
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the same time, for a period a three ae years. In short, the | 


system as a whole must be considered. ‘To reason otherwise would 


- lead'to. absurd results. For instance: The City could have been. work- 
ing all its available. men on: the. O’Shaughnessy Dam and. doing 
nothing for three years on the Cherry. Valley, Dam. ‘Under separate 
part theory. the Secretary could have declared a forfeiture and sub- 
mitted the matter to the Attorney General for court action. I do not. 
_ think Congress intended any such result.. In fact, when. ‘Congress 
passed the Raker Act, it was aware that the “construction of. the 
~ Tuolumne system as proposed by the City of San Francisco, [was] | 

to be extended over about 50 years, 77 million [dollars].”. - (50 Cong. 
— Ree,:8901, 3992 rey also H.R. a No. 41, 83rd d Cong. Ist t Bete 

| P 23 (1918)). 7 


~ Congressman Roker! was sais of the: view that work must cease. on 
the whole plan before there could be a declaration of forfeiture under 
the three-year cessation provision. This. is shown ae the rovlewag 
colloquy appearing at 50 Cong. Rec. 8993: ghee oe 

Mr. Davis. You think the forfeiture would be limited to that only: ‘OTN nwould 
it take ‘in ‘whole thing. ; kg Ho : 

Mr. Raxer.. Only ‘those works that. are not. complete. 


. Mr. Davis. I have wanted to have it understood. : 
Mr. Raker. That is the purpose. If they had completed. most of it and say 


with respect to one branch of it that they did not need to: finish it ‘wight, ayay—— ; 


‘Mr. Davis. It might be a ‘branch that they needed: absolutely, and. stilt it would 
be forfeited, and the whole. thing would be useless to the City: of San Francisco. 

Mr. Raker. If they. ceased work for three years on the whole: plan, then that 
part that was not completed would. be forfeited. Otherwise they could continue 
this indefinitely. They should start. in under this bill and keep busy right along 
all the time. That, is the law of the. State of California in regard to water 


rights. ‘(Italics supplied. )- 


In my opinion, therefore, the fact: that the. City did noe: Jaron on 


| the. Canyon Tunnel Aqueduct, assuming it to,be an integral and 


essential part of the system, and intended to do: mone for many years © 


subsequent to the passage of the act, does not permit a-declaration of 
e forfeiture, by reason of the: three-year requirement, unless there was 
a cessation of construction on every ‘integral and essential part. of the | A 
system, at the same time, for a period of three consecutive years. As — | 
previously. stated, however, the act. permits a declaration of forfeiture. is 
even if there has been no consecutive three-year break in: the construc- 
~ tion of the whole system, if the facts show. that the delay in construc- 
ting a particular integral and essential part of the system, is not a. 
reasonable under all the circumstances, | | _ 
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G. 
Lack of Diligence E sicvised 


“Te there. was no work on. any integral and essential part of the 
system for three consecutive years, a forfeiture still may not be de- 
clared: if. the: City’s delay is excused’ by some circumstance falling 
_ within the seas sc) sigue in the Second Proviso of Section 5 
7 oh the: Act. | | 
co tmidotend: that since “1997 the City: hat ea on eight 
| differant occasions to bond itself for the purpose of transmitting the 
- power from the Hetch -Hetchy Dam into San eee and none 
has: been successful. . | | 

Two of the questions to be considered are whether or not any ee 
caused by (1) the fact of the eight unsuccessful bond issues; or (2) the 
events culminating in the decision. of the United. States Supreme _ 
Court in. United States v. San Francisco, 310 U.S. 16 (1940), and — 
_ An City. and: County of San: Francisco »v. United States, 223 FF. Ode: 
937 (9 Cire 1955), can: be considered ‘as. exctising, as the case may be, 

(a) cessation of construction of every integral and essential part of 

the system for three consecutive years—the “three- -year rule;” or 
(b) delay in. constructing any particular integral and essential part 7 
_ of the system—the “diligence.rule”. The City and other participants : 

in the* hearing will ‘be expected to direct themselves to these issues 
in their briefs or comments made after the hearing. In this con- _ 
| nection, and in order that all participants may have the benefit. of = 
the Department’s research, there is set. forth hereinbelow material in 
regard to (1):the sxeulpatory language of. the Act; (2). the “reason- 
able” compliance section of the Act; and.(3)-a Statement Concsrning 
the: rule, that forfeitures: are > not favored. | 





. “1 4“In 1927 the. city. of San rancieds undertook to extend that transmission line inte 
- San Francisco with a bond issue of $2 million, which failed. . 
“Tn 1928 a revenue bond issue , Was proposed, which only required a majority vote, and 
that failed. 
> “In 1930 the eity of: San: Francisco sought to send itself for $68: millfon in ‘order to 
take over. the- distribution system of the Pacific Gas & Electric. Co. in San Francisco. and 
. distribute. that power. according to the Raker Act, which failed.: 
“Tn. 1933 another bond issue in the amount of 86. 3 Inillion was rejected: nA the People. 
of San Francisco. 
- “Tn 1935 another Heda issue failed. . ; : 
“Tn. 1937 a $50 million bond issue’ for: the same purpose failed. or ae ee 
"In 1939: a $55 million bond issue to take over the distribution system failed: 

In: 1941. after. this. ‘Supreme Court. ‘decision and during the. course: of. these” negotiations, 
and on. the basis. of a settlement which. had. been. Proposed. by. Mrs Ickes, a. bona: issue in 
the sum. of $66; 500,000 failed of passage. ay fe ee 
. (Hearings. Before. the Subcommittee: on. Irrigation. and Reclamation of thie. A Ouse - Com: 

mittee, on Interton and: J neular pase 84th Cong: i, Ist Sess., Ser. 6, at, DD. 6-7: aa 
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i, Enculpatory Language of thie Act 


Under Section 5 of the Act no declaration of forfeiture can be ade - 


if [the Secretary] shall find that the construction or progress of the works: a 
has been delayed” ‘or ‘prevented by the Act of God or the public ehemy, or by 


. engineering or other difficulties that could not have been reasonably foreseen 
and.overcome, or.by other: ies or: peer difficulties ‘beyond the eee! of | 


the said grantee... 


Congressman. Raed in n commenting on H. R. 4319 (a predecessor 
to the bill that: became law), stated that. there was to be no time limit. 


on beginning construction of the pro} ject because “it is impractical — 


_ to specify exact dates: when there is always .a. possibility of delay — 
on account of litigati lon, ete.” ee as aoe 1828 ae 3 The ne 2 


2 is. the quotation.) © : 
No. further’ references to ‘“itipation” was eround in ia legislative 


history except the following statements by supporters of the bili 
| We believe that after this bill is ‘passed: we. may. have litigation. I do not 


doubt that the owners: of. riparian’ Tights will ‘take. us into the. courts, and 


we will have to fight for everything we.get. That litigation: may take. years. 

. Hvery year’s delay means additional cost to our taxpayers. We are preparing | 
for the future ; we are looking ahead a hundred years, which is none too far, : 
: because, in my judgment, after the opening of. the Panama Canal those. cities. 
oo around the Bay of San Francisco. will. increase . in ‘Bepulation oe leave and a 
bounds. (50 Cong. Ree. 3981 (1913) ) 5 ae thas 4 a ne Ce ee 8 


ae gd. ky Bem, & a wee . a oe a a ; 


7 But the fact has een accomplished, Now here is a provision ‘that certain 5 8 
_ rights shall be granted to certain irrigation districts. In all. ‘probability it 
ag not improbable there will ‘be some’ ‘litigation’ ‘between these’ ‘districts and 


San: Francisco as to’ what’ those: rights are. It would be strange if a bill: should. 

be passed out of which litigation. could not arise, and the courts would enforce — 

_ those rights in those irrigation: districts. under: the act without: attempting to : 
. destroy the. rights which have been granted, (50 Cong. Ree. 4104. (1913) de. 


Congressman oe? lem in . commenting on. n HL R. 4319, stated as. 
follows: — | er RN Fee ee Ca Aeee dat, 

 S6eretary’ of thé Interior may’ waive forfeiture’ te dns orapHanee with condi- 
tions of grant if. he finds that ‘the. City is prevented from. Sone construction 
. by: unforeseen engineering: difficulties or special and peculiar causes: . 
_ . This is manifestly a just and proper’ provision. ‘See “The National Forest ‘Man- | 
7 ual’, ‘issued. by the Secretary of “Agriculture, to take effect February . 24, 1918, 
- Regulation L, 16, and Form No. 61, page 35, the. aforesaid: ‘The. National | Forest 
- Manual’, Article 6, Article 7. 0 Cong: Ree: 1828" (1918) )° | Ee ade Fe 

. The: National Forest Manual referred: to by. Gangresinan Raker was 
probably 1 the | source » for hee abil ptory,, DROVE. ‘in, . Section, 8 of the 


Cs ee eo wee ey ae oe i i “a > 
1 ve BEM To ee ay Te Seige ae 7 
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| Re ‘Acte: ‘The: « bpplicable provisions i in. the: no referred to’ by 
| Congressman Raker. are set. forth in the footnote hereinbelow.’ 12. 


2 Reasonable Compliance 
The Second: Brovisd of Section 9 (a) of the Act states a as. a follows: 


That: the. grantee shall at all times comply with and. observe on ‘its part. all the 
| conditions specified: in: this Act, and in the event that the Same are: not. reasonably | 
complied. with and carr ied out by the grantee oe - (Italies supplied. )-. 


The above-quoted proviso | of Section 9 (ayo of the Act was not in hehe 
final bill, H.R... 7207, as presented to ‘Congress by. Chairman. Raker 
in 1918. Tt was Rasertad: as an amendment on the floor of the. House. by 
P Chairman: Raker: The circumstances of its ‘passage. show. that it was 
the: intention of Congress not to- “jeopardize [the City’s]: tights by 


drastic’ and’ fgg nee. ae Cong, Ree. 4104-4105 te 


+ GB) de ee | ‘ 
-- The aigistin nail unnecessary cotiditions” vaferred. fon were 5 contained | 


so in the language of an. n amendment offered dF Mr. Mitrray 0 of California : 
As follows: eo 


' And” upon: the violation’ of the gr ‘antee of ‘any of said conditions all the title, _ 
7 easements, and. franchises, together with: all appurtenances. thereinto, belonging, < 
granted by this: act; shall revert’. ‘to: the United States.” a 50. Cong. : Rec. 4103 - 

 tteley fist ee eee 





cag “Art, 6. ‘That. it is ; understood, if. at the ‘date of the ‘termination. ‘of any one of ‘the 


ae a per iods. ‘specified in article 4 hereof, unless such period is extended by the: ‘written. approval _ 


“Of the Secretary, ‘after a ‘showing by the permittee satisfactory, to ‘the Secretary | that such 


oa ‘beginning of construction” of that part of the: project works. required to shave been’ Degun . gene 


. = ‘and’ ‘peculiar’ cause ‘beyond. the eontrol: ‘of. ‘the. permittee, ‘that: eteunor the. ‘permission Ee ae 
oe to occupy and use. National Forest lands for all parts of said. project works, the construe- Hes 
. ‘tion: ‘of which’ has ‘not ‘ ‘been’ ‘begun. on said date shall terminate and become void; and | 


a ‘that ‘the’ permit, insofar’ as’ ‘such parts of said project, works | are eoncerned, shall become 


. of no éffect. 


Art. tee That. tt: ‘Es. ‘understood’ ‘that the Periods. specified | in article’ 5 ergot for’ ‘the 
completion of. construction “and” ‘the beginning ‘of operation “of ‘the. several parts. of the 
- project : works: will be. extended ‘only’ upon - ‘the: written approval. ‘of the ‘Secretary, after 
a ‘showing’ by the: ‘permittee | Satisfactory” to the Secretary, that. the. completion of: con- 
enemy, or by engineering difficulties. that could” not reasonably. have been. ‘foréseen, or. by - 
‘other’ ‘spécial: anid peculiar ease’ ‘beyond ‘the ‘control of the peritittee ; and’ if such exten- 
Sion" be ‘Dot: ‘approved, ‘that. ‘thereupon ‘the’ permission. ‘to occupy and. use National Forest 
ands for‘ ‘such: ‘parts ‘of said ‘project works shall terminate and become. void; “and that 
‘the permit, insofar ‘onty as | Such ‘Darts. of ‘Said Project works, are ‘concerned, (Shall become 
. of ‘no effect.’ “ 
‘Reg. Lf6, An -éxctenbion! Of ‘the’ pettods’ ‘stipulated. in. the. periatt for’ heplnninis Or 
. sompleting construction and: for: ‘beginning: operation. will be granted. only: by. the ‘written. 
| ‘approval of ‘the: Secretary’ ‘after’a’ showing by the permittee. ‘satisfactory. to. the Sécretary. 4ec8 


: a that beginning or completing - construction and beginning | operation, ‘has. been ‘preventéd 


aie ‘end: peculiar’ causes: sibeyord: the coritrol ae the. permittee.’ 4g 


by? ‘engineéring’ “difficulties” that’ ‘eould® not: reasonably have been foreseen or by other. ; Special 
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The purpose of this amendment was to “make the forfeiture pro- 
vision a little more stringent.” (50 Cong. Ree. 4093 (1918)). 

_A-majority:of the members’ of “Congress felt’ that the. Sforesaid 
athenditient® ‘was too drastic’and refused to adopt it. In its place Con- 
gress adopted the amendment offered by Mr. Raker, which contained, | 
the phrase ‘ ‘reasonably complied with and-carried out.”2> 

The following quotation from Bonnett v. Vallier, 136 Wis. 193, 116 | 
N. W..885, 888 (1908), expresses the usual, ee to be accorded | 
_ tothe: word “reasonable.” 


‘Reasonable as applied to a jaw: is mane not wna eniremeale on one ehae 
or the other would deem, mn the elias of the pres PeNree to and ane 


18 Set forth. in - this Poptiate are Poesia’ of the statements made by. amieea of Con- 
gress in defeating ‘the ‘stringent amendment and in adopting the more lenient. amendment 
containing the ‘phrase “reasonably.” - 

“MR. KENT. Mr. Chairman, it: seems to me that this amendment which means -well, 
is altogether - too severe: We know perfectly well that a city government may ‘or may not 
be corrupt: Under as drastic an amendment as that proposed. one rotten administration 
‘lasting two years in San Francisco might forfeit all those rights. | San Francisco has just 
passed through. an administration . that. would. have. wrecked: the: town for’ ‘the’ PUXDOBE 
“be. so ‘drastic. “T think that ‘all ‘public rights 2 are ‘properly safeguarded in the. bill as sit now 
stands.” (50 Cong. Rec. 4103) 

“MR. MURRAY of Oklahoma. It is the object of the coun to make performance Shei 
it is expressed in general terms. I will suggést to the gentleman from Illinois [Mr. Mann] 
that he would not write a contract, ‘or would not hesitate to write a contract roe a client 
that did not puta condition of forfeiture upon the.grantee.” (Id. at 4104). 

“MR, MANN. If the gentleman will pérmit, as attorney for miuticipulities T have writ- 
tena good: many contracts,’ and. chever endeavored . to give. the other fellow: the: ‘slightest 
show on earth. I. never did. But we are. déaling. with a municipal: corporation now, and 
ought to deal on: different terms than we would with a private party.” (Id. at. 4104) 

“MR. TAYLOR of Colorado. Mr. Chairman, we ought. to consider that we are not dealing 
with a privaté corporation that might try to speculate in and abuse the rights granted. We. 
are dealing with a large number of people of this country, 8 or 10° large. and. growing 
cities, and why should we jeopardise their rights | by drastic and. unnecessary conditions? 
Why. should anyone. ‘want to permit some little techuicality: to forfeit those very ampOX reat 
rights?* Why. should Unele’ Sam want to. even jeopardise them? 


. “why should : we put® a cloud on. the title. and bring about such a ‘condition: that the - 


. eity ‘could not, ‘float their. bonds? . “Tt. seems. to me that we “ought. not to insert a néedless 
- possibility of forfeiting’ ‘the property. “of those people. It ‘seems to me that section. 6: is 
' broad. enough, and with the amendment. put in by -the gentleman from: Arkansas [Mr. és 
Taylor] | the other ‘day we have gotten, San Francisco. hedged about now aS much as it 
is’ reasonably possible for us to do in any degree of fairness. .If they: do not diligently 
construct the work, they forfeit everything. We do. not want to. hand. San: Francisco a: 


gold. brick, something | they cannot handle or. get anything: out. of without: coming. back oo 


to Congress again. Let us treat them in good faith. 


' “When we. provide. ‘that any. attempt to sell or. alienate or speculate in any: way. shall Pie ee 


‘work a. forfeiture, | for heaven’s. sake, let. us not add. a..clause so that if a horse takes a 
drink » out of the creek or s0Me one uses a little water or. does something | it may afford 
an ‘excuse for some superserviceable ‘United States attorney to. jump in and declare for- 
feiture. I want to give San Francisco in ‘good faith a& good waterworks system, a good title | 
to it.. We want to give them as near as. -possible a fee simple. title to the lands and rights 
of way. We want to give them the right to put that 300-foot dam on a piece of. Government 


ane 


‘od this ‘electric: ‘energy. 


. BY. feel: that, while. any ordinary forfeiture ine preventing: any dale: “eenmnten: or ‘skul- . 
‘duggery’ , Or ‘anything of that kind is all right, the: conditions. imposed by this. amendment 
- are not fair to San Francisco. And I think if: the: gentleman from Oklahoma [Mr. Murray] — 
will stop and look’ at it he will see: that -he: is. endesyvoring to enact a proposition here | 
which, if carried out, would or might Seno this. s Whole: act a nullity and useless. (Id. at. 
4104-05). aE : : . 
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2 situation to. be dealt with jit or: fair. Tt. is what" “from the calnit sea: evel”. XO) to 


. Speak, of commen ‘sense, applied . to the whole. situation,. is not illegitimate am > 


view of the end to be-attained. In. determining: that, the court must, look to the | 
language of the statute and to all of the facts. bearing on the. situation of which “8 


| ‘it may. properly be ‘said: to judicially, know because of their « common nature « or 
otherwise. . (Italies supplied. a a ; , | | 


As shown above, the gel: test of forfeitima: sider the 5 Ast 1s 


“reasonable” compliance. Such? a reading. of: the: statute: is further... . 


- supported. by the o general pr inciple that for feitures are not favored by 
the courts. | 
In the case of Rush v. . Kirk, 127 F. 2d, 368, 370 (1942), which j in- 
volved an assignment of a Government, oil and gas. prospecting permit, - 
the court stated that “Forfeiture is a harsh rule. and will be decreed. 
only in a clear ‘case or when: ‘required. by the express provisions: ‘of a 
 ontract.” In Mammoth Cave National Park Association v. State ‘ 
Highway Comission, 261 Ky. 76 $8; 88 5. at 2d 931. ioweiase the e Court, 
: ‘stated the general rule as follows: | 


: - Forfeiture’ of easements like other forfeitures are not favored by courts, and +--+ 
mere nonuse or. temporary suspension of use without adverse. Doagession ; is. not -. 


| | alone sufficient to establish abandonment. . (88 S.W. 2d at 984) 


In that case a railroad company conveyed its easement to a pie 
association “in erueh, for the oes States of ee for National - 
Park 7 purposes.” | o 

In ‘a suit by the Resco ttion to quiet title the court held that the — 


 -vailroad easement was abandoned. because the railroad tore up-and — 


‘removed the tracks: and attempted to convey the land to. ‘others to 


a8 : ‘be dedicated for other than railroad use. 


| The courts have applied the same rule in ad Ge of certain grants - 
by governmental authority. In. Gonzales v. Rass, 120 U.S..605, 622 


(1887), a case involving a: Mexican. grant, the court. ‘stated’ that: “ANI : , * 


favorable presumptions will be made against the forfeiture of .a 
grant.” In Oregon & California Railroad Company v. United States, 
238 U. S. 893 (1915), the lower court had decreed the forfeiture of a 
public land grant made to a railroad, the grant being forfeited be- 
cause the railroad sold properties for- prices above the maximum 
- provided by law and in violation of other conditions of the grant. 
The United States Supreme Court. reversed the decree holding that 
certain provisions in the law. were: ‘covenants. and. not, conditions sub- ies 
- sequent. The court stated that: ; 2 ee oats 


| And. it isa’ ‘ general principle. that a court of. equity is. Pelnetant to (Aone | 
_* - authorities say never will) lend its aid to enforce a forfeiture. (eae UB. 393, - 
420) (Parenthesis supplied by the court.) : ie: | 


The court also stated that the sense of a law or > terms ofe an 1 instru- 
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ct ment. may be found in a the intention of the ® grantor if “the intention ; 
ismade clear.” (238 U.S. 398, 415) rie ee ee ae 
| “ Under’ the Raker ‘Act it: ‘was the dicate i ititentioit of Congas to ‘deal 
‘with the City. and County | of San. Francisco “on different terms than 


owe. would. with.a. private. party.” ” (80; Cong: Rec. 4104: (1918) )., Ac- 


a tion in the instant, matter. ers 


cordingly, the view found in some cases. that: there i isa difference in 
__ the rigor: of the. application ofa forfeiture provision : where the grantor a 
is the United States and the. ‘grantes: a, pring. party has no. 0 applica- | 


Groner We “Aveort, The Solicitor, 
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7 Contracts: -Aaipeali 


Contractor-appellant has a sonitaerual’ right to. “he. afforded. an. aphosuinity 
to. be: heard. and to offer evidence in support of,its appeal. a, This right must ; 
be honored evel if amount of claim involved i is small. _ Parties may stipulate 
to submit appeal “on the record. oo : 


Coe BOARD OF CONTRACT APPEALS : 


ape mene Counsel has moved | on ‘September 9 9, 1960, ‘that the 
Board: should = ee oe | ae. | 
dismiss Claim No. 2 of: the Goateaewr: and. conti sworn Statements in, Be: ‘SUD- 


plied, the. Board by. both parties - in lieu of. conducting, a formal hearing in this 
case. on Claims Nos. 1 and 3, following a statement of factual. issues. by the con- 


tractor and. accompanied by a supplement to this statement when. stich informa- _ 


tion is supplied by the contractor. 


_ Appellant’s. appeal dated J uly: 22, 1960, ‘sets. forth three yeasons 
why the Findings of Fact and Dacdon oF the contracting officer of 
June 16, 1960, should be. deemed to be erroneous. ad: reasons are, 
in summary, as. follows: Po ara | 


ole frost conditions which per prior | to ‘dey anuary. 6, 1960. es - 
“were, beyond the. control of the contractor: and which caused : 
a delay in the work: Ce ee er ee ae ee 
= “unnecessary sopervisiag mee oe ee ee 
. failure. of the contracting: officer. tb. 5 caastdon ai. effects Es a 
elit “premature” resumption of work: order. ae: 


- These are all factual issues regarding which. the conteidtor-appel> _ 
“lant has: a‘ contractural: right: to “be afforded an: opportunity’ to:be » 
_ heard and to offer evidence i im pamper’ of its te eee ue “AS cle 


ee . Clause 6, “Disputes, Standard Form 28k, 


B42] ee~ “3 rea MORGAN. CONSTRUCTION: CO. — ae = 
SS - et Beene | 20, 1960 | = 


into ‘the category. of disputes § ‘concerning a “question of fact,” ” the | 
motion to dismiss Claim No.2isdenied. : a 
It is noted i im connection. with this denial that proceedings bakers - 
the Board. on appeals ¢ are de. nove Further, should it appear during 
the proceedings that the contracting officer ie not passed i ina decision | 
on a particular fact, then the. matter will be remanded to the « con- 
tracting officer? : 

Department Counsel. also alleges that the amount in dispute is 
$1,400 and that. the : 


Governrhent would préfer in view ‘of the small vee involved to have submitted 
_. Sworn statements on behalf of the Government and appellant, respectively, thus 
| avoiding the cost both to the Government and appellant. of a formal. hearing. 
The Government does not make this recommendation in any spirit of denying 


. the contractor . a. full. opportunity to present. his case but rather makes" it for 


. . the reason that expense to both’ parties can be minimized by this ‘procedure. eee . =! - 


This course of action. seems to. be. desirable, indeed. However, the fue 
‘Board has no power to compel the appellant to follow this course of —_ 
action as it has a contractual right to a hearing, regardless of the ~~ 


- amount of: the claim involved. | Hence, the Board denies the motion-in| 
so) ‘far as it’ concerns: further ‘procedures toa Claims Nos. 1 


ands. | rae 
| However, nothing prevents Des Counsel from: aoe — 
approval of the app or “his attorney to the c course of acon, which | aie 


he proposes. 


A.-copy of. dhe statement of the Government’ ipodition: including ia. os 


Department Counsel’s arguments on this point, has been served onthe — 


appellant. Hence, i in view of the small claim involved and the expenses - . 


connected . with the. holding of a hearing, the Department: Counsel .. 


should. contact appellant, or his attorney, with a-view to negotiate, if - 


possible, a stipulation to the effect that the matter: may be considered — 
by the Board solely on the record. However, during the negotiations, 
it should be made clear. to the appellant that full opportunity, will. be - 
given, to him: to present: his case on, the record by means of. written 
Statements and. affidavits, if he so desires. No formal appearance has. 
been noted as to appellant’s counsel, mentioned in: the Statement of. 
Government’s Position, as being. Martin J. Andrews, Esq., Den- 
ver, Colorado, and as having participated 1 in proveedings before the 

ones officer. : i ae 
Gi appellant 3 is not: represented: by cotinsel, Department ( Counsel 


“2 2 Of. James. Liumber Gonviey. ASBCA No. 1991 (March 31, 1954). i 
- ,, § Utah. Construction. Company, IBCA—133, 140, 67.1:D. 248, 256. (1960) ; a Francis 0. “Day . 


ae Ene.,. IBCA-178 (December. ‘4, nO) Gener al. aH: Heoavatieg: Company, TBCAR150. 


ers 
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should offer to assist the appellant i in the solution of -ptoblems con-— 
nected with. procedures involved in the submission. of statements and - 
-. affidavits “on the record” not “because of any legal requirement to do 


so, but as a matter of sound administrative policy.”* It is the opinion © ; 


of the Board that such: assistance in procedural matters is not violative 4 
of the statute prohibiting assistance by a Government employee in the 
prosecution or support.of a claim against the United States “otherwise — 
than in the ies Cee O ja his official duties * * ¥275 * (Emphasis 


added. pee . 
| Pav H. aston brian: . 


_ THOMas M. ‘Durston, ¥ arts : 


Joun J. Hynus, Member. 


_ APFEAL OF GENERAL EXCAVATING COMPANY — 
TBCA-188 a Devided September 21, 1960 
| Contracts: Appeals—Contracts: Contracting Officer | 


A communication from a contracting officer to a contractor, in oniees ios con- 

stitute a decision which will start the running of the appeal period under 

3 a “Disputes” clause, must be so worded as fairly and reasonably to in- 

ae the contractor Chak a decision under the ue clause is 
intended. | : ya pe ee 


Contracts: Delays of Contractor—Contracts: Subeontractors and Suppliers— 
Rules of Practice: Evidence | 

Where .a contractor claims that, absent a chaise: supplies eeould nate been 
delivered to it on a. certain date by its subcontractor. or supplier, but no.evi- 
dence is submitted showing that supplies could bave been SO delivered, ‘the 

: hypothetical delivery date alleged by the contractor will be disregarded for 


the purpose’ of. establishing? the: ‘commencement’ “Of. the’ ‘period: of. ‘excusable SB 


eae delay caused by the strike. . 


e Contracts: “Delays of Contractor 


“Where the’ required period for completion of the contract has expired, ‘the 
contractor is not entitled to further extension of time for performance 
by reason of allegedly “unusually severe weather,” occurring’. after ex-— 
piration of the required period for competion: nt . . 


BOARD OF.. CONTRACT APPEALS . 


esa ey tine Company, a partnership eons of Fred Cc. ; 
‘Knauser and William F’. Hense, located in Beltsville, Maryland, has 
appealed timely. o on December 22, 1958, from a decision of the Con- | 
“4 Ralph EY aidieys and ‘Oscar Linden, TA~191 an), suhag ‘14, 1960; of. Thomas G. 


a ‘Meeker, Legal Assistance Available to the Generat Practitioner, 3 Prae, Law. 42-49 (1957 ). 
. *818U.S.C., 1958 ed:, re a ee 


= J deuce? @ GENERAL EXCAVATING COne pce. 62: 845° | 
Ds " Reptember 21, 1960 — | : 


fbacting: “Officer, dhtod: ‘November 26, 1958. The appellant. had ree 


| quested, by its letter of October 3, 1958, additional extensions of time 


related to- delays by another. contractor, strikes. of concrete truck | 


drivers and cement manufacturers, and for delays due to. unusually 


_ . severe weather. The contracting officer has withheld as liquidated _ 


= damages the sum. of $7,650.00, representing 153 days of unexcusable 


delay in completion of the contract, at the prescribed contract rate of | 


$50.00 per day. ‘The appellant has alleged that all of the 158 days of 


7 delay were excusable. No hearing was requested by either party. . 


The appellant’s several claims of excusable delay will be described a - 


-. numbered, infra. 


| Contract No. 14-10-028-1087, out of which these oe arise, 
‘was awarded to appellant. on October 17, 1956. The total estimated. 

contract price was $298,469.20, later increased, by four change orders — 
for additional work, to $302, 880. 38. The contract was erected on. 
Standard Form 28, (nev. March 1953) and contamed Standard Form 


-.  284:.(March 1953); The location of the-work-was*Rock Creek Park, — 


| Washington, D.C. The appellant was required to construct, one pre- 
_ stressed concrete bridge over Rock Creek at Broad Branch, one 
_ reinforced concrete box culvert over Broad Branch at Beach Drive, | 
and certain approach roads for these structures, The work was to - 
start within 10 days after receipt of notice to proceed and was to 


be completed within 330 days from date of receipt of the notice to | 


proceed. The acknowledged date of receipt of such notice -was 
November 1, 1956, making the required. completion date Septem- 


7 ber 27, 1957. As a result of several extensions of time granted by > 


the: Contracting Officer, the revised date required for completion of — 

- performance became. J anuary 19, 1958. The work was actually 
completed June 21, 1958, constituting a delay of 153 days. _ | 

Clause 5, “Termination for Default—Damages for. Delay—Time | 


oe Extensions.” of - Standard: ‘Form 23A,°provides In- paragraph: (b). 


thereof for assessment of liquidated damages for failure to complete ; 


the work. within the time specified, where the Government does not 


terminate. the contract for default. Paragraph 4-2, “Liquidated | | 


_ damages,” in Section. 4 of the contract, fixes the amount of liquidated . 


damages at $50.00 per day. Paragraph 4-11,.“Maintenance of Traf- — 


fic” of the same Section, states that due to mito of sewer lines 


under another contract, the “Bridge Contractor” (appellant) will be 
required to coordinate is work with the “Sewer Contractor.” : _ — 

On July 22, 1960, Department Counsel moved for dismissal of dhe: 
appeal for “failaire of Appellant to properly prosecute same under. - 


Title 43 CFR, Part 4, Section 4. Bt) oo ‘a This motion Was | denied! a oe 


by the Board on Aapuat 15, 1960.2. 


_ On the ground that “* * * the statement of the claim is sufficient to meee the 
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7 - Department Gaines “Statement of The Goyeranieirs Postion aa 
and Brief in Support. Thereof, oe in. addition to controverting | the 0.) 
7 claims in the appeal on their merits, raises certain legal-questions < 
concerning the long delay on the part: of the appellant, before giving ~~ 

— notice of the additional delays, connected with the time extensions —— 


- granted by the Contracting Officer in his letter of September 6, 1957. 
The appellant apparently acquiesced 4 in these time extensions as being | 

_ equitable, until its letter of October 3, 1958, by which it attempted — 
_to justify increases in the periods of excusable delay allowed by the 


- Contracting Officer. Also, in the same letter, the appellant set up 


an entirely new claim for excusable delay based on adverse weather 
conditions during the winter of 1957-1958... No prior noticahad been 
given by appellant as to this period of allegedly bad weather, as ee 
required by the contract. a 
‘Clause 5(c) of the General Provisions ot the. contract ‘piovidlet in 


‘pertinent. part that “the Contractor shall within 10 days from the 
beginning of any such delay, unless the Contracting Officer shall 
grant a further period of time prior to the date of final settlement — 
of the contract, notify the Contracting Oificer. in writing of the 
causes of delay.” 
At the time of appellant’s letter of October é 3, 1958, final settlement 
of the contract had not been made. | 

~ Department Counsel contends that the contractor’ S obj ections, to the 
amounts of time previously allowed by the Contracting Officer, were 
not timely, and. should be dismissed; also that no explanation was | 
- given for the delay and that the claim of excusable delay for unusually 

sévere weather may not be considered, because of failure to notify 
Contracting Officer. of the delay within 10 days, pursuant: to the 
contract clause quoted supra. | - 

However, the Board considers that this Contracting Officer, : in his 
decision dated November 26, 1958, has waived the delays of appellant 
In notifying him of the additional periods of delay, related to the 
extensions of time previously allowed, as. well as appellant’s delay in 

_asserting the claim of unusually severe weather. In his decision, the 
- Contracting Officer ‘considered the appellant’s claims on the merits, 
- without deciding whether additional time would. be allowed (as he- 
was empowered. to determine under Clause 5(c), supra). Inasimilar’ 
case, where the contractor filed requests for further extensions of time _ 


after the work was completed, and the Contracting Officer considered 7 


— such claims on their merits, ‘the court ‘hold that the ‘delays 4 in papal ne | 
protests had been waived.? J _ ae 7 : 
Government. to reach fosue with the appellants - + arts (The appellant had. tot: ot submited | . 


any statement to the Board except the appeal letter’ of Deeember (22, 1906.) 
7 Bomuet 8. pangy y. United States, 125 Ct. Ch. 678,689 ds I 


| dy es = ae oe “GHNERAL EXCAVATING CO.) eat | Ru oa 
Mie ts BS _ September. 21, 1960 | ae ae ee ee 
ae he it. is ania - ee, Counsel that the oxtensions of - 
_ time previously fixed by the Contracting Officer, in his letter of: Sep- _¢ 
tember 6, 1957,. were final unless formally appealed pursuant. to the 


“Disputes ‘Chass, ‘However, there is: nothing in the Contracting ae 


- Officer’s letter of September 6, 1957 to. indicate that it amounted toa - 
ba ‘decision on a disputed matter. Moreover, that: letter. contained - no .. 


caveat to put the appellant on notice that he must appeal in the.event 


of disagreement.?.. The facts in: the instant ‘case are distinguishable 


from a ruling in the Palumbo decision, cited supra, with respect to 
- the necessity of appeal within 30 days after a decision..-In the Pa- 
-“lumbo case, the contractor had immediately: protested the issuance. 
of a stop. order, and was given, a’ further extension of one-week. 
‘Thereafter he acquiesced in the resident engineer’s ‘ruling to begin 


work and did not: appeal within 80 days as required. It: would be - 


manifestly. improper to. place on a contractor: the. burden of filing 


_ ‘premature notices of appeal as to all contracting officer communica- cae 


tions which are not clearly decisions resulting from disputes. ° : 
‘Department. Counsel’s. further. argument, that. the Board has ‘no 
- authority to:modify. the extensions.of time allowed by the Contracting 
Officer, for the: reason .that:such modification would amount ‘to. re- 
mission of liquidated damages; is not well taken.t By logical extension, 
_-such an assertion would be tantamount to charging that the. Gouitract- 
ing Officer has no:authority to grant extensions of time dué:to excus-. 
able. delays...-The: plain language of.the contract gives such authority: 
to the Contracting Officer, subject to appeal to the head of the depart- 
ment, and subject to decision by the Board as the authorized repre-: _ 
_ sentative of the Secretary: of the Interior oe CEE: Part. 4, Sau : 
4.4). | 


‘ support of its:claims for additional time for performance, as will. be. a 
discussed, énfra:. No brief was filed by appellant, and. no. jo Deerns, was 
requested for the PUEp ORE: of Biescnine evidence. : a 
| rf | a | cee ; - ae Claim No. a 7 a _ 
ie some 5 unstated: cme in: the. perfirmanee of Te ponkeac. en — 


Saeco the appellant ae Hot: iano its: bende of ee in a 


Was a delay of approximately 60 days in the work of the “Sewer 

- Contractor.” ~The Contracting : Officer - allowed al - extension of 3800 

a days for performance of appellant’s work because. of that delay.. ‘This Te 2 e 
he extension was granted. by. letter of, September 6, (1957, and. was. not te gS 2 


= '8 Central Wrecking Corpotattin. IBCA=€9, 64 LD. “145; 149 (1957 yiev Cae ar haa 
oA Tt is. correct: that .the. Board does: not -have jurisdiction to. remit Hquidated . damages, 


nor ‘to make a recommendation to’ “the ‘Comptroller General for such remission,’ “under, - 


a . 41 U.S.C. 256a (Monarch Lumber Company, IBCA~217 (May 18, 1960)). However, this. ; 


- type of remission. is not involved Bere). as the ents case concerns. only. the normal exten 7 
- Sions of time under. Clause. 5. - 
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| objected to oe appellant util its letter of October 3, 1958. Appellant. | 
then asserted, for a first time, that an extension of 60 days should. | 
have been granted. me . 

- No proof has been offered by: appellant ¢ to caapee this claim. 7 
The. original.extension of 30.days was granted on the: basis of “ev1- | 


lens at hand” (Contracting Officer’s findings of N ovember 26, 
. 1958), indicating, apparently, that the appellant was able to pro-: 


_ ceed with certain portions of its own work during the 60 day period. 
Although the facts constituting the “evidence at hand” are not before 
_ the Board, the appellant has not furnished any evidence whatever 
_ that the extension should aye been for oy pened in excess of 30 
days. 3 
| ais the Board n must: ee appellant's Claim No. is 


Claim No. 2 


vs sik of pee Lita drivers began May - 18, 1957, and was. 
settled June 7, 1957. In’ his letter of September 6, 1957, the Con- 

tracting Officer allowed 21 days as an excusable delay be reason of. 
this strike. The contractor- appellant has protested this extension 
as being insufficient, claiming that. it was prevented by the strike 
from obtaining concrete for 24 days, beginning on May 17, 1957 and. 
ending “June 19 [sic] 1957.” (We assume that the appellant intended. 
to indicate June 9 as the latter date would result in a compu- | 
tation of 24 days.) Appellant’s: statement, that its records show it. 
was unable to obtain.concrete on the day before the strike began, 
cannot be accepted at face value in the absence: of evidence that the: 
unavailability of concrete on the day preceding the strike was due 
to the strike or some other excusable cause. A mere assertion is. not: 
sufficient. Although it appears that the strike was settled on Fri-. 
day, June 7, 1957, and appellant claims that concrete was not avail- » 


~~ able until . ihe: “Monday following, there is no evidence before. 


the Board to support. the appellant’s bare inference, that its Ina- 
| bility to secure concrete on Saturday, June 8, 1957, was, in some: 
manner, related to the strike. | No showing of excusable. delay has | 
been made as to any period in excess of the Contracting Officer's oe 
-_ allowance of 21 eyes Therefore, this claim j 1S denied. - ~~ @ 


Claim No. 3 : ae 


| pecir strike, on. the part of the workers in peament manure | 
ing plants, began on July.10, 1957 and was settled on July 30, 1957. | 
— Using these dates, the’ Cotitracting” Officer granted: an-extension of - 
a1 I'days for po crmanee of the contract, in his letter oo September 7 


gaay ce tuies 5 “GENER AT “EXC AVA'TING “CO. ee ca a 
: oe Oe ee September 21, 1960 _ | fp Stent ee! 


.. *2 6, 1957! ae the copelent did: not. protest: antal Ooi ober 3, 1958, ae 
oe: mod it pointed: out that due to'the threat of this'strike, its sipplien 


would not stock the “High: Early Strength” type of cement (which 
= was not in popular demand) in the two-week period just prior to the - 
strike. Asa result, appellant claims that it was unable to procure this — 


. cement beginning with June 28,1957. Also, after the. strike was Set- — : 
tied, appellant: alleges that the mantener did not ship. this.special: 


type of cement until the. larger demands for more popular kinds had 
been satisfied. As‘a result, the appeant ache it ¥ was nape to obtain, 

concrete until August 18, 1987. | = 
_ Appellant has not astablished by: competent proof that it could eee 
| received its requirements for “High Early Strength” cement begin- 
- ning June 28, 1957, had it not been for the strike. This Board has 

held, in a recent decision, that such a hypothetical date may not be 
considered as the commencement of an excusable delay period, in the - 
‘absence of convincing proof.’ Also, there does not appear to be any 
reason why the appellant was obliged to use “High Early Strength” 
type of cement. That type of cement was not. required by the speci- 
fications nor by any:-other. contract provision. In fact, the specific 
approval of the. Contracting Officer was required by Section 6-2 of the 
contract, for use of “High Early Strength” cement: Such approval 
was requested by appellants letter of J uly 29, 1957 and was granted 
on July 31, 1957. ee os 

Thus, it seems that the abnormal delays, which occurred before and 

after the actual period of the strike, resulted from the independent 
choice, by the appellant, to. use in the performance. of the contract, a 
special type of cement which could not be obtained -with. ordinary 
‘promptness. The consent of the Contracting Officer for the use of the 
“High Early Strength” cement does not permit. the appellant to pro- 
long an excusable delay, through use of his o own choice of material. 


| Claim: No. 4 | | se 
.The belated claimof the appellant, for extension of time due to 
aeutally severe weather, is not properly documented by the list which 


it presented, consisting of Department of Commerce weather reports 
_ concerning the amount of sunshine and the number of days of precipi- — 


tation for each month: from September 1957 through March 1958. Nor — 
does appellant: specify. what days, if» any, it was unable to work, 
; because: of unusually severe. weather. It is stated in the. Contracting 5 


: Officer’ s decision of November 26, 1958 (and not controverted’ by ap- 
“pellant), : that: appellant's weekly payrolls’ and inspectors’ daly. logs 3 


. a 6 Arizona @ Plumbing and Heating Company, Ino, TBCA-128 ) (August 18, 1960). 
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_ Gaaeaie: that Ghee: was no more delay that would be normal for such ’ 


time of year. Moreover, it has been held that delays projecting work 


into’ an unfavorable season of the year, which impede the progress oe | : 


of the work, do not give rise to further excusable delays.® 
In any event, it has been held that-even: where re contract provides 
that: the contractor was not required to. carry on winter: oper ations, 


td -this applied only to the winter season within the period. required for 


completion: of performance’ and not to the following ‘winter, which 

was ‘subsequent: to the required completion date.” We follow this. 

% rule, which -is dispositive of the appellant’s contention. Therefore, 

the appellant could in no.event be excused for any reason whatever,. - 

. for delays: a after J ey 19, 1958, the extended eluceaas : 
a. : es as a 

a - Conenusi0N ee | , 
*  Nooordiigly, ‘the ee is denied as sto. all of appellant’ claims, 


numbered 1 through 4, ‘inclusive. _ 
as “Tuomas M. ‘Donéroy, u ember. 


Teoncur: pee aa _ | x concur: ee ee 


Pawn, H Gayzn, Chairman, ee Jo CRN. vd. ‘Hixwss, i ember. 


oat 7 “LAUREN W. ‘GTBES 
A-28384 . Decided September 21, 1960 


| OW: and Gas Leases: Applications—Applications and Entries: Generally’ 


: A withdrawal’ of. an: oil: and: gas lease: offer received: over the signature of. the 
a “applicant. takes. effect. from the moment it is filed: and all: Tights and obliga- 
tions ‘under the offer are at: an end. ¢o instante and this is. SO even. ynoueh | 
| the withdrawal might have been filed iby mistake. Be NEE aT 
; Agency _ 


A A principal ‘is. liable 4 for nes acts. of his: agent within his. ‘express. authority. even 7 
» Where Dy: ee the agent acts contrary. the aie a directions. 


APPEAL FROM THE BUREAU oF LAND ‘MANAGEMENT 


| lace W. Gibbs has appealed to the Secretary of the Tsterion ici 
a decision of the Acting Director, Bureau.of Land. Management, dated — 


December 31, 1959, which: affirmed a. decision of the Salt Lake. City, 7 -_ 


"8 Bryne & rrr ‘Ve ‘United States, 85 Ct. C1, B36: 54d. 547 (1987). J. A “‘Terteling 
é Sons, Inc., IBCA-27, 64 I:D.,. 466, 500-1. (1957)... Of. Condon-Cunningham Co. and, cad 
B. Reis, ABSCA. No.. 1355 (winter season held not changed conditions).. oan fons, 
_ a * Primount. Desiaing. Company, Me, United States,. 80. CE. Ch, 559, 578-9. (1985). 


"September 8; 1960 


; Uiah, land doce, ddiging his request that his oil and gas ease oft, . | - 


= Utah 028195, be reinstated. os 
The facts are that the appellant’s | offer was. 5 fled” on March Be | 


a 1958, and was rejected j in its entirety on March 19, 1959, for the rea- - 
ne son that at the time of its filing. the lands applied ae were embraced a 
 in-an: existing oil and gas lease, Utah 022398. On March, 26,1959, 
Bl letter was received in the land office, signed by the appellant, ‘which fog 
~ stated that his lease offer was thereby withdrawn. Theletter,inaddi- 
tion to referring to the serial number. of the offer, described the lands | 


for which application had. been inade. Upon. receipt of this letter she, | 


23, land « office accepted t the withdrawal and closed the case, r. 

. ~ Thereafter, on. April. 1, 1959, another letter fromi the appellant was = Bee 

received by the land offide stating that the letter of. March 25 wassent 

. an error; that he meant to file a, withdrawal of his lease offer Utah oe 

‘ 033225, ann had. also been. rej jected. by the manager ; that therehad 

been 3 no intention on his part to: withdraw his offer Utah 028195, and = 
that this was done because of an error on the part of. his ‘secretary, 


_ who, without. instruction to-do so, changed, the application number | 


and legal description on a letter he had signed in'blank after he had 7 
i left his office. He Toquested. the land office. to consider. as canceled his Loe 
eee withdrawal letter. | . 


By a decision dated’ April 9, 1959, ce actitig’ manager rej ‘ected the : 


; appellant’s request « on the ground that there > was To authority. for rein-- — 


ee ete ORE Sp A Mere eane e CS hee 


‘stating a lease offer after it had been withdrawn. . The appellant filed 


“notices of appeal from this. decision: a and the decision of March: 19, of 


: - ’ 1959, , rejecting his. lease: offer. 


es x “The Acting Director held that Gibbs’ ‘withdrawal must be doosptad Pie 25 
- ¢f at, its face value, that the Department cannot be expected 1 to know the — 


“authority of. eh. ‘person, in Gibbs’. office, and ‘thet. ibe was eres to oat 


s accept the withdrawal and close thecase. eee, 
The appellant contends that he did not intend to pith. offer Sat 
7 Utah. 028195;. that the; action. of his. secretary cannot bind him, and 
-. that the withdrawal avas. “spurious. ” He further says that he canbe. 


a bound: only if his carelessness and inadvertence set in motion a chain 


of circumstances that caused an: innocent person to be damaged, that | 


| he acted promptly to notify the land office’ of the’ ‘error, ‘that. no one 7 a 
i has been injured by. the erroneous. withdrawal, and that, as a ‘result, a 
there is no reason to. Impose, upon. him, epmaegnence, of his secre- : sy 


= tary’ s mistake. ae : 
an: withdrawal of: a. _ Tendo after’ is’ ‘effective fiom he moment tg is ‘filed 


—o -yithout: any further. action by. the Secretary. . Paul D. H. aynes, 66 LD. — _ 


: 332 (1959). While Gibbs adinits the aun he argos. that it does not. | 
: apply t to him 1 in, me cireumstances. | 
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i - First, he says that the action of his secretary cannot. bind, him. — 
- According to the affidavits submitted by Gibbs, he had. authorized his 
secretary to withdraw one oil and gas lease. oiler but she withdrew 


another instead. There can be no question but that the secretary was 


at least a special: agent for the purpose of withdrawing the proper — 
offer. The problem is: whether: her authority: to act on: the ¢ one. e offer Bo ses 
: extended totheother.- J 
In general, a principal i is. liable for the acts of his agent within ae 
| “express authority even. where. the agent through mistake acts contrary : 
to the principal’s directions. 3 C.J.S. Agency § O31. 1 Therefore the - 
: erroneous withdrawal must be considered the act of the appellant. | 
However, since. Gibbs’ secretary withdrew the offer only through 


- mistake, the reali issue is whether Gibbs would be bound i he had made _ 


the mistake himself. . , 
The mistake, of course, was: lel: fiat of. Gibbs o or ont aoc the 
land office having no part in the events leading to the preparation of 
the letter withdrawing the offer. It i is, therefore, a unilateral mistake. 
The general rule is that a. contract i is not made voidable by the mnistake i 
of only one party. “Restatement, Contracts $ 5033 3 3 Corbin « on. Con- 
tracts § 608. . 2 

While this appeal i is not ic onbeatiell wih: the sented of a cnitract, 
but only with the much less consequential problem of. whether. an 
_offer remains alive, the principle. is the same. Thus the unilateral | 
mistake of an oil and gas lease offeror. in’ withdrawing his offer does 
not relieve him of the consequences of the withdrawal, which are that 
the withdrawal is effective as soon as it is filed and that the offeror 
must refile to gain any priority for a lease. Poul D. H aynes, supra. 

Therefore, pursuant to the authority delegated to. the Solicitor by 
tie Secretary of the Interior (sec, 210.2.2.A (4) (a), ‘Departmental 
Manual; 24 F.R. 1348),.the decision of the AN Director of the 

Bureau of Land roar le is affirmed. 


-'Temopons F. SrEvEs, The Solicitor. 
” By: ‘Epmunp T. Bere: 
pe ae "Deputy Solicitor, 


_ The ‘Restatenient of Agency. says: : Rane ee 
‘Interpreters and amanuenses are agents for those who have employed. them to interpret 

or to write’; 1 ei, See os me Sw oy, . . 

_.. “Comment:  _, ae : . 
' a. One employed by ‘another to incase his - mandi, to” write what he dictates or to 


- eopy his writing, is an agent of the other for this purpose. He is not a mechanism, even 


| though his authority. is: limited to translating or.to. transcribing or to transcribing and . |. 


: delivering the words ‘of “hig_ principal. As such’ an agent, he binds his ‘principal by an | 
_ erroneous-.: statement. or: ‘transcription: in ‘eommercial: transactions entered into: with per- 


..$ons. who do not know | .of the error.and to whom: he ‘is: held out. pare principal as one. 
to speak for him.’ ad _ (Restatement of Agency 2a: § i140. - 


353) : dtha IRVIN’ PRICKEDT: os ‘SONS, Ne. AGES 853 
| “APBEAL oF IRVIN PRICKETT & SONS, Ne. ee ae 
fy TBCA-203 Decided September: 28, 1960 


Contracts: : Changes and Extras—Contracts: ‘Additional Ccinyensation 


“= i ‘The amount of equitable adjustment, in a construction. contract pursuant, to. a 


~ change order requiring ‘extra work, is encompassed within the “Extra . 
_. Work”. clause when this. clause sets’ forth the cost items to. be. considered, 
7 a and the percentage, of, profit permissible. — | 


Contracts: ‘Changes and Extras—Contracts:. | Additional ‘Gompensation— _ 7 - : 


"Contracts: ‘Subcontractors and Suppliers’ 


“Where a prime contractor subcontracts extra work to. ‘another. during perform- pe 


ance of a construction contract, pursuant. to. a change article, and pays. 

: such subcontractor profit and overhead in. excess. of. the limitations. defined | 

= in the. “xtra Work” clause of. the prime. contract, for profit, and. overhead. 
| on extra work, the prime contractor, may ‘not recover the excess payments. 


since the same mist! he ‘regarded. as coming out of, or as “part of, “the . aoe 


= peeentaee of bape to which the pete contractor i is remount 


“BOARD OF CONTRACT APPEALS. 


“The eee of this appeal was heretofore desided: oe this Board: a 
The appeal arises from the issuance ofa change ‘order ‘pertaining: to. 
the above-captioned contract for the construction of a new roof over 
the Lincoln Memorial, “Washington, D.C. ‘The change order with | 
_ which we are concerned involved, primarily, plumbing work; ‘that i is, | 
. the replacement of defective drain pipes from roof drains. The work? 
was. performed by a subcontractor. * ~ The amount to be awarded: the. 

appellant for: this extra bo By. way. of bnew: aaj ustment, is in 

- dispute. eT 7 
Conte dor eopalane: was toaedba subj ect: ébutrace on September 


44,1958. It called for the construction of a new ‘root over the Lincoln . 


| Memorial; ; Washington, D.C., for the sum of $93,958.00. . The contract: 
= contained the General Provisions for construction contracts, Standard 
~ Form 23A_ (March. 1953) which included Clause 3 “Changes, ” which 
| authorized an equitable adj ustment in the contract price in. the event 


of the issuance of: change orders.’ It also contained “General Condi- © - 


~ tions” which included ‘a pertinent provision for the methods of pay- 
ment of additional compensation by way of equitable adj ustment re- 

sulting from modification of oo contract: specifications. Tt 1s paulled 
as s follows: 7 . aie ee 


rt The Board. denied’ 1 a. motion to dismiss for lack of timeliness. of the "appeal: on: Decem- . 
-. “ber-.5, 1959. | TER act Ma Be Ce hes BM, PE BRO} 


574087 — 60-1 - 
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29, ‘EXTRA WORK: ak pgp sete ott ee Dh - ee a : ; 
The Contractor shall aera a ee — Sor corer by these specifications : 

| ‘which, in the. judgment of .the Contracting Officer : may. be necessary or expedient © 
_ to carry out the intent. of the. contract or incidental in any way to the work of 
the contract, and. which, is: ordered. in writing by. the Contracting. Officer..: oe 

; The cost of the respective items of extra work carried out under the provisions 
. of this paragraph will be paid for by one’ or the other of the following tnethods, : 
: at the election of the Contracting Officer. mee a 
“ay On the. basis. of a stated jump sum price, ‘or. other condideration fixed and - 
dss upon. Dy. banat between the Contracting Officer : and. the Contractor 
in.advance;or* WEF : te ee 
(b): On. the basis of the: actual: cost of the etre: work. (inetd the Aas or 

ey rental of such plant, as may be used exclusively for such extra work and. includ- 


ing: ‘workman’ Ss ‘compensation insurance, | Social security and unemployment and * 


all applicable taxes; ‘but eacluding overhead), plus fifteen (15). percent of that _ 
‘cost to cover profit and all. indirect charges against such’ extra work. . 

In either case. an appropriate exténsion’ ‘of ‘the working time af such be deter-_ 
mined will also be. fixed and agreed upon and stated in the wr itten order. in which 7 
the extra work i is ordered i in writing. _ (Italics supplied. - ee 


The prime contractor, the appellant herein, i isa general ne ana 2 
‘shoot metal contractor. On November 14, 1958, appellant, by Change 
_ Order was required to replace certain defective drainage piping. This. 
work, which involved primarily: plumbing work, was performed: by a 


: subcontractor. engaged... in that. business... The subcontractor. was ap- 2 


“proved: by the Government in. accordance: with. the. npEOv ions of a 
ae and. all work was. satisfactorily performed. - - : 

. The contracting officer determined on March 31, 1959, that the rei : 
sum of $4,914. 87 was due. appellant as an: equitable adj ustment by: 


reason of the construction modification performed by the subcon-. a 


tractor. Appellant: claims that an increase .of $1,050.89? more Accu. 
rately reflects the total costs of performance and moves for uneTy 


judgment in. that. amount... 7 | | 
Although the. contracting ole ated appellant. 15% ere 


“to. GC 2-9 to. cover. profit. and all indirect costs.in his.computation of: 


an. equitable ad. justment as set forth in the extra work clause, the appel-: 
lant claims.an equitable. adjustment should be computed on. the basis 
of an allowance of 10% for overhead and. 10% for profit on the sub- 
-contractor’s, costs, in. addition: to the allowance. of eae to the: con- 
tractor- -appellant for profit and_all indirect charges. .. - 

_ Appellant concedes.that the contract fails:to set forth : any datinitive: Gs 


percentage: other than. the. 15%. allowance set forth in. GC 29: “Extra. —— 


“Work,” but argues that in cost: work for the District of Columbia, a. : 
subcontractor | Is s entitled to recelve 20% or direct costs for labor and 


| “2 This. duiount i 050. 89) a the difference between | $4, 914. 8T awarded ‘efi. ; 


_ Appellant and SB, 965.76 claimed. . It is. undisputed that the latter amount includes an 
- allowance to the subcontractor of 10%. for yas and 10% for: Profit. Z ee 


oe 9581: av “pisgkas CIRVIN: PRICKETT :.&::SONS; INC. ee ‘ ayia | 
Ae tT ee, , Renton: 4 23, 1960 ; tr Ge ae 


PF atas 


. oe for it its ¢ fees a overhead and profit. “It, claims that the Government peti oa 


~ pretation of, Gc 2-9 is not realistic... Tt maintains that i in the dight of se a 


_ the prevailing: practice 1 in the District, of Columbia | area, and the. allow- = 


ances made by: other. Government. agencies 4 for’ similar work, avreason- 


7 able allowance of 10%. overhead and 10%. for: profit. should he awarded = Pee 


: by way: ‘of. equitable. adjustment to the subcontractor, | mm addition to ay 


is . the. 15% allowable to:the prime contractor. | bin Ss | 
Appellant vigorously contends that the ‘Govermants coma on 


of. an equitable adjustment on. the basis of a, total allowance, of. only . 


| o ; 15% to the prime contractor. for both, overhead. and. profit,. without ; an 


ay reer 


allowance to. the subcontractor. for these items is erroneous, and not eS 


contemplated within the terms of the contract..: ee | 
~The Government just.as strenuously maintains: ‘that total atlowance i 
for all: overhead: and profit. are encompassed within the purview. of | 
the “Extra Work” rpwision of GC. 2-9, since -e subj ect contract does not. 
limited thereby to. 15%. to: the prime ee 3 In support ‘theraod, | 
94 Comp.. Gen. 917 (1945) is cited. The Comptroller General. there. 
held, in: a contract involving. also. work performed in the District of re 
Colambia, that overhead. and profit paid by the prime contractor: to 
its. subcontractor must come out of, or be regarded asa ‘part ‘of the a 
15% to. which the prime contractor was entitled by: a. provision. (Arti- 
ele 4(b)4) almost identical to its limitations with the. “Extra Work” ce 
provision GC 2-9, supra, in the instant contract... ae ; 

The Government avers that there j is No. paren ean, or : 
privity between - the Government. and. the ‘subcontractor, . and that, Se 


consequently, this Board Js without authority to decide the issues ee. 


involved. herein. 


The legal cao Ss eal by Depareasat ease in  Gabebantiatlon oe 


; of the: Government's allegation: of lack of. jurisdiction of this Board. a 
i to decide the instant, appeal. as a matter of law by. reason. a of lack of. 


| pee 309, U. S. 733, (1944) : is ‘not applicable ¢ te those c cases rates ba ‘ , 3 = 


. _ subcontractor | does not’ absolve the prime | contractor from. Tiability.? 


2 _ 8 Warren. Bros, Roads Co. vy. ‘United ‘States, Ct. cl. 1952, 108 Fr ‘supp. “$26, “831° ‘(aise 
-tinguishing the» Severin, the first and’ second | ‘Continental “cases). The Warren. “Broa.. 
case follows. the: rule. set: out. in. United ‘States ¥. Blair (1944) 321. U. S. "730 (1944). Wise. 


combe Painting Co.; IBCA-78,. 56-2 BCA 1106 — (1956), wherein’ the Board’ stated as fol- 


>, lows: “The fact that the contractor is prosecuting the present appeal for the benefit of the _ 
Dunne Company, its. ‘supplier, does not ‘alter ‘the’ ise. The. established | principle: ig that. 
a. contractor may: prosecute a claim against. the, United States for the contract. price of ax 


. . work perforitied: or materiats furnished by a subcontractor, Dee bec of whether the con- - 
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" 


-_ The icpid is devoid e any A idaie that. might be. eons as a - 
es waiver or ‘telease by the subcontractor of claims against the appellant, | 
the: prime contractor for increased. costs of performance. ° ‘Just.asthe 
- appellant, i is entitled to be paid the contract’ price whether the work 
is ‘performed by the appellant « or by its approvéd subcontractor, so it 


is entitled to be’ paid for. increased. costs attributable to. ‘changes | 
: whether the’ increased costs: were 3 incurred by the appellant ¢ or " by the - 


ae subcontractor. 


No oral hearing took pilade'b tstore the Bol AG Py inte of 4 


ee February 15,, 1960, however, the parties stipulated that the only 1 Issue - 


: ae involved herein was ‘whether : an equitable adj ustment should be com- | 
puted’ on ‘the’ basis set forth above. by the: ‘appellant. It was also : 


bes “mutually agreéd that the additional sum of $1,050.89 claimed by ap- 


- pellant should be equally attributable to ) profit and overhead j m the 
amount of S525" foreachitem.  - 
_. . In order to resolve this dispute it is necessary to decide whether ap- 
| pellant’s concept of an equitable ‘adjustment and: the proffered evi- 
dence established to the Board’s ‘satisfaction thatthe additional 
| allowance, ovér and above the actual cost of labor, material, etc., that | 
‘is'a 10%. allowance for overhead and a 10% allowance for profit as 
computed by the subcontractor, constitutes cost items payable as an 
equitable adj ustment for extra work Performed pursuant to a change 
order. fa 
_ The “Changes” clause authorizes an equitable adj ustmenit in. the 
contract price for increased costs of performance reasonably and neces- 
| sarily arising from the Change Order* The “Extra Work” 'pro- 
vision (Par. 2. 9). ‘sets ‘forth the method of computing” an equitable 
: adjustment. The latter provision enumerates insurance, taxes, social 
security, etc., as costs to’ be considered as items of actual cost, but tt 
specifically excludes an allowance foroverhead. =. 7 ; 
_ Under the terms of the subject: contract we find no provision for 
. the allowance of overhead or profit to the subcontractor. | Its only pro- 
~ vision ‘provides for'15% to cover profit and all indirect charges a 
such extra work for the prime'contractor. . 
| “The mere fact that, other contractors, engaged | in. construction work 
in. the District of Columbia, . where subject contract was’ performed, 


may haye recovered their ‘subcontiactor’s overhead ‘costs and profit 


as. ‘items of compensable expense, clearly does not warrant ¢ or authorize 


tractor 1s. Hable to. the subcontractor for such work or material, ‘but the subcontractor may, = 


: not. prosecute. such a claim against | the United States because there is no express or implied = 


5 contract ‘between the subcontractor and. the. Government. See recent decision in Appeat : 
of Patti-MacDonala and Associates, ASBCA No. 5817, (July. 28, 1960). as 
= Clause. 3. “Changes” of Standard. Form. OBA: states specifically :. “xcept a8. “otherwise 


a ‘herein. provided, “no charge: for any extra. work. or. material will be allowed. es Prior | to. x us 


- March 1953 Standard Form 23, the predecessor of Standard Form 234, ‘contained | a ‘Sep: . 
arate article on Bxtras, co 


| se “PRIMARY TERM? —-MINERAL LEASING. ACT. ~ BBR 
ee | | ‘September 28, 1960 Se eee 


: this Board granting the same, “We must ‘determine aha constitutes aa 


a an saitable adjuitineitt under: ‘the terms’ and conditions of the ¢ con- i 7 \ 


| Work 2, provision of, GG 2-9, ich ‘cudonbtediy guided. the eontract- . Se 
: ane officer:i in his: computation of allowable.costs.: .... - Pee 
The determination of ‘an equitable adjustment i is a: qestion’ of: fot oS eae 
3 to be. determined ' by the contracting officer. “Appellant has failed to 


- convince | us that the: peasy ts im his: fedinge and. ear 


@ecision ei a sei ee ed el et ie ede ey ee eS i 


We and a no > legal saikoney ae to ‘the holding of nee Canthe 


i troller General.in 24 Comp. Gen. 917 (1945), and none has been cited a 


by the appellant.: Consequently, we are compelled to deny appellant’ 


2 motion fors any. jusement, harsh as es result may" be. Re 
| “ Coscxsion ‘ 7 wg | 

The capes is therefore denied. — ae 
To OHN v J Hyxes, u ember. : | 

I coneur: ie ie : , - | s ao i iE concur: | . 


ee | Pawn. i. Gas, Chairman, oS a ‘Tomas N. Dunston, Member, 
“PRIMARY ‘TERM AS” ‘USED. ora THE nwa 1 LEASING “Act 
-s REVISION or 1960, DEFINED | Bees | 


‘ oil aid 1 Gas eases’ Generally PE GET Neat, Sra. Her 
7 Although the term “primary term” ised. in the Mineral Lidawing Act to apply to e 


4 non-competitive oil and gas lease ordinarily. means the initial term’of 
wor Wears. ‘as set forth in: the lease,. the. legislative. history. of section 4(d) of the oe 


. x Mineral. Leasing. Act Revision. of 1960, is such as to-require the conclusion - 
ee that, as there. used,. it means call periods in the: life of the lease prior to its 


ae og Ge 


3 Does. the extension of a lease ‘authorized by section 4(a) of the: ‘Mineral Leasing. _ 
_ Act Revision of 1960, enacted. September 2, 1960 (74 Stat. 781);-apply to.a lease 

in its extended. term for a reason. other’ than. production o of oll or. Bien in. ‘paying 

quantities? soe.’ : 7 Sota ane enter 


You ask the. es nea in. your <Goaroendun of September 21, 


; You: also ask whether commencement of actual drilling “would operate ee 


2 7 oa agg. to extend the lease?” 
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__Seotion 4( d). of the act, reads as s follows: ; 
“(d). ‘Any. lease issued prior. to. the enactment. of the ‘Mineral ‘Leasing Act Re _ 


ia -yision: of 1960 which has. been. maintained in accordance with applicable statutory se as 
Bs Tequiremenis, and regulations and ‘which pertains to land on which, or for which a 


- : ‘under an: approved: ‘cooperative: ‘or unit plan’ of development or: ‘operation, actual . _* 
drilling operations were ‘commenced - prior ‘tothe: end: of. its: primary: ‘term: and 


: are being diligently: prosecuted: at that : ‘time shall be extended. for. two. years and 
_ SQ long. thereafter as Ol; OF gas. is. produced: in, paying quantities. . | et ee, 
~The act ‘also contains” in<section 17 (ey: as: ainended . by eon 2, the - 
| following p a applicable ony to leases ‘issued on. or atter the date | 
lang: lease issued: under this section: for jana on’ which, Or. for Soniche under an “3 


| approved: cooperative or’ cunit plan: of development” or operation, ‘actual drilling 
_ operations were. commenced. ‘prior. to. the. end of its primary. term, and. are being | 


i diligently prosecuted at that time shall be extended for two years and so long - 


thereafter as oil or gas is produced, in paying quantities. sis 


The answer to your first question depends upon the meaning of the 
phrase “primary term” as used in section 4(d) and that meaning will 
normally. be the one given: to.it by the courts or the Department « or both. 
unless there is good reason because of other language i in the:act,.or be-. 
eause such a construction: would be contrary to the intent of Congress. 
- or perhaps because it would render this part of the statute nugatory, to 
believe that it-was used in a different, sense than 1 in other cases where: 
.the phrase has been defined. - | | 
_ The phrase made. its. first - ‘appearance j in.. section 17 of the Mineral 
7 Leasing Act amendment of August 8, 1946: “Leases * * * shall be 
fora primary term of five years, and shall continue’so long thereafter 
.as oil or gas is produced i in paying quantities, ” and “Upon the eapira- 


Bon. of. the primary term.* ™ ® the record titleholder thereof shall 
a be entitled to'a single: extension: of the lease. * *.*.” ‘Also “ * * ® the 
.% primary term. of any: ‘Tease for which: compensatory royalty is: being : 

“paid shall be extended. by adding theréto. a. period equal to the period 


— during which such compensatory “royalty i is paid.” se me Emphasis added. \ 
~ On April 9, 1947, the Solicitor gave it as his opinion that the phrase 
as: used in: thé above quotations “means the initial 5-year term of the 


. Jease,” and. specifically that the: extension granted. for periods during 


which compensatory royalty 1 is ‘paid i inures only for payments. made ” 
during the initial 5-year.term of the. lease. - ‘Definition.of Primary . 
~ Terms of Oil and: Gas Leases, 59 ID: 517.: No- decision of the:De- 


partment not: opinion of the’ Solicitor’: ‘since then has changed or modi: 


i fied this definition in any way. Instead it has been consistently relied 


| a _ upon-and followed. © Further, when the 83d’ Congress was considering. 
., ae bill s. 2380, to > amend section IT, inter ee of the e' Mineral Phessing ae 


nee | ov September 28, 1960 ie i. ae 


/ ne of F a 25; “4990, as. amended, the. Dank a in. its. ee: 


ie . on the bill of April. 20, 1954, itself suggested that the bill be. amended - 


to include: an expansion: of the. right. to. an extension. because. OL: pay: 


ment of compensatory. royalty. to include payments made. not. only, — i 
during. the. primary . term, but: also. “any extensions thereof” apd. for ...- 


oT ladies 


extension. of. ihe primary. term ae tad he. 2, proposed fanendment - 174 
would. also. extend the lease “whether. the. lease. is in.its.primary or 
4 extended. term.’ * Senate Report No: 1609. of: the bill in part. reads: 


“The present, law. provides for adding to the period, of the.5-year. term eee © 


of the lease the period for. which compensatory. royalty, - was paid. If. 
as lessee ceases to pay. compensatory. royalty beyond. its first 5-years, 
‘no. provisions. is made for extending the lease.” House Report No. 
9938, contains the: same. language. ~The Department’s report and. its 
| proposed. amendment are incor porated in both committee reports... It = 
is. thus.apparent. that prior. to. 1960, Congress not. only. was. informed _ 4? 
_ of the Department’s interpretation of the phrase but that itamended 
the Mineral Leasing Act in direct. relation.to that: definition..Itdid = 


not, however, use “primary term”? j in any, different, sense but. accepted ma 


* the. definition and provided that the extension should also. apply. to. = ee 


| any. extended term of the lease. 


-It has been suggested | that. ‘thie aes cee ee eon has Tone’ = : . | 
been: used by the oil and gas industry i in reference to leases of privately oe 


| owned land. to define. the period prior. to what is generally known | 
as the extended term because of production | whether. that period. be 


: limited. to. the initial term of years specified. in the, lease or: to-any ; 


com extensions. of that term. for: any reason other than. production. No x ; 
cases or'texts have been found to support this.. Two cases which pur-. — 


port to define “primary term” as used in such. leases: both. deal with. 


leases which obtained production before: the: expiration, of the initial oa oie 


term of years prescribed in the lease. In Cow v. Acme Land and In- 
westment Company, 192 Ia. 688; 188 So. 7 49, the. question . was whether 


. _ the existence of the lease, aemusd for a term, of 5, years.and.so long ~~ ey 


thereafter as oil-or gas is produced i in. paying. quantities. prevented 

~ the. termination of a mineral. servitude which: under. Louisiana law. 
was proscribed . unless. development. was undertaken within .10- years: 
after its creation. . _ The servitude-was created ‘September. 1, 1922. ‘The. 


i“ ease. issued. N ovember 15, 1926... By. partial conveyances. subsequent - 


to 1992, the servitude was divided into two, the two. tracts, however, - 
being contiguous. A producing well: Was ‘drilled on one tract in 1927,. 
and it was argued that: this development. served to,extend the servitude 

as. to » both. tracts. ‘The Court held: that the e primay: term of the lease | 
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“expired Noveniber 5, 1931, one eyear prior rio the expiration by prescrip- 


"Wana tion of the mineral: Hohe ‘aad that “(the fact that the-life of the* *:* _ 


_ Jease was extended ‘by production on one of the servitudes * * * did 


| notirelieve the owners of the other servitude 2 their obligation ha a 


. exercise their rights thereunder.” 
In Hing v. Swanson. (Texas) ; 291. S W. od 7 7 3y the: oC san said shalt 
0 a thie! expression ‘primary term’ as vased in the oil payment con= 


- ¢¥act means that period ‘of time in which theoil and’ gas lease might 
be kept alive: by the: payment of delay: rentals without: actual prodic- . 


: tion. rere pointed out, that the lease issued September 27, 1987, and % 


was fora period’ of ten’ years: and as long thereafter as. oil: or gas is - 


: produced from'said land in commercial: quantities. ~The question was 


whether : a stipulation’ in the contract giving one Swanson ‘a’ 60- day 
option of a surrender of the lease “during the * primary term” before — 


a surrendering the lease. * In 1950 the lessee executed a release without __ 


_ offering'to assign to Swanson, The Court'said that “the release * *-* - 
was executed two oe a half years after the expiration of the primary : 


term. an : 
 Oonsidered aholty’ sare from the 1960 act, I fina no basis for saying | 


= . nat “primary term” includes anything more than the initial term of © | 
- “years-Specified -in'the lease. Turning’ now to the act; it is clear that. 


the phrase as used in section 17(e) means the initial 10-year term of'a 
| : honconipetitive ‘leaise‘and the initial 5- -year term of a ‘competitive lease 
and no more or less. “Because of the amendment of section. 30(a) of 


= the Mineral Leasing Act to deny an extension of the ‘utideveloped, . 


i segrégated portions of a. lease for two years from the date of any par- 
tial assignment made during extension periods: for reasons other than 
| - production; it appears that Congress intended .at least as to’ future 


 Jeases, that no lease should: continue in being for more than 12 years 
| Without: production: either on the lease or in a unit to which. it was 
| i ee This of course has some: bearing on the question. before . — 


| It is not- conclusive, however, because leases issued, Prior to ne act 
- were expressly excluded. : 

- The legislative history of the gitsection: (4) (d ) ee Sonadcee 

| tion’ is that the bill as introduced in the House of ‘Representatives 


used the word “term” rather than “primary term.” It was passed 


- without. change. The Senate Committee on Interior and’ Ansular 


Affairs amended it by substituting “fixed term”. for “term.” It‘was 7 


a passed by the Senate and went to conference. There it was changed 
to “primary term.” The Managers on the part of the House in their’ 
_ statement said: “* * * and the Senate, reference to the “fixed? term _ 


of a lease was changed to ‘primary term,’ it being ane aide somdina: A 


that the es ee pee y: term’ does not. include any periods of time | 
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. _ September 23, ‘1960 


| : when itie pees is held by production.’ ze "Nothing else pees to this ae. 
~ issue has been found 3 ‘In: ie poeord which recount the: nmi his; 2 


a tory of the bill. : 


The word. “term? as. used without cudifention: in the. ie as. it ie 

a a dace means the entire term of the lease, or the period. the lease oe 

- -has to run, including both the fixed period. and. the indefinite. period: So gets, 
Cf. Solicitor’s Opinion. M-36349,. 63..L.D. 246. In fact the “fixed — 


oN 


7 period”. itself. may well be. considered to: inelude the ‘ “production” a 


period as well as any term or terms of years, in.the light of the fact. - 
_ that coal leases. under. the.same act are to be issued for ‘ ‘indetermi- 
nate” periods.’ 30: U.S.C. see. 207. Indeed the statement. by, the » 

| Managers of the House. strongly. indicates that. the conferees were of 


oa ee oe 


nome the period of time that the. lease could be kept alive ak | 
production but that to make sure that it should be so defined the House 
~ members of the Committee in their report recorded the Committee’s ae 
understanding that “primary term” which they settled upon did not 
include the period of the extended term of the lease by reason of 
aa production. I am inclined to this view also because if the scope ofthe 
-. subsection is limited to the initial 5-year term of a lease it will be =~ 


= totally useless and nugatory. - In truth I believe that it would never 


_ - -become effective unless a lessee so far lost sight of the: imminent ter- a | 
- mination of the initial term as to fail to apply for a five year exten-..°. 


sion and also began drilling a well just before the happening of that 
_event.. It.is reasonable to suppose that. Congress intended at. least to 


be as generous toward the holders of existing leases as to. future leases - 


and that it did not intend with one hand to-‘reward one lessee’s dili- 
gence, aiter nearly ten years of tenure without. doing any. drilling, : 
while on the other hand requiring another to act within five years if 


he wished to be rewarded in the same way. The general policy. of 


7 Congress i in its several amendments of the.act is to permit prior lessees 
_ to enjoy all the privileges they have with the further right to any new ; 


| : “ones. available under the amendments. Section 2, Act of August 21, 


1935 (49 Stat. 674) ; Section 15, Act.of August. 8, 1946. (60 stat 980) ae 


and Act of July 29, 1954 (68 Stat. 583). 


~ The Solicitor 3 in 1947. in construing “primary term”? ss a in sec- _— 
tion 17 of the act of August 8,.1946, found it necessary to. hold as he ae 
_ did because of the clear language of the law limiting its meaning to 
the initial 5- -year term and the provision for “a single extension. of — 


the lease” rather than for an extension of the “primary. term” and 


the language there was clearly effective to accomplish the purpose | ; “ 
by which. it indicated Congress had. | Here we are dealing with a, a a 


. 574087602 
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‘vision which if thes same degeition applies i is , wholly without present 
‘or. ‘prospective: effect; and’ the legislative bistory supports. a - broader 
definition which will bé effective.” | a | 
. The extension provided. for, unlike the one provided ‘for. by. the a 
former section 30(a) ‘which 4 1s s dropped i in ithe 7 new y law, is one > that “a 
must be earned. ' oS : 
Tt is my: éonelasion that: ‘the intent ‘of Coiigiesd3 in the enactment, ‘of | 
- section’ 4(d) ‘was'that the words ‘ ‘primary’ term” as there used covers 


the’ eritire period i in the' life of ue lease prior to the period of exten- 
ree ‘ sion because of: ‘production. © | 


"Phe answer to your second siuestibin’ 1s that ae act of the leased | in 
commencitig and continuing drilling operations is all that: is neces- 
7 to cause > the extension to become effective. ‘The law makes ‘the _ 
ye | Tanovox 1 F. ry Sima, The Solicitor. ic 


‘Br: EpmconoT. Frog; | 
oe x 0 Vicktor. 


sit Be ie ee _ RAYMOND I. ‘HANSEN Er A 
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oil ands Gas eases! “Assignments. or Transfers—0il and: Gas Leases: 
Extensions. ey ee 1 OS en OG, | ce 

| “the deparhnental. ruling (621 a D. on6. (1955), 64. lp a. “427. (1957 ) ca 185 

(1956) ) . that the partial. assignment. Of: oil and: gas. leases. during . their 

- extended’ S-year term has the ‘effect of continuing in | force all seg gregated 

"leases of undeveloped lands i is adhered, to. . 


“oil and Gas Leases: | Assignments or, “Transfers—0i and, Gas. Leases: | 
Extensions — ov 


C “The ‘Department's ‘supplemental one in _ Franco-Western it ‘Company 
| ete al., 651. D. 42%, is adhered to. } 


APPEALS. FROM THE BUREAU. OF LAND MANAGEMENT 


Rayiioad: Jy ‘Hansen, Louise Safarik, “Duncan Miller, Bichand M. : 
_ Ferguson, Robert Schulein, and Bmest G. Erickson have taken ap- 
“peals to the Secretary of the Interior from decisions of the Director — 
‘and the. Acting Director, Bureau ‘of Land Management, affirming 
decisions of land offices in Colorado, New Mexico, and California 


rejecting their offers to lease lands for oil and gas purposes pursuant — — 


to section 17 of the Mineral Leasing Act, as amended (30 U.S. C., 
1958 ed., sec. 226), because the. lands were included in outstanding 
e leases at the time the offers were filed. a. 7 


862) © RAG a | "RAYMOND? ‘Be. HIANSEN: oe aie - 363. - x 


8 eptember 29, 1960 


whe “The » appellants contend that, the outstanding, leases: were  impropetly bee 
ae ‘extended. ee - 
~The. Department. has: considered and: véjectad. many. ‘times ae argu ec 
- ments, presented by - the present, appellants against its ruling that. ‘the ea 
partial: assignment of. oil, and gas léases during their ‘extended 5- “year 


> term ‘has ,the: effect. of. continuing | in. force all segregated. leases of 


undeveloped lands (62 LD. 216. (1955), 64 ID, 187 (1957) and 
~ 185 (1956) )* and against. its ruling i in the. supplemental decision in 


7 Franco. Western. Or. Company . ét al., 65. I. D. 497 (1958), 1 that where : ; 
the Department places a, different. interpretation on an. act, of Congress. vee os 


. from. that: previously. adopted, its decision. announcing the. new. inter- i : 
cone pretation: ofthe statute is tobe given: ‘prospective. application. only 
- and’ that ‘action previously taken in’ exteriding ¢ oil and: gas leases-under 


E soe. overruled interpretation | of the’ ‘statute ‘will not be disturbed. wae 


Raymond. J., Hansen, one: of, the present appellants, was, ‘one. ‘of 


aaa those whose offers the Department, by the first #ranco Western. deci: | 


sion. of August: 14,1958 (65 I.D.°316), held should not: have: been” 
rejected on. the ground that the land embrased.in the offer.was, when. 


. the-offers were filed,. embraced in an, outstanding oil and. gas lease. 
mee overruled. a. previous. construction of section 80(a). of the. Mineral - 


- Leasing: Act; as-amended -(80.-U.S.G., 1958 ed., sec:.187a), and: held 
that the partial assionment of the Tas covering the land for which 
Hansen and: others’ had applied. was ineffective to extend the: out 
2 standing lease. oa : 
. Thereafter,..by. the Pe er decision. i in ‘bie case, the ‘Dep: art- 
’ ment determined. that its August 11, 1958, decision was to have-pros-.- 
pective. are coon only, and, held. that partial, See of. leases | 


ee Wega a eas 


before. August 29, 1958, syould be od Tt. peated. its ‘August ae : 


11, 19583: decision: iseotar as it. held: that the and: involved in that 
| ‘decision was available for oil and. gas: leasing on July 1, 1957, when. . 
_ the offers. of Franco: Western. Oil Company and Raymond. J. ‘Hansen 

. were filed and. the offers of Franco Western and Hansen. were rejé jected. 


= Hansen. then brought. an action against. Fred A. Seaton, the. Secre- | 7 
tary. of the. Interior, in the: United. States District. ‘Court. for the eens 
District of Columbia: (Civil Action No. 2810-59), seeking. to. have _— 


the departmental rulings that partial assignments under section 30(a) — | 
= of the Mineral Leasing. Act extend the retained as well as the assigned. 


<1 Raymond de gna. ‘Harold J. ‘Hansen ‘et: al, ‘A-27508 ‘(Ganuary 3, +1908) . “Richard P. _ 


ait DeSmet et al., “A-27837- (October 29, 1958): 


2 Duncan Miller, . A~28093,.. ete. (October 30, 1959) : : M. Blaine ‘Beteneon., A-28111 Ee, 


» | (November : 23, alas ‘Louise ha et as _A-28307,. ete. (April: aes THEO) 
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7 : portions of oil and gas co overruled and the supplemental dscision 


in Franco Western set aside. “Hansen: prayed that the sone order a 


- the Secretary. to issue a lease to him pursuant to his offer. 
On July 19, 1960, Judge Luther W. -Youngdahl rendered | a ‘memo- | 
| randum opinion in ‘which he expressed. the opinion ‘of thé court. ‘that | 
the: Secretary’ had “correctly interpreted sec. 80(a) of: the. Mineral a 
. Leasing Act, as amended, 80 Us c., “Sec. 187 Ta), (98 ed): ” sone: | 


- ‘memorandum continued: 


However, the Court is. also of the. opinion. . that the Gepleabar 30, 1958. opinion 
in Franco. Western Oi Company is incorrect in extending the prospective nature 
. isi the Department's August’ iu ey 1958 ‘opinion » to. the plaintiff. | “That: is’ to say, 
' while economic ‘anid administrative practicalities made it: nécessary:: ‘for the 


defendant to declare that the August 11, 1958: decision: was prospective, in that | | 4 
it. would . apply only to assignments. after. August. 29, 1958, the. Hagood-Savoy _ ; 


a Petroleum: assignment : -should not. have. been included. This assignment—but 


i. only. this one—should have been declared of no effect even though it was made ; 


| a before’ August, 29, 1958. See the next-to-last passerane ¢ of the. ue 11, 1958 


| opinion. | : 
Counsel are requested to submit an ‘order. “[umphasis added. 1 


"Thereafter, on August 2, 1960, the court ordered : | 
a: ‘That the partial assignment of federal oil and gas lease Los Arigeles 087439, mh 


from L. N. Hagood to Savoy Petroleum : ‘Corporation, filed June. 17, 1957, was | 


| ineffective, and that. the said lease terminated on Ju une 80, 1957, by operation we - 
: law. . 

2. ‘That the plaintiff's offer to, iene the SH/4 See. 3, , Township iW North, Range 

24. West, S:B.M. should: not have been rejected on the ground’ that said land - 


_ was, on July 1, 1957, embraced in an outstanding oil and gas lease, and the 7 
. defendant, 1 is” hereby directed not to refuse ol evant Dae offer on | that ane 
ground: ae ; ek ae tat ex es: 


’ Thus both’ the: “Departiii’y constuction of section a BOCA) of r the : 
_ Mineral Leasing Act and its action in recognizing partial assignments ; 


of ‘oil and gas. leases in the twelfth. month of their tenth year in . 
Augist 1958 filed on or ‘before August 29, 1958, have the: ‘approval of 


the court: 


In the itetthidtanioas; it ‘was. proper. to rej ‘set the aiibellaits offers: ee: 


ge J Dhetefore,” pursuant to the. authority delegated ‘to the Solicitor by 

the Secretary ‘of the Interior - (sec.’ 210.2. 28 (4) (a), ‘Departmental 
Manual; 24 FR. 1848); the decisions of the Director and the Selb 
i Director o the Bureau of Land d Management a1 are affirmed. ia 





- Tanovom F. Staves, The Solicitor. 


Mo Be wy el on so. By: ‘Epuonp T. ees, — 
kas nie oi eis oer ce te Deni Solicitor. 


. ; ; “35 365)" on ‘ ce ane O TRIANGLE: CONSTRUCTION. CO. “ seid aves : 865. i 
- "APPEAL OF TRIANGLE CONSTRUCTION COMPANY. Pee 
= 1 TRCA-282 | Decided October 3, 1960 oo cape be ORG . 


rc a Rules of Practice: | Appeals: ‘Hearings, ae pre ee os ae it afissie : ee . 
‘Where: the parties. to an appeal’ agree: to: submit: the matter: in ‘ alspute for. deci- Dn, ae : 
 -gion:by’the IBCA: on depositions: ‘and without a: hearing, the Board -will: nor- OO ea 


gee: “Gaatty grant an order: permitting such: ‘Submission with: depositions, pursuant a 
to. Appendix A of: the. Rules: of. the Armed. Services Board. of Contract ‘Ap- - 


- ae pee since the IBCA does. not have express 1 formal rules | on such matters. = pe SE 


“ORDER. 


“ta. its. Notice of ‘ieeast dated. eee 23, 1960, eae aoe ae = 


quested a hearing. | Because of the comparatively ‘anal’ amount of — 
the claim, the Board suggested to both counsel in letter of September 
- 91, 1960 that-in lieu of a hearing, the appeal be decided on the record, — 
with. leave tothe parties to present additional evidence by. depositions 
and: exhibits; | pursuant. to Appendix A of the Rules of the Armed. 
_ Services Board of: Coritract. Appeals. The use.of those rules .as-to. 
7 depositions i is acceptable to this Board. since the Board does not have : 
express formal rules on such matters. ‘ "2 
| Appellant through. its counsel, has. agreed t to the foregoing De a 
cedure i a, letter dated September 26, 1960. . t 


Accordingly, : no obj ection. thereto having) been filed by Department —_ 


| Contisel, tis | 


ORDERED, that the. spiyities hereto file with the Board such depo: ae 


‘sitions: and. ‘documents as may: be desired . to. be considered: in the 
determination. of this. appeal, pursuant, to Appendix A of the Rules” - 


‘of the ASBCA, on. or before. December 31,1960, in lieu of oral testi- 7 


mony, with-leave to. either. pene ss to move. fora an. extension of time: for | 
te the: submission of such evidence. aetna” re ee 
i -Pavn ae Ganrn, Chairman. 


“Tuomas M. Durston, Member. on — 


Jo oHN J. Hirwas, M ember. 
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aes Rules of Practice: Appeals: Generally : 


' There is no ‘further right’ of: appeal: to. ihe: Secretary from: a. Aecision: of — . . 


= Solicitor OF: Deputy: Solicitor: issued. pursuant. to a: ee of oe : 
“froma. the: Secretary: to decide. appeals to. the Secretary... eat euss 


7 a Rules of Practice: ‘Supervisory Authority. of ‘Secretary 


| “In 'the exercise of. his supervisory authority, the Secretary of the Interior ‘may -; 
-. PTeopen. any case affecting eg lands:s so long as the Jand remains under , 
his Jurisdiction. | agit ee ae <4 


7 Mining” Claims: I Power Site Lands—Mining ‘Claims: ‘Special Acts" 


- The ‘Department accepts the decision. of the United States. District Court § in : — 


Sy i “M acDonald v. “Best holding that the Mining Claims: Rights Restoration Act. 
amar sy ae 1955 ° does: ‘not provide ‘for, or authorize, the forfeiture of mining claims 

located: ou, -powersite: lands: for ‘failure. of the. élaimant: to: file: a copy: of his 
28 aay notice, of location. in the land office: within. the time. apeciteds in the. act... 


Solicitor’ 3 s Opinion, 641 I. D. 393 (1957 dy no paste followed. 


"RECONSIDERATION 


oes E, ‘Biiniaugh hag flea a “tiotice’ of aioe t 16° She’ Seorstary fiom 
: a decision signed by the Deputy Solicitor on’ July'12, 1960; affirming - 
a ‘decision by the Acting Director of the Bureaw of' Land Management | 
holding four. mining claims of Burnaugh to be nw and void. 
“There is no right of appeal in ‘the ‘Department from a deciiga 
| signed by the Solicitor or Deputy Solicitor pursuant. to the authority 
delegated to him by the Secretary, ‘cited in:the decision ‘of J uly ‘12, 
1960. Consequently. ‘Burnaugh’s’ ‘Purported, appeal : ‘could ‘be. sane , 
marily dismissed’ for this ‘reason’ ' However, ‘the’ Secretary- of. the 
‘Interior retains supervisory. authority: over: all cases involving publie- 
“lands s so long as the lands remain: under his. jurisdiction, and he may 
-reopen or reconsider. any decision affecting: such lands where the 


| circumstances warrant. - Onited States v. United States Borax. Com- 


pany, 58 I. D., 426, 430. (1943). For the reasons to follow it seems. 
necessary to. a consider the. decision of J uly. 12,, 1960. . oe 


~~ The land on which Burnaugh located his mining eve was reserved eo 
as a powersite on Ji anuary 24, 1921, and. under the law then in effect 

- became unavailable for “entry, ieee con or other disposal under the *:— 
“laws of the United States” without affirmative action by the Federal 

Power Commission or by the Congress. The land remained unavail- 


a able for the location of mining claims until the adoption of the Mining - . 


3 Claims Rights Restoration Act.of 1955 on August. 11, 1955. (30 U.S.C. °° 
oat oe baie secs, wien _That act pero powersite lands to. mining — 
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ae _ October 4, 1960. - 7 ‘7 


~ location but: requires : ‘the c owner r of any. ‘olaind located o on. ee ree) fo fa oe 
file in the land office within 60 days after location. a, copy of the noti foes 3 


of location. of the. claim (30. U.S.C:, 1958 ed:, sec. 623).- Burnaugh_ 
- relocated his four claims. (which: had originally been: located in’ 1954) : 


on July 2;:1956, but failed to file copies of the notices of relocation in — 


the land affice within the 60- -day period. “The decision of J uly. 12, 1960, , 


oF held his claims void for that reason, following 1 the Solicitor’s S: opinion ae 
™~ of October 30, 1957 (64 L D. 898), and other departmental. rulings. 


_ Two days later, in the case of Frank M acDonald v. Raymond R. = 


"5 | Best et al., Civil No. 7858, the United States District Court for the | 


N orthern District. of California, Northern Division; held. that. the, act 


of. August, 1s 1955, -does.not provide for,.or authorize, . the forfeiture a 


© 26f mining: claims for failure-of the claimant to file‘notices of: location: ee 


in the land office. The court discussed and —* with the’ © Solici- at 2 
. tor’s opinion of October: 30; 1957. . e a 
. Although this Department. oes 6b, agree. oa the Sie Site eh 
: pretation of the’1955. act, the Department: is: accepting the.-court’s 
decision because the: question: presented has been determined not'to be 
of great. administrative importanée. In view thereof, ‘the » Solicitor” So 


: opinion -of October.30,1957, will no longer] be followed. 


Accordingly, pursuant. to the authority delevated + eo the Solicitor rs : 


by the Secretary of the Interior (sec: 210.2. 2A (4) (a), Departmental 


oe Manual; 94 FER. 1348), ‘the Department’s decision of July 12,1960; .: . ae 


| is vacated: the decisions of the Bureau of Land Management. declaring’ : 
| Burnawgh’s claims to be void: for: his’ failure to récord his' locations’. 


ee in the Tend office are reversed, and the « case is remanded to: the’ Bureau’ | 


of. Land Management. for such further action : as Bite bs nee, ues: 


consistent ie this decision. 


| Trmopore F. Srevens, The Solicitor. on | — ‘ 


\Byt Eparwnp T. Fr, oe Se 


ts tect Solicitor. | 


eee Sein JOHN P. ‘DEVER 
7 828888 ay. | Decided October e 1960 


7 OL and. Gas Leases: Known Geological Structure 


‘Where the facts on which. a’ determination: that. ania ‘is: “within: the: ‘nowt’ - - 


. geological. structure: of .a. producing ‘oil and: gas. field are known: prior. tO. the. 


- date on which, a noncompetitive offer to lease for. oil,and gas is filed, it is; | 


. the. date of the ascertainment of. the facts and not the announcement of it 


~~ that ‘determines: whether” lands © are “to be- leased competitively: or = ee 


noncompetitively. as 
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oi and Gas cry ‘Known Geological Structure 


a “Where the’ Director ‘of ‘the Geological Survey has. determined that lands. ‘are. . 
swvithin » the known. geological structure: ‘of a producing oil or gas field, and’ 


i : thas filed a. diagram in the land office. showing the limits: of the field; lands. - 
- found to be within such a structure may be leased: only competitively after. 


| the date on which the facts on which the determination. of the: ‘structure is: 

; _ based are ‘known. and a ‘noncompetitive. offer covering lands within. the. 
. a structure filed before. the pronouncement of the definition of the structure 
- ‘put after: the’ date on. which the facts were ascertained must be re] jected. | 


Oi and Gas ‘Leases: “Known Geological Stiucture 


“Where the Geological. ‘Survey reports that. land in an. offer. is 3 within bine: known - 

| ~* gédlogic structure’ of a producing field, that report is not. to be disregarded. | 

os or deemed overruled ‘by a later statement of the Survey in filing a map of the 

ra revision of the: field that ‘the. ‘date-to be. considered in any action affecting 
aa land in: the. field:;is the date of: promulgation of: the: Cennition:, a date subse- 

oe quent. to. the filing of the offer... te ey ee e ee 

Oil and Gas Leases: Known Geological Sizdotinre:- 


In making” a: determination of a ‘geologic: structure | “undefined; i ‘the Depart- 
-ment has ‘never prepared maps: or diagrams and the regulation governing 
' definitions of known geologic structures. has never. required the pr eparauon. 
‘of maps or diagrams of the undefined structures. a St. st . 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


J ohn i Dever has appealed to the Socretaeys of the Interior from 
a decision dated December 31, 1959, of the Acting Director of the Bu- 
reau of Land Management which affirmed. the rejection. by the Chey- 
- enne land office of his noncompetitive oil and gas lease offer, Wyoming | 
066369, as to the. Sly (lots 13, 14, SWl,, W1,SEITZ) sec. 2 and the. . 
SWUNWi,y sec, 11, T. 26 'N., R. 113 W.,.6th P.M., Wyoming. 3 

Dever filed his offer on June 9, 1958, for these lands, and the Si, sec. . 
15, same township and range. ite eae with the usual practice, 


‘83 the manager asked the Director of the Geological Survey for a report 


on.the land described. in the eon and 1 in & memorandum dated J une 
24, 1958, the latter stated : | | 

The land described in secs. 2 and 11. #3 in an undefined addition to the known. 
- geologic structure of the La. Barge field, effective prior to date of this application. | 
| The remainder of the land is” not -within: the known Seologic structure of a pro- 
ducing oil or gas field. [Emphasis added. | a | _ 
‘Thereupon, on-June 380; 1958, ‘then manager as ‘Dares a ie a | 
fective July 1, 1958, for the. sy, sec. 15 and. on : May 15, 1959, the offer 7 
was rejected as to: ae land.in sections 2 and 11. big | 

Ina memorandum dated July 9, 1958, and ee m as ae office 
on J uly 14, 1958, the Director of the Geological Survey announced the 
revision. and consolidation of the Big ‘Piney- -La Barge f field, and Pees - 


os 8671 ee a ee me «JOHN ::Ps )DEVER: oss.) + oe Soe — - 
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on 1 file in ‘the inne office a, , plat: of the ihown geologic pees OE ‘ie 


_ field. The plat stated that. the field included. areas previously within . an 
the known. geologic. structure of five fields, that it added 76, 081 acres 
_. to the previously defined 49,993 acres for a total of 126,024 acres and 


de that. “In. accordance. with. sec. 199. 6, 43. GFR, L define: the known geo- oes 


logic. structure of the Big Piney-La Barge. field as indicated hereon, 7 
revision and. consolidation aaa June 24, 1958. ” _ | 
The memorandum. said that: | a 


| The date to. be considered in connection. with any action amecine: the: iad -_ 
. involved is June. 24, 1958, the date of promulgation of this definition. 


: Sections 2 and 11, T. 26 N., were among the land added to the he combined bee . | 


. f field. 


ae ‘itlowed in — Sativaty: because it was’ filed befare the effective = - 
date set by the Geological:Survey. The Acting Director replied that — eee 
_ the Geological Survey informed him that the date:.of June 24,1958, 


_ was determined to be the controlling date for-the consolidation of shes : | 
previously defined five fields, that actions prior to that date would be — 
Judged. on an individual basis depending on. the facts in. each case, . 


7 that the facts upon which sections 2and.11 were placed in a known 


_ geologic structure were ascertained as early as February 28, 1958, 


‘arid: that,-as a result, they were in a known. geologic structure. as of oH 
that date. | 


In his Si to. the Sesiane Dene Pee a, ee oe os 
tentions which are. not entirely clear. First, he agrees ‘that it has. 


~~ been the well established rule that it is the fact that the land applied. poke 

_ for isin a. known geologic structure of a producing field “and. not.the 
..fact whether notice of designation has been given: by the filing of 

. maps: and~ diagrams. in. the: “Local: land. office” -which determines ‘the 


ou allowability of an application.. He concedes that “there must neces-- 


sarily be a lapse- of time between the time it is first: determined that. 
certain land is. in a, known geologic structure and the time the plat. is 
prepared and filed in the land office.” If this is so, then the only: 


a question 1 in'this case would be whether it was dstermiried that the land 

in question was in the known geologic structure of the Big Piney- La- 
Barge Field on or prior to June 4, 1958, when Dever filed his offer, 
| notwithstanding the fact that the plat of the field was not filed until”. | 


< July 14, 1958. 
On this point ‘Dever relies wholly on the statement in the Survey’ S. 


< . memorandum of July 9, 1958, that “ [t]he date to be considered in - 


- connection with any gcticn affecting the land involved is June’ 2, 4, ; - - 
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1958, ans date of promulgation: ae this definition.” This language : 
| admittedly could. be interpreted the way. ‘Dever interprets it. How- — 
-. ever, on the. plat itself it is stated that the “revision and consolidation 
[was] effective June 24, 1958.” Moreover,. and this is decisive, in the. 


7 ‘Survey’s earlier memorandum of. June 24, 1958, which’ was ‘directed 


_ specifically to Dever’ S offer, the. Survey ; stated flatly that the land in- 
- question is” in an undefined addition to, the known geologic struc- 


ture of the LaBarge field, “effective prior ‘to date of this application. ” 7” 


‘This first plain Gieqnivocal statement directed specifically to Dever’s | 
offer is not to be considered contradicted: ‘by a later general statement: _ 
| pecom pany a revision and consolidation of the ‘Big Ve ae age | 
. fields. : USES a ace fa : | 
| Decks mentions the sadn OM na of Ju une » 24, 1958, a ignores it : 
in his argument. : “Seemingly he regards it-as of! no effect: “Why, he 
7 does not make clear, but apparently it is on the basis of his further- 
argument that although the effective date of a definition may precede’ — 
_ the filing of a plat, nevertheless.a plat niust’ be filed. - ‘Consequently, 
only the plat is to be looked at’ for the’ purpose: of determining the 
-effective.date.of the definition::.. In this: case, the effective date is June. _ 


: 941958, ‘because: of the statement j inthe memorandum: of July 9; ake | 
at completely 4 ignoring the more explicit. statement-‘on the plat. itself). 


_ . This presents the question whether a determination that land :is in 
_ aknown geologic structure, as was made in the Survey’s memorandum 
of June 24, 1958, can. be. made without. then or later making: a plat — 
defining the structure.’ The answer to this question appears upon an 

_ examination.of the. pertinent. provisions of the Mineral ee Act. 

and. the: ‘Department’s regulations and practice: under that-act. : 
-. The provisions of the Mineral Leasing Act: pertinent to: this: ap- = 
: Dank are found in sections-17 and 32 (30 U.S.C., 1958 ed., secs. 226, 
a sonia oat the: time: when. 1 Dever filed his. offer, section v7 stated i in: 


_ * * When the lands to ibe leased are’ y within ahy Ihown veniGe ical structure | 
of a ‘producing oil or gas field, ‘they. shall ‘be. leased’ to. the highest. responsible. : 
qualified pidder. by ‘competitive bidding. ‘under: general reg ulations : He SE When: i 
the. lands to be leased:-aré: not. within’ any: known: geological structure: Of a. 
; producing . oil.or gas field, the. person, ‘first . making . application.. for.. the lease 
_. who. is. qualified to hold a ‘lease under this Act. shall ne entitled to a lease. of 

— such lands without competitive bidding. m Le fo ag 


| Section 39 reads: re re Bare aor : a 8 - oO 


oe: # the. Secretary. of - is, Interior Jis_ ‘authorized. ton Sreseribe. necessary | 
and | proper. rules" and. regulations -and ‘to do. any. and. all things. necessary, to | 
carry. out. and. accomplish ‘the purposes of this. Act, also to fix, and determine a 


i BET] : ee com JOHN? Ps DEVER ° es fas cre) a. a - 
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Pex the. podeiney lines of any, _structure, or ofl, or gas ‘field, , for the purposes 9h: _ 


| - - : vided: 


a 7 Mineral ‘Leasing’ Acti in 1920 , provided: — 


this Act * * *. i ie 
At. the. time Dever filed his offer: the: pertinent & mgolaton pro- - 


The Director. of the >, Geological Survéy, will, determine the bonndaries. of the ae 


| “nown, geologic. structures of producing oil. or gas” fields + e* .Maps or. dia~ - 
grams showing. the. boundaries of. known geologic. structures. of. producing oil 


eae or. gas fields” # * will. be. placed. on. file in. the appropriate: district. land office, ae | 
, and office of the oil and gas supervisor. 48. CFR. 192. 6.) e , 


The. original: regulation, adopted: shortly: after enactment, of of the | 


7 “The poundaries of the. geological. structures of: -producing’ oil or: gas fields will 
. -be, determined. by the. United. ‘States. Geological Survey, under. the. ‘supervision. : 


of the” Secretary’ of ‘the: Interior, ‘and. maps-.or diagrams: showing. same. ‘will. be: | 


placed on file in local United . States. Jand. offices... _ Cireular. 672, par. 2 AT LD. 4 7 
487, 438 (1920). Bae . 2 
In: an. ‘Appendix! weinioa, with the Se Sag entitled. Digest of | 
| Decisions: and Opinions 1 In connection. with: the. Administration: of the: 
: Act. of, February. 25, 1920, as’ «Applied t to Oil. and. Gast tl the. 6 following, i 
-paragraph-appeared :, ee 0 ee ee ae oe 
“Where: after epplledtion’ under section 13 for : a - péemit: and’ ‘before permit 3 is 
granted. the land is designated as. within. the. structure’ ‘of. a pprognene oil or gas 
field, permit. can not be allowed. AT LD. 466.. Jo oes ox 
Shortly, thereafter, the, o. Seoretary: reconsidered. this statement ¢ and 
directed that", oo 7 


im, a e ‘qualified: persons whe 1 filed proper’ applications for oil or gas prospecting ee 


permits under the act. of: ‘February: 25; 1920;-canx not.and. should: not be: deprived: 
of. their rights. if, because of delay. in’ action upon the. applications SO filed, there 
intervenes a designation by this Department of the lands. as being within the. 


geological structure of a producing oil or gas field occasioned: by a discovery of ~ 


se oth or gas subsequent to the. filing of the application im the local land office: Ac. | 


. cordingly, said. regulation: ig. her eby revoked,..and:in: future oa aaa will ‘be . 


eae adjudicated i in accordance with the views herein expressed. | 


: The, statute, however, “specifically : forbids :the . allowance. ‘ands approval of: ane 


_ prospecting: permit. upon: lands: within a: ‘Senown- geological structure. of: ‘@ pro- 


~ ducing oil or-gas field” (section 13); and in:section.17 provision is made for. the. 


: _ disposition of. unappropriated. Jands in such structures: by ‘competitive bidding. — 
Therefore, nothing in this. opinion shall be construed. as “modifying or affecting 


* previous decisions of this: Department: to. the- ‘effect that prospecting permits: ‘can 


| fe, not: be allowed. within the: geological structure’ of a producing: ‘oil. or: ‘gas: field;: — 


go known and. existing at and prior.to.the filing of the application for the ‘pros: 


- pecting permit. Instructions, April 23, 1921, 48 LD. 98 (1921).. _, pBmphasis : 
me added.] _ 7 rn ae 


on The regulation was: amended by Cirenlar 2039, Match. 17; 1960. (25 BR, KR. 2421), aiseussea: 


later. . 
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A few months later, j in Charles R. H ae 48 L. D. B55 (1921) ’ where. : 


the facts were that the land applied for became productive on Feb: 


-ruary 19, 1920, Haupt filed his application for a prospecting permit hee 
On. ‘March: 5, 1990, and the land. was’designated’on A’pril 15,1920, as. 
being on a known geologic structure of a producing field, it was held: _ 


_ oe The application. for. a ‘permit. was ‘filed’ ‘subsequently to ‘the date ‘(Feb-. | 


ruary ‘19, 1920): when the field’ ‘embracing’ the land became’ productive. Only ‘the - 


. extent of that field was determined subsequently—necessarily always’ a ‘determi-. . 
- nation some time following the beginning of production, as determination of the | 


- | limits of the geological structure, like other steps in the classification and ads a 
ministration: of: the; public. lands,. requires. time for. ‘investigation. When: the . 


limits of a producing field are determined, the determination must necessarily. 
relate back. to the time when the production began. Those who during that in- | 
terval apply ‘for permits. under: section 13: of the’ leasing act, covering lands. 
_ in ‘the neighborhood of where production was begun, are: unavoidably at risk of = 
| _. rejection : ‘of their ‘applications by ‘reason of the belated inclusion: of: whe lands. _ 
sought: within the field of production. (Pp. 357-858. )-. 7 ps Se 


The Department adhered to the edie’ laid dow § in ‘these dee | 


7 cisions in many later cases. H. A. Hopkins, 50 L.D, 218,216 (1923) ; — 7 


ae Mountain States Dewelopment Company V. Taylor et al., 50 L. D. 848, 
853 (1994); Harry Wann et al., A-19657 (November 25, 1985), a aff'd | 


Wann v. Tokee, 92 F. od 915. (D. C. Cir., 1987) ; Cae OC. Vournas,, | oan 


56. LD, 390, 393. (1938) ;. Sun-Tea. Ponaleun, Company,. A-24453. 
(April 4, 1947); The Texas Company, A-26214 (July 27, 1951) ;H. Be 
Christenson, A-26221 (August 31,1951); Brnest A. “Harison, A-26375. 
. (May 29, 1959) ; Maz Barash, The Texas Company; 63 I.D. 51 1 (1958), hg 
reversed, Barash v. Seaton, 256 F. 2d 714 (D. C. Cir., 1958). a 


Inthe Wann. case, SUPT, In which Wann’s application for a-noncom-- 


petitive oil and gas lease was rejected,.the First Assistant. Secretary,. ae | 


after citing section 17 of the Mineral Leasing Act, as originally en- - 

acted (41. Stat. 443) and as amended by the act of aes 21, 1935. - 
(49 Stat. 676), and. section 82 (supra), stated : he ey Be | 
| - But that. [see. 82] eantot be taken-to mean that unless tliere has been a fornia Be 

definition of structure which has been noted on the records of the Land Depart-- <a 
‘ment. oil and gas deposits belonging to-the. United States, and not otherwise- _ 
reserved, must be ‘held vat to prospecting perm: or to. lease without com- . 

| petitive bidding. > Po 7 a 
Wann then filed a, “pil of complaint i in. the ‘Suipreins { Cain of “the: oe 
| District of Columbia seeking to compel the Secretary. to. issue him an. 
oil-and gas lease.’ From.a denicion dismissing his bill, Wann.appealed. — 


to the: United States Court of Appeals for the District of Columbia... 


In his brief, the appellant contended that it was error for the lower 


. court: to. fail to hold that lands are not within the known. geologic: 


‘structure of a producing oil and gas field. within the meaning, of the: , 


_ is ee » JOHN’ BDEVERS ORO Bee i BIB 
i rr es October 4, 1960 i © et 


“Mineral aes Kate as. amended, ‘until ihe ao lines of oe ee 


_ Structure are determined by the Secretary of the Interior... The Secre- 
‘tary, on his part, argued: that he could make the required determination = 
after an application had been filed on the basis of the facts known to 

: Seis: at, the time of the. filing of the particular application. 2 oe 
In affirming the order of the. lower court, the: Circuit Court. held:. 


> Plaintif’s complaint that the ‘Secretary’ s déterinination of ‘the location of tie oo 
a? Jands was made after the filing of plaintiff's. application is” ‘without merit. The - 
" : Secretary’ s determination was that the lands involved were known to ‘be within Pas 
| 7 ‘the: geologic structure: of a producing: oil ‘and: gas. field, both. when’ ‘the posting oo 
oe "was. made and: when the application: was filed, and in making this. determination oe 


~The. relied. upon the fact that it had been known since ‘1931 that these lands. were. 
‘within the geologic structure of the Rodessa’ oil: and gas ‘field. It does not appear : 


| that the Secretary. took into. consideration facts not known until after the ¢ date a 
. of the application. * * * : : | | oye: 
. Nor is there anything ae ees in the statutory. provision authorizing t the a 


: Sottetacy to fix and determine the boundaries of all oil. and gas field. structures. 


Section 82 of the Act of February 25,-1920 (41 Stat..450; 30 U.S.0. § 189 180", a 


DU. Ss: O.A.-§ 189]),: upon. which plaintiff | relies, provides, in: part. 228 follows: 


— “The: Seeretary. of: the: Interior: ‘is: authorized to prescribe necessary and. proper a 
‘rules ‘and: regulations: and: to do any ‘and. all things necessary” to carry: ‘out: and ~ 


ee ‘accomplish the purposes, of ‘this Act [sections 181 to. 194, 201. to 208, 211 ‘to 214, ‘ 


| 221,228 to 229, 241, 251, and 261 to 263 of this title], also te fix and determine | 


' the boundary. lines of any structure; or oil < or: r gas field; for: the Durpones of this . 
: Act [thereof]: 3 Ga, ‘ 
' It will be otserved that the language of. this. section | is permissive, But, even | 


if it were to be considered mandatory, plaintiff's. position would not be improved, ~~ 


since there is: nothing which necessarily: requires that boundaries be fixed prior 
to an application. — In the instant case the Secretary determined the location - of - 


| ‘the lands in question, as being within the known geologic structure of a produc- © 


ia ing. oil field, as. of the time when_ the application’ was. filed, not. basing his de = 
| termination: upon facts | Subsequent to such ae ‘This. was sufficient. Wann 
ov: Ickes,. supra, D. 217. oo es 


 Ttis itaportant t to nots thats ee 39 as die Aeneral Teasing ‘Act | 


ve tins never been amended and that, until recently, the provision of the... | 
oil and gas regulation relating 1 to the definition of pro ducing structures a 


and the filing of maps and diagrams has remained escentially, the same 
since the first regulation was issued March. 11, 1920.7 - ne 


- Furthermore, the Congress several times eensively ambided sec _ 
tion 17 of the Mineral’ Leasing Act without indicating. any ‘dissent : 


from the Department’s practice. Act of August 21, 1985 (49 ‘Stat. car 
676) 5. act. of August 8, 1946 (60 Stat. 950); act of Tuly 29,1954 (30 — 


= s — 1958 ed., sec, 226). The. Department's opinion. ine Maw oo 


2 Off and-.Gaé-Regulations, par.2,. at LD. 431, 4885 43 CFR, 1940 « ed., 192.85 43 crn, ae 
1949 ed., 192.6; 48 CER, 1954 ed., 192:6 ° : 
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, Barash, The T estas CO ompany, ‘supra,  ercwed the legislative history 

- of the 1954 amendinents ‘and pointed out how specifically the. Depart- 
_ment’s practice, as it. related to extensions of oil and gas] leases, “had. 7 
been called : to Congress? attention. “It then, concluded :: ie ae 


“hus, tt is apparent that ‘under both’ the 1946. and 1954 amendments to ‘the 


| Miner al Leasing Act the Department made élear’ its position that rights depend- ne a 


‘ing: upon ‘whether land. was in the known geologic. structure of: a ‘producing oil . 


and gas field were.to be determined as of. the date of.the ascertainment:of the : 
' fact and not the date. of its pronouncement. and that the Congress,. in adopting a 


the 1954. amendment, accepted and acted upon that position. : AR. 60). 


| “Thus; the Department’s practice has béhind:it administrative, judi: : 
a fal” and legislative sanction. In addition, it is based “Upon ‘sound a 
° technical and. administrative reasons. | ch 
Ina recent. circular?-the Geological: Survey. has. explained carefully : 
the: procedure followed 3 in making determinations of .known. geologic | | 


structures and demonstrated why most: ‘determinations’! must be made c te 


, without maps > 


The. houndanice of Icnown. weclonies str muctanes! are asteeminéd By: ae Director, 


a es : whee ye Pa 


| mr 05 Geological | Survey, by. delegated..authority,.from: the. Secretary. of .the’ In- 


terior, as. prescribed by 48 CFR 192.6... Plats (fig. 1) approved by the Director, 


| Geological Survey, showing . defined boundaries. are : ‘Placed ; on. file in. the. local’ =. > : 


land -offices of the Bureau of.Land. Management and. in offices of the Oil and Gas | 


-. Supervisors. and. Regional. Geologists, Conservation: Division, : Geological - Survey. . ap - 
‘Known geologic structures are determined on a defined and undefined.basis. __ 


: The difference ee them... and. procedures, pono ‘in. u. determining: euch is 


os discussed below. 


— PROCEDURE oe 


; “Under. the authority délezatsa ‘by 43 CFR 192. 6: ‘the Director of the 2 Gedlogical be 
Survey determines whether lands are or are not within any known geologic struc- es 


ture of a producing oil or gas field. In making these determitiations it is rece _ ; 


ognized: ‘that the extent and. position of any oil and gas accumulation ina known. 
_ geologic. structure, though primarily influenced by str ucture, is. also. influenced — . 
. by such factors as stratign aphy, porosity, permeability, and by. water and gas 
. pressure in the reservoir. Evaluation of the net effect. of these several factors | 


. is ‘the result ‘sought by the determination of definition of the known geologic - ee 


. structure. These determinations are for all purposes required by the provisions: 
of the. Mineral Leasing .Act and: the pertinent regulations, particularly, » 
i. For appropr iate. determination of the. competitive and noncompetitive leas- 


| ing. provisions ‘under Section 17 of the Mineral Leasing Act and 43 CFR 192. 50, tS ae ee 
of the applicable regulations. : 


: 2, For appropriate application of: the rental waiver provisions under Section ; 
o= mm of the Act, and-of the rental provisions of 43 CFR 192.80. : . 


. 3 Emmett. A Finley, ‘fhe Definition of Known Geologic cielo aas Or ‘Producing ou | 
nnd Gags nea eee Survey Cireular 419 (1959)... ‘ . ; oa 
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; 8. “For appropriate application of, the rental waiver pr ovisions s under. Section a 17 = 
of the Act, and of the rental provisions of. 43 CFR 192. 80. 7 
. The: ‘Director’ ‘Ss. determinations. require one. of ‘two procedures, prees ‘the 
4 procedure used. in ‘the determination of a geologic structure defined and the pro- ~ 
: cedure; used in the. determination of, a geologic structure undefined. on eee 

“« “Procedure for: structure defined, fee is 


| - The ‘geology: of the structure ‘ig reviewed by. a “board of Survey geologists; a 
their findings are submitted to. the Director. with. a plat. depicting the lands deter- a, 
mined: to be within the boundaries. of the structure. | Upon. approval | by the a 


_ Director, copies of the plat are distributed to appropriate Bureau of Land Man- 


-- > “a@gément and. Geological ' ‘Stirvey offices as’ nientioned“in ‘thé Introduction. a notice 


Stating. that the: determination. has: been | made, . and.:the effective: date. thereof, ." 


3 * published. in the “Notices” section of the. Feder al Register. . 


Procedure for structure undefined. ; 
- Inasmuch as definitions are required for purposes. SE administration ined, : 


| ately after the initial discovery’is made‘in'a& new? ‘field, or-éxténsions are’ ‘made. ‘by 
- outpost: drilling, when knowledgé both ‘of the productive limits: of the field:and of - 


the’ physical . factors. which determine:.such:limits is. at a ‘minimum, ‘known 
geologic structures undefined are. established as an administrative expedient aa 
appropriate action on the three regulations stated above. 4 
The essential difference ‘between defined and undefined known geologic see _ 
ture ‘definitions, and the’ reason: therefor, is ‘that ‘the formality and detail in 


| _ the defined. procedure does not permit the necessary day-to-day determinations: 


needed: by. the: Bureau of Land ‘Management in- current. administration: of” ‘the af 
leases and lease applications. | | 7 ; 7 
Undefined known geologic structures are of two types, namely: fe 
“A. An area where discovery necessitates the defining of a new productive area, . 

and revisions thereof. ...°... Hid he | 
2. An area where development. pe a eeoaal: ‘established defined. struc- 

“ture: warrants an. extension: of the established known geologic: structure. | | 


‘In- eonnection with undefined | geologic: structures; available: information; ‘ei - 2 


erally. consisting of data: relating: to: a single: well or a: ‘few. wells, ‘together. with 
ayailable. geologic. information, : is ; reviewed. by geologists : and a memorandum 
- is sent ‘to: the: manager of the: appropriate land office making: a determination © 


that. certain lands are as of a certain date “on structure” or within an undefined. 


addition. to a. previously defined structure. Although. the lands. determined. to. | 
be on-this structure are outlined on a. work map, no -plat is prepared for: dis- 


tribution. or for filing in the Land Office, and ‘notice of: the determination is. not: | | 


‘published in ‘the Federal Register because of its temporary nature. : 
Generally, the undefined structure pr oceduré applies when there is a. discovery | 
on. or near. a: Federal lease and.an immediate determination is needed. for guid- 
‘ance of the manager in administering the rental and extension provisions of the | 
particular lease or leases in the vicinity of ‘the: discovery. It is also applied 
Fils areas where the. scope: and pace of. development are. rapid,. and. where the 
preparation and publication of a map would be misleading becatise, in a matter 
of a day or days after publication, or even on the date of publication): the bound- 
aries are subject tochange. __ 7 
= The undefined structure procedure is also used with respect to a ‘field or area 
where there are but one or ‘two tracts of Federal.lands, and: a determination 
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ean be made. as to, such tracts juthout the sneceantey” of outlining ‘id entire 

| structure, | ‘This is especially true of the oil-producing States (Alabania, Arkan-. 
sas, Florida, Illinois, Indiana,’ Kentucky, Louisiana, ‘Mississippi, New York, 
‘Ohio, Pennsylvania, Texas, and’ West Virginia) ‘where Federal acreage holdings 

are few and generally consist of widely scattered. ‘small parcels. of lands, r ; 

_ As to the relative use of the two procedures, the undefined structure proceduré 

is by far the more common | practice. Consequently, in a. great majority of. 


_ determinations that certain lands are situated within the known geologic struc- 
_ ture. of. ) producing field, the determination is. made without the preparation ; 


and: filing of a plat. of: the: structure. ike Ae ee 


. As the quoted portions. of the dieealae Ainsteatey any Se oie | 
_ than that followed’ by the Department would inevitably result in the. 
‘ disposition of lands noncompetitively which under the statute are 
required | to be leased competitively, for it is administratively impos- 
sible to. prepare and file maps rapidly. enough. to. keep them current 
with: developments: i in an active field, Ina ‘race between applicants 


and the Geological Survey the applicants will: always have their offers 


on file before the Survey can evaluate the latest information and pre- 
pare its maps. Thus, the ‘Department’s, practice was the only one - 
| consistent with the serumeerts of. the one statute and administrative 
realities. is ee ae 7 2 | a 
~In view of the. daisies uence for ie ‘Department's practice : 
under the statute, which has never been amended, and regulation in or 
effect until recently,’ a lengthy restatement, of the administrative -_ 
es 4The Director of the Geological Survey. in a memorandum to the Solicitor of June 5, | 


‘1958, gave a graphic illustration of the problem, He said: 
' “As an example of the need for the undefined procedure, the: Blanco gas field in ‘New 


| Mexico, as. originally formally. defined on March 21, 1946, contained 360 acres. . Following — 7 
publication. and. before 4, revision of the definition, hundreds of. determinations ‘under. 


the undefined procedure were made ‘as new wells were. completed almost daily.. The first 7 
revised published definition, effective: March 1, 1952, increased the total to 360,647 acres, 
and the next consolidated Blanco with three other fields to. form. the San Juan field ‘with 


: Fi a total of 707,834 acres.. .Five more revisions have increased the field. to 1,652,366 acres. . " 


This illustrates the rate of growth | during development of a field and emphasizes the 
.. task of” keeping formal definitions current. We are’ aware of no lessees, or applicants 
. for: leases. -or.. lease. extensions, ‘who- have placed reliance on the. published’ maps as a cur- 

rently “controlling determination. -Between each: published. definition; as additional lands : 
_ were determined to. be on. structure, discovery letters describing the undefined additions 

were provided. the land office. ‘Thus, there were both: undefined. and defined known f£eo-. 
logic structures in effect in the same field. Almost -10 years later this same. condition 
prevails in this field.’ This is. common procedure inthe development stages of all fields.” 
.. 6 Ag gtated in fn. 1,-43- CFR 192.6 Was amended on’ ‘March. 17, 1960, to state in detail 
the Departmental practice. which has ‘been outlined. at length. Sec, 192.6, as amended, 
reads as follows : . 
~ “Boundaries. ‘of known geologic structures: ana productive limits of producing oil or. 
‘gas. fields and deposits... _ 
Ca) The Director of. the. Geological Survey will determine the ‘Houndaries of. the known - 
geologic structures of producing oil or gas fields, and where necessary to effectuate the | 
purposes of. the act, the preg neuve: limits of producing oil or gas. deposits as. such limits 


: existed on August, 8, 1946. 


© (bo Determinations | of ‘structures " defined? ’ will be followed; as: ‘goon as” praotioable: 
by the filing in the perepeiate land - office of maps or cers showing the structure | 


ere a “October 4 i i 
ss ‘and legal basis for it would not: have been’ necessary here ¥ were ie not. 
for the recent court. decision 1 in Barash. v. ey a Bp which 
the appellant heavily relies. | 
United States for the’ Soil Conservation ‘Garvive of “the, ‘Departaent, 
of Agriculture and. which lie. on the southern edge of the Panhandle 
Field in Texas. “On. June 12, 1952, the Director. of the Geological eh 
kas Survey, : as a result of an inquiry by the Soil Conservation Service as 
- to whether it was in the best interests. of the United States to offer 
the land for competitive lease, sent a ‘memorandum to the Director 
of the Bureau of Land Management, that the lands might be subject 
— to ‘drainage of its oil and gas content and rechirimended. that. “the 
oil and gas rights owned by, the United States * * * be offered for 
~ lease in” accordance with the competitive leasing provision of the 
Mineral Leasing Act, as amended.” After other correspondence be- 
tween the three agencies, the Bureau of Land Management mailed 
out notices on June 2,°1953, to various officials of ‘the Department, 
. ‘to. certain elected public officials, to various private persons, | to a trade 
‘magazine and. a newspaper. announcing that. the lands..were to be — 


eased competitively and ‘setting out the date of the sale.as J uly 22, — 


1953 On June 5; 1953, Barash ‘filed’ a ‘noncompétitive offer to 1éiise ; 


for oil and gas for the same lands. The sale was held on the appointed | a 


- day and. leases issued. to the high bidders, effective September 1, 1953, 
and October ‘1, 1953. On September: 94,1954, Barash protested fhe | 
issuance of the. leases. At the request of the Bureau of Land Man- 
"agement, the Geological Survey,: oni February 11, 1955, ‘submitted. a 
supplemental report: that 2 as of the date of its first report no deter- 
boundaries, and by. publication ‘in the’ FEDERAL | REGISTER of notices that “the. de- 


_ terminations have been. made. . Because determinations. : of. ‘structures’ undefined’ are. 
usually, of a more. temporary nature, maps.or diagrams. thereof. ‘will not. be filed.and notices 


thereof will. not be. published ; however, a memorandum of each such determination will be — 


; filed in' the appropriate land office and will be available for public inspection. Additional” 


information concerning the procedures used. in making the determinations may be obtained ve 


from. the Geological Survey, Washington 25, D.C. 
““(e). In accordance. with: long-standing rulings ‘of the: ‘Department, ie the produeing 


; character of a. structure. underlying a tract of land is actually known prior to: the date of © - : 
. the Department’s official pronouncement on that subject, it is the date of the ascertainment 
of the fact, and not the date of the pronouncement, that-is: determinative of rights which - 


depend upon whether: the land is or is not: situated within a known. geologic. structure of 


a. producing oil or. gas field. Ernest A. Hanson, A-26375 (May 29, 1952),. and cases = s- 


eited therein. All determinations are subject to change at any time upon receipt of further 


me information through the drilling of wells. and: other sources, Accordingly, lessees or appli- 


-cants for leases. should not rely upon the. maps, diagrams, Cetera or notices 


“ | thereof, as currently controlling documents. 


_ “(d) Any lessee or his operator. may: apply:. to the. Director ‘of the- Gesiosten. mes 
_ for a determination whether. the land dn his lease ig inside or outside the productive: limits 
-. ofa Brpdnems: oil or gas nepeer as s such limits existed: on euenet 8, 1946. o 
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7 “mination had been made as i whether ail of the lands were or. were 
not. within. a known geologic structure, that a, review ‘of ‘structural : 
aspects of the dand showed that part of the lands” were not within 
Be known. geologic structure on June 5, 1953, and that part of. the 
| lands were “believed” to be within a known. geologic structure. _ : 


_ The Director canceled the leases. as to the. lands reported not to. be ~ 


ina structure and reje jected, ‘Barash’s offer as to the land “believed” to 


| be 3 ina. sttucture: On: appeals the. Secretary: held: that: Barash’s. aia: | = 


must be rejected i in ‘its entirety. 23 
_. In a-suit to review the: Secretary’ Ss ‘decision, ihe District Court 


entered judgment for the Secretary and dismissed the suit.” On ap- 
peal, the Circuit. Court reversed and remanded the case for further | 


| proceedings. : 

The Court, held that the provisions of the Jaw and the regulations 
require— ae a ee Oy ohh Ge, ee 
Tate * (1). a det@raination by. and Survey t that the. lands ‘ are’ within a . known 
structure, and (2) the filing of a map reflecting this determination in the defini- 
tion of the structure. ‘These requir ements were not t observed i in eevee of either 
We parcel x x ae : 

In this: “ease: the: ‘Seeretaty: ‘does: Ot “elaim:: “As: he: did*in: Meena Vi ‘Seaton: 
103 U.S8.. App.: D.C. - (, . KB. 2d [259 3. 2a 780° (D.C. Cir 1958) J, that. his . 
construction of the law and. regulations is consistent with: established practices 
of the Department. . - , . : 

The requirements of law involved on do’ not rest upon (eanical considera- 
tions.. They are designed | to’ assure fairness in ‘leasing publicly owned lands. . 
This:case makes that plain. Appellant relying on the absence of any filing. of a. 
Inap showing the definition of.a structure pursuant toa determination, applied . 
for a noncompetitive lease.. He had. every reason to. believe that the lands were 
subject to. noncompetitive leasing. He had no reason to question it from the 
time he filed his application until the ‘Secretary: advised him. that the lands 
had been. leased competitively, . after the application had been. filed. Thus, by 
the Secretary’s. failure either to take the prescribed steps Or to give appellant 
actual notice that the: lands were subject to competitive leasing. before such . 
- leasing was. accomplished, appellant was. deprived of the opportunity ‘of ac: : 

| quiring any kind of lease. \ (256 ¥ F. 2d TA7-718. ye maga” < 


The courts s holding that. the provisions : the. “aye a oe 
~ tions”. require the filing of a map 1s open to- challenge fora number - 
of reasons. In the first place, section 32 of the Mineral Leasing Act, 
Supra, simply provides that the ‘Secretary Is authorized” to: fix andy 


determine the boundaries of any structure or field... This language i 1s 


- permissive, not. mandatory; as the court ‘squarely held in Wann v. 
Ickes, where the issue was raised. “The court in Barash, apparently | 
overlooked its ruling in the Wann. case; for it did not'even cite it.. “AS | 
a, consequence, the Department will not accept Barash, where the j issue, — 
was snot argued, as overruling W ann vif ches. . 
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7 seeing 13, mee 


in ‘the ond place, | SO far | as the. interpretation: ‘of ihe regulation 3 
is concerned, it. appears that the. court misconstrued. the: concession of 


- the Socrelary: that a map: was not filed ‘under the regulation. agan 


- admission that,the regulation requéred.the filing of.a-mapin-the.case 


- of all definitions... What. the. Secretary. meant to say, of course, was 


that no’ map was filed under the regulation because, under the long 


: standing. practice.of. the Department. since :1920, maps of wadefined. = 
~~ structures are not: ‘prepared. and ‘filed.’ “In other words, asthe long 

standing practice of the Department shows, the regulation has been : 

| ‘aniainictralively construed as constituting; first; a delegation Of ails. os: 


a thority to the Director of the Geological Survey to define boundaries nee 


and, secondly, a statement that maps or diagrams when prepared will 


oo. Be filed 3 in the appropriate land office. This administrative construc-. oe 


‘tion j is perfectly. consistent with the language of the regulation. The ~ 


_ court’s reading of the regulation would require the. interpolation of = 


language that’ the boundaries of all structures will be defined on maps — 


ca: or. diagrams which will be filed in the land offices. Presumably. the... - 


| court was misled. into its in. terpretation because its attention. was not e 
any directed to the- clear distinction’ in. ‘the: ‘procedure followed. by the 
Se Department i in making defined and undefined structural determina 


tions. | 


eee Accordingly, I spnolade that the eusien | in oe v. Seaton. fees ae 

a “not, control the. disposition of this appeal and that under the. long- ee 
_ established practice of the Department the offer was properly 3 rej jected 
jn part. as being within the known geologic structure of a producing oe 


oil and gas field when the offer was filed. 


:. i Therefore, pursuant to the authority delegated to the ances by oy 


the: Secretary | of the Interior (sec. 210.2.2.A (4) (a), Departmental 


— z Manual; 94 FR: 1848), the decision. of the Acting Director of the oe, 
oo Bureau of Land Management: is affirmed. ai 


_ Tunopone BF. Stevens, T he Solicitor. 
_ . By: Epmunp T. pee ie dk’ 
7 z oe Solicitor. $3 
a "APPEAL OF CHARLES L ‘CUNNINGHAM co. 
| TBCA-242 [oon 1 Decided. October 18,1960 


| Contracts: ‘Danses! Liquidated Damages i: : nn | a . 
Under the: ‘Damages for: Delay provision, Clausé: 5(¢) of Standard Form’ 238A, 


which provided that. the contractor aneh not be: charged with Hautilsted ie ; 
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| : damaves because of é delve « due to pauutaresesabla causes, including strikes, ; —— 
=. the” reinission ‘of: ‘liquidated damages : is not warranted, where the. strike 7 


ae was. in existence, and known: to the: contracting parties, at. the time of sub 
ee mission of. the contractor's. bid and award of, the contract, , ear en 


a | Coiitiwets: ‘Unforeseeable: Caiises Contracts: “Subconttactors’ nad ‘Suppliers ° 


- Contractor” s “‘nability: to purchase’ steel pipe ‘from ‘its supplier due to a ‘na- 


tional steel strike. in. existence: at’ the’ time of: ‘submission ‘of bid and’ award. mg 


ds: not: considered. an. ‘unforeseeable : cause of: delay, within the meaning. of — 
Clause 5(e)- of US. Standard Form. 28A,. _where. the: cause of the. oe a 
- ‘that. is. the strike, was known to the contracting. parties. . eats 


BOARD: OF CONTRACT APPEALS 


“This 3 is an i aibpsall from the findings of fact. of the en Di _ 
4 rector, Region. 2, Bureau of ‘Reclamation, ‘Sacramento; California, 

~ which denied . appellant’s request: for an extension of time for. per-_ 
formance of subject contract. N either the Government nor ‘appellant z, 
| requested | a hearing, and, therefore, the appeal will be decided on the 3 
basis of the record. _ . 
"The dispute arises under the above-captioned corittact: which cited . 
; for the construction. of an irrigation’ crossing of the Delta- ‘Mendota : 
7 Canal, near. Firebaugh, ‘Fresno. County, California. — : 
The contract was on Standard Form 23 (Revised March 4953) ad | 
- incorporated the General Provisions of Standard Form. 283A (March. ; 


1953) 2 Tt was s dated September 1 10, 1959 and the contract pre eae 7 iS 


$14,7 OB. 00. | 
ae “The work was to begin within five (8) ae aher receipt af nobicé 
. to proceed and was to be completed within sixty (60) days from the - 


date of receipt | of such. notice. | The time allowed for completion. of | 
the work’ began on September’ 19, 1959, the date of receipt of notice 


= to proceed, and erided sixty (60). days thereafter, or on N ovember a 
18, 1959. The work, however, was not accepted as. complete until 


| 94 days later, in is on February 20, 1960. Under the terms of the — 


; . rate of. S95 per ay, for each of these days, unless the delay | in com> 4 
| pletion. of the work was excusable? — 
We are concerned here only with one. of. the Ave eis of con- — 


struction, that is the furnishing and installation of approximately = 
» 285 feet of 18 inch diameter,. 12 gag ge. > welded steel pipe | for siphoning. a 


4 Hereinafter reterved te as the efeuneing officer. 


2 Qlause 5(c) General. Provisions, entitled ‘Termination for Default-Damages for Delay- . 


Time Extensions”. was modified to further provide “That the Contractor shall be excused - 
for delays of supplies only if the Contracting Officer shall determine that. the materials 7 
* or supplies to be furnished are not procurable in the open market.’ a a 
8 Clause. 5—General Provisions . as modified and Par, - 17 Special Conditions s. entitled. = 


ts ; “Liquidated Damages. a 
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ee The Cog date. for. opening of bids for the: Rare was: on une we 
1959. On May. 26, 1959 this date was extended to September 1, 1959. ~ 
The contract ‘was ‘entered into on September | 10, 1959. Almost two - 
months prior thereto,.a national steel strike began on July 14, 1959. 


-. The two. other major producing steel: companies. went. on. strike on. | 
_ July 15 and 17. The strike was not settled until. 116 days thereafter — 
on. November 7, 1959. At, the time of bid opening on September. 1, 


; cat the time of award of the contract on September. 10,. and..at. ties ; 
time of notice. to. proceed : on September 19, 1959, the nation- wide 


steel strike was in existence. 


_ Appellant acknowledged receipt of notice. to-pr steed: on oe 


19, 1959, and’in a letter. of the same date indicated. that the supply of. - : 
18 inch sige pipe was currently. affected by the steel strike, that defi- 
nite commitments had not been arranged, that it. was, hopeful, steel. - , 


oe pipe: could be purchased from a, source not affected by the strike and i 


| that Te would proceed with other. phases of the required work. 


Shortly thereafter on September 23, 1959, appellant. navies a 
Government. that it was. unable.to secure. the required steel . pipe. un- 


oe til settlement of. the strike,. that a: purchase: order for the. pipe had — 
| been. issued to its supplier for delivery within 30 days of strike settle- 
ment. Appellant thereafter. on. October 2, 1959 was advised: by the — 
a Project Engineer. that no. particular make. of steel was required, that 
delivery of the same thirty (30) days following the strike did not. — 


meet. with his approval, that appellant. would be eel for delays of | 7 
J suppliers only if it was determined. that. steel. pipe was not procur- 


able in the open market, and that. formal notice pursuant. to Clause 


fs 5(c). of the: General Provisions should:be-forwarded. Timely notice 
‘as required. by the above: provision. was subsequently received by the 


es ~~ Government. on. October 26, 1959. A few days later, the Project. oe 


“es Engineer again. advised. appellant that: it would be excused. for de. ©. 
lays of suppliers only if it is determined that the steel pipe was not 
.. procurable on the open ‘market: de fet 
The available evidence discloses that. appellant diligently eee ae 
_ with. other. phases of the project. where the non-available steel was not: 
required fr om the inception. of the contract until its definite notice to.“ 


| : | | the Government on. October 1, 1959. that steel pipe would not be avail- ~ 


able until four (4) weeks following the strike settlement. Despite 


the. handicap of inclement weather following delivery of the required — 
steel Pipe on J anuary : 8; 1960, the project. was successfully, samipletert 


| ao on saeeiand 20, 1960. 
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By letter dated March 8, 1959 appellant requested an ‘extension of 7 


ae . 94. days, based « on the fact that steel. pipe was. unobtainable at the time : : : 


thé ‘contract’ was’ awarded due to the: steel strike.’ Copies. of corre — 
spondence with various suppliers indicating: an intensive effort to pro. 
cure thesteel pipe was.enclosed: therein’ 

“On April 25,1960, the ‘contracting officer denied. appellant's: re~ 
quest for 94 daya extetision of time for performance on the ground. | 
_ that, first; appellant’s bid was enteréd during the steel strike, secondly, 

although ‘the duration of the strike was not foreseén at that time, the. 
delay ‘in. completion was not attributable to unforeseeable causes 
within the meaning of the Damages for Delay- Time Extension Pro- | 
vision, Clause 5(c) of Standard Form 23A. - ee : 


. = “Appellant contends the’ contracting officer’s decision disallowing its ne a 
: request: for an extension of time for performance is erroneous for 


~ reasons as.follows: (1) The Government also was aware of the exist~ 
ence ‘of-the strike: at ‘the-time of: opening of bids, and award of the ~ 
contract. (2) Neither the Government nor appellant were foresighted. : 


to the extent that either knew: the duration of the strike. (8) Per-_ 
formance ‘under ‘strike conditions was. impossible. (4) Failure to: _ 


make a finding that the steel eee was not Procumebls 3 in 1 the’ open | 
market.+ : -~ a 
The Government argues ‘the asaiaas: should have foreseen and 


| prepared. fora mar ket: shortage of the steel pipe since it: was aware of — 7 


the: steel: str ike $: “consequently: the ‘unavailability of. steel’ was foresee~ so 


able, and not. without its fault ‘or negligence which is a necessary 


requisite for excusability for delay in performance as encompassed oe 


by Clause-5(¢) of Standard Form 23A. Appellant’s allegations of - 


. | impossibility of: performance i 1s. considered untenable by Department . _ 


Counsel for want of proof thereof. The contracting officer’s failure. ae 


to make a finding that.steel pipe was not obtainable’ on the open 
4 market is considered by Government counsel: not: germane, since ‘the: 
unavailability of steel pipe inthe open market would not constitute: 
excusable delay in performance under the circumstances herein, and... 
_ wouldhave been necessary only in the event the contracting vee 
had found that: the inability of the appellant to secure ‘delivery, in 
adequate time from its supplier was an unforeseeable cause of delay 
beyond the control and my tnoue the fault, or negligence of the of : 
lant or its suppliers. ae 7 
The Board must decide, i in 1 order to resolve this dispite ‘ihsther tha: 2 
‘provisian entitled “Termination ‘for sang ina: for Delay— 
4 Appellant sige great tear ints on this point in its brief. | . 


_ 5389 Comp. Gen..478 (1959) ; General Electric Co., CA-130, 61 LD. 4 (1952); : of. Finaco 
ante eetegt Products, IBCA-104, 57-1 BCA par. 1266 (1857). . 
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. Time Exténsion” (Clause 5 (c) y Géneral Provisions of Standard’ Foim : 
Q3.A- (March 1953) as modified by” ‘Paragraph QT, Supplement to 
Standard Form 23A,. Bureau of: Reclamation,® "whieh" provides: that 
appellant ‘shall not be charged with liqiidated damages because of 

delays. due. to. unforeseeable’ causes beyond the control and without, 
the fault of appellant, including strikes, requires the remission of 
liquidated damages for delay caused by.a. nationwide steel strike found: 

to: have been in existehce. at. the time of submission of bid,” opening 
of bids and award of the contract. (As amended this proviso further. 
provides that appellant shall be excused for delays of suppliers only — 

_ if the contracting. officer shall determine that the materials to be: 
furnished are. not. " procurable in the open market.) ee ee 

. Itis plain that the portion of Clause 5(c) in refetring to’ sutifore- : 

a seeable: causes” speaks of the future. Here the condition complained | 
of isa strike, which was already in existence at the time appellant. 

‘ submitted its bid, and, of course; at the time of opening of bids and 
award of the contract. In order to. avoid % a narrow construction of the 


_ term “unforeseeable causes,” the above provision sets forth some illus- 
trations of unforeseeable interferences. It describes, : as ‘including but 
not restricted to, acts of God and of the: Government, fires, floods, a 


strikes, and so forth. The purpose of the proviso is to protect the 
appellant against..the unexpected, and in its grammatical sense, mili- _ 
~ tates against: holding that’ the listed’events are: always: tobe regarded — 


as ee no matter what the attendant. circumstances. The in 


| _word ‘ ‘unforeseéable” must in our opinion qualify, each event set out. ey 
in the including phase, which includes “strikes.” aes Paes : 


‘ : * The full: text of this provision’ ‘as’ amended is Pere 2 «(ey The: oie of the. Con-... 
tractor to proceed shall not be terminated, ‘as: provided in paragraph (a) hereof, nor the - 


| be : Contractor charged with liquidated or actual ‘damiges, as provided in paragraph’ (b). ‘hereof — 
= ~ because. ‘of « any: delays. in. ‘the completion. of the work due to unforeseeable causes: beyond. 


: the" control’ and ‘without the ‘fault: or’. negligence: of: ‘the: Contractor,.. ineluding;. but. not 
sovereign. or ‘eontrattual aneciiae: acts ‘of: another aonteERtor in the Satorinance of: a 
contract with the ‘Government,’ fires,’ ‘floods, epidemics, quarantine ‘restrictions, strikes,: ’ 
freight’ em bar; goes, and’ unusually, severe weather,’ or ‘delays: of subcontractors or suppliers: 
due to such causes : Provided, That ‘the Contractor shall within 10'‘days from thé beginning 
of: any .such delay, unless the Contracting: Officer shall grant a further period: of. time . 
prior to the: date of final settlement of the contract, notify the ‘Contracting: Officer in 
wliting of the causes of delay: Provided further, That the Contractor shall be excused for 
delays of suppliers only if the Contracting Officer shall determine that the materials .or 
supplies to be furnished are not procurable in the open market. The Contracting Officer 
shall ascertain the facts andthe extent of the delay: and extend the time for. completing 
the work when in his judgment the findings. of fact justify such an extension, and his 
findings of fact thereon shall be final: and conclusive on the pares hereto, subject only to 
appeal as provided in Clause 6. hereof.’’’ me 
7 Letter dated October 29, 1959 from Acting Regional Director, Sacramento, Californi’ 
states appellants’ bid was submitted well after the strike began. , 
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‘Under the. Greumsanes pfecsuted in this appeal, the steel strike = 


= and its attendant complications. clearly cannot be regarded as coming 
within . the category of “unforeseeable” causes of delay, within the 
‘Meaning of the quoted | term as used in clause 5(c) of Standard Form | 
923A. Appellant should. have considered. all existing circumstances 
at the time of submission of its bid. Appellant’s: knowledge of the 
: strike at the time of submission of its bid is established by the record. . 
It is true that. appellant. was not prescient to the extent that. it could, 
| determine the length of the steel strike, and it is reasonable to. assume 
. that if the strike was not prolonged, the contract would have been | 
performed within the time required, with. no. ‘assessment of Tignidated _ 
: oa i | 
The national. er side which began on J aly. 14, 1959, was, how- : 
- ever, in existence at the time appellant. submitted its bid, at the. time 
of bid opening, and award of the. contract. Tt can. hardly be said it 
was unforeseeable. ‘ Itis well settled by our highest court that causes 
of delay must be unforeseeable.? We must. perforce sustain the con- 


tracting officer’s denial of appellant's s request for an extension « of time — 


for. performance and. remission of liquidated, damages. 
The appeal 1s therefore denied. | ore. 


ad OHN J. ‘Hien, M ember. | ee 
"Tuomas M. Doxstow, M ember. 


Paut H. Gann, C hairman. 


8 See Judge Madden's dissenting opinion. in. Brooks: Gatlaiad YY. United States, 97 Ct. ‘CL. 
689, 700. (1942);. quoted by the Supreme Court..with approval in. United. States. v. Brooks- 
Callaway, 318 US: 120 (1943), which is: quoted, in..part,: as. follows: ‘‘* * * Not. every 
fire or quarantine or strike or freight. embargo should. be an excuse for delay under the 
proviso. * «-* A strike maybe an old and chronic. one whose settlement within an early 
period is not: expected. In any. of these situations there would be no possible reason. 
why the contractor, who of course anticipated these obstacles in his estimate of time and 


cost, should. have ‘his time: extended: because of them. ” 39 Comp. Gen. 343, 348 (1959), 89. 


Comp. Gen. 478. (1959),: wherein the Comptroller. General referring to the same | steel 
strike with which we are concerned here states : bie the cause of the. delay was. in exist- 
ence atthe time the contract.was, awarded and the contracting parties were aware of. its. 
existence, it isnot an ‘unforeseeable cause’. within the meaning of that term as. used: in. 
*. Standard Form 234.” Elmer. A, Roman, IBCA-57, ST-1 BCA par. 1820. (1957) ; > General, ; 

teenie Company, CA-130, 61 LD. 4. (1982). fee ; . : 
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; Oil and Gas. Lenses: em Lands Leases—0il and Gas Leases: Future z 
| and Fractional Interest. Leases : 


AD. acquired lands lease offer for land in which the United States owns say i 
per 2) fractional interest in the minerals is defective if it is not accompanied by” 


a statement as to ownership of. operating rights in. the interest not owned: - ; 


by the United States, and the offer confers no PROTA: ‘upon: the: apriicont | 
-. until such time as the statement i is filed. Sy 72. 


7 Oi and Gas Leases : Acquired Lands Leases—0il and Gas Leases: Future said i: | 
| Fractional. Interest. Leases—Oil and Gas Leases: Acreage Limitations | 


An acquired lands lease offer for land in which. the United States owns only a 


2 fractional inter est. in the minerals: may be allowed where the acreage ap- 
_ plied for exceeds 2,560" acres but. the ¢ excess is not more than 10. percent: over 
2,560 : acres. p33 . 

Oil and Gas Leases: aerated: Lands Leases—0il and Gas Leases: Future 

-. and Fractional Interest Leases 3 eX 4g. aM 


An offer to lease lands for oil and gas: which covers lands in excess of 2,560 
‘acres by less than 10 percent will not be rejected with loss of priority where » 


the offeror mistakenly thought that his offer was. within the acreage limita- 


tion because the piled States ona only aT 5 Derceny interest 1 - the oil and 
. gas. - re “ | 2 o 


APPEAL FROM. THE BUREAU OF LAND MANAGEMENT a 


| “Merwin E. Liss has. appealed to the: Secretary of the Interior 1a 
_ a decision of the Acting Director, Bureau of Land Management, dated 


- December 29, 1959, which affirmed the decision of the Chief, Lands _ 


Adj cao Saction, of the Eastern States land office, dated May 5, 
1959, holding that acquired lands oil and gas lease offer BLM-A 
046868, filed by the Cumberland and Allegheny Gas Company on May 
15. 1958, had priority over his application, BLM-A 041288, filed on 

October 21, 1955. - 7 


Both offers : are for the 75 percent iiaiwided interest j in the ‘oil and “ 


| gas deposits i in certain lands acquired by the United States of which . . . 
the surface and 25 percent undivided interest in the oil and gas de- ~ 
posits have been conveyed by the United States to the ‘State of Many: : 
Jand. , 
The pertinent regulation (48 CFR, 1954 ed., , rev., 200. 4 ys seceiial 


(a) Offers for fractional interest oil ond gas leases other than future frac- 


tional interests. An offer for a fractional present. interest noncompetitive lease 7 


_877050—60—1 a ee | | — 671.D,, No, 11 
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- must be executed on Form 4-1196 and must be accompanied by a statement show- 


- ing whether the offeror owns the entire operating rights to the fractional mineral | 


_. interest not owned by the United States in each tract covered by the offer to 
lease, and if not, the extent of the offeror ’s ownership in the operating rights in 

each tract, and the names of other parties who own operating rights in such frac- 
tional interests. Ordinarily, the issuance of a lease to one. who, upon such is- 
suance, would own less than a majority. interest of the operating rights in any 
such tract, will not be regarded as in the ‘public interest, and an offer, lene 


to such result will be rej jected. 
In addition, item 2 of the Special. Tiseractiona: on the 1 reverse. side 
of form 4-1196, which both offerors filed, states: ace 


sre In instances where the United States does not own a 100-percent inter- 
_ est in the oil and gas deposits in any particular tract, the offeror should. indicate 
the percentage of Government ownership. In such cases the offeror must also 
a nish the information required by 43 CFR 200.7 (d). 


~The facts of the case, which are undisputed, are that on October 4, 
1955, the appellant filed his offer to lease the undivided 75 percent min- 
eral interest owned by the United States in nine tracts of land located. 
in Garrett County, Maryland. In an attachment to his application 


the appellant stated : 


2. Land requested. 
. The lands desired are identified in accor dance with a survey made by the 


United States prior to the acquisition of each such tract of land as shown on the 
official status map for the project, LU-Md.—38-2, Garrett County, Maryland, on 
file with the Forest Service, Department of Agriculture, Washington, D.C. These 
lands, which are part of the Savage River State Forest, and in which the United 
States has only reserved a 75% interest in the mineral deposits, total approxi- 
mately 2491.25 acres, and are described as follows: | 

5. (b) The United States no longer owns the surface of ane land, ‘but see 
answer to 2, for other details. 


Subsequently, on August 15, 1958,.a letter was mocived from the 
_ appellant which he requested he made a pant of his original offer, 
stating— _ , | | 

To clarify the stitemente in the offer, the following information is furnished: 
The State of Maryland owns, by conveyance from the United States, the fee title 
to the surface and to 25% of the minerals. It has issued. no lease for the oil 
and gas deposits in any of the tracts. covered by the offer. It is understood that 
. it will issue such a lease only to the holder of the lease issued by the United 
States for the same tracts.. 

This information is being supplied eens to 43 CFR 200. 7(a), to paioe the 
offeror’s interest. in the operating rights to the mineral interest. in the various 
tracts, other than that of the United States. = 

Meanwhile on May 15, 1958, the Cimbarand an Aegan Gas 
Company filed a lease offer, BLM-A 046863, for the three-quarter oil 
“and. gas. interest owned by the United. States in four of the tracts em- 
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braced in the appellant's offer and in one sees tract. ‘Cumberland’s — 
offer stated that the surface and a one-quarter undivided interest. had 
been conveyed to the State of Maryland by a deed dated December 24, 
1954. It also filed as part of its offer, a letter dated May 6, 1958, from 
Cumberland to the Chief, Forest Service, United States Department | 


- of Agriculture, which, in part, read : 


4, The surface and an undivided 4 interest j in the oil snare gas underlying the 


premises in ‘the attached offer to lease agreement, to the best of my knowledge : 


and belief, is presently owned by the State of Maryland for the use of the De- 
partment of Forests and Parks, subject to certain rights of the United States of 
__ America as reserved ina deed dated. December 20, 1954, from the United States 
of America acting. by and through the: Assistant Secr etary of Agriculture given 
to the aforesaid State of Maryland for. the use of the Department of Forests ang 
Parks. a 
‘The remaining 34 undivided interest in the minerals and mining denis. Te-. 
served by the United States of America in the above deed insofar as they may 
affect the surface in connection with only mining, saving and removing of the 
- same therefrom are administered by the Forest Service of the United States — 
" Department of: perce as part of the Garrett ‘County Land Utilization 
Project. 


On October 6, 1959, while Liss? ied was counes before the Di- 
rector, Cumberland filed a letter ele aS & “Clarifying State- 
ment” which read in part: 7 | 


‘The offeror in BLM-A 046868 respectfully shinies bias to the beatae | 
set out above, the following clarifying statement to. supplement the original , 


statements made in Item 2, Supplements 1 and 2, and for numbered. paragr aph 4 


of the corporate statement attached to BLM-A 046863. 


“The ownership of. the operating rights to all the undivided onectourth: ore 7 . 


of all the oil and gas owned by the State of Maryland underlying the acreage 
included in this Offer to Lease, is’ also. vested i in ‘the State of Maryland, expressly 
subject, however, to any and all rig ghts of. every kind and nature that were and 


3 are later determined. to have been reser ved by the United States in that certain 


deed from the State of. Maryland, referred to in the statement made in | Ttem De? 
on page 2 of Supplement 1 of this offer as originally filed. _ - . 
“This clarifying statement above as to operating rights is made expressly sub- 
ject to any later determination being made that the actual legal effect of all 
the language contained in the above deed, when read as a whole with the. reser- 
vations and determinable fee created thereby, would be to ‘vest. any part or all 
of the above operating rights to the undivided one-fourth part of all the oil and . 


gas minerals underlying the acreage described in such offer, in the United. ‘States. aS, 


Tn its. decision the Eastern States Office pointed out that the regula- 
tions in effect at the time both offers were filed provided - that a state- 
ment must be filed concerning the ownership of the operating rights to. 
the fractional mineral interest not owned by the United States and 
that inasmuch as the appellant did not file the required statement until _ 
_ August 15, 1958, and the company had attached the required. statement 
| to its offer filed May 5, 1958, the company’ ’s offer had Cee 
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On: er the Director held that Liss? icaomal statement was detec: a 


c= tive because it did not state who held the present operating’ rights in 


the State’s fr actional interest, that Liss’ statement of August, 15, 1958, 


corrected the deficiency, but that Cumberland’s offer was. entitled to | | | 


pay from May 15, 1958, its date of filing. — 

_In his appeal to the cae Liss contends Guntorenae offer 
i as originally filed did not meet the réquirements of the regulation, 
that if it did, his original offer also did, and that in any event, his 


offer, as sir Ged: by the pbecemen bt of August 15, 1958, Is s the first. offer = | 


to satisfy the regulation. | 


In reply, Cumberland asserts that its ie offer was pr oper, but. 


7 oie if it is not so held, its statement of October 6, 1959, was the first. | 


¥ statement to comply with the regulation. — 


The regulation, 43 CFR, 1954 ed., 200.7(d), ahi ere diate an 

| application for fractional inter ee “must” be on form 4-1196 and 
“must” be accompanied by a statement of ownership of the outstand- . 

ing mineral interest in others, is clearly mandatory and the Depart- 


: ment has so held. Celia R. Kammerman et at., 66 I. D: 255 (1959) 5. 


Duncan Miller, A-28168 (February 2, 1960). The Secretary i is with- _ 

out authority to disregard the plain and unambiguous provisions of 
his own mandatory regulations where the rights of third parties. have 

intervened. McKay v. W ahlenmaier, 226 F. 2d 35 (D.C. Cir. 1955) 5 
Chapman v. Sheridan-W yoming Coal Company, 338 U.S. 621 (1950). 

- What does the regulation require? It demands only several simple 


eS, dir ect statements from an. offeror: that he does or does ‘not own the 


> entire operating rights to the fractional mineral interest not owned _— 
by the United States, and if he does not, the extent of his. ownership. 
—insuch operating rights and the names of other parties who own such 
| operating rights. It does-not ask for information as to. ownership 
of the arias of the tract applied for or as to who the owner or lessee 
- of the fractional mineral interest not owned by the United States may 
be... It does not. ask for references to deeds or statutes or other docu- — 
ments.in which some of the information may be set out; nor does it, 


intimate that the offeror may submit statements as to ake ownership 


of interests in the lands from which the Department may infer the 


ae information the regulation requires. It asks- only for information 


concerning operating rights | and the meSponee should be direct, and — 
specific. | 7 e 
The issue then is to devetaine whieh, of the offerors frst complied 2 
with the pertinent regulation. Liss’ original offer merely stated that 
the United States no longer owned the surface of the land, but had | 
reserved a 75-percent. interest in the mineral deposits. Tt did not. 

state whether he owned any epereune rights i m the fractional. interest : 
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= not re by. ne anal States or give the names of other a | 


owning such operating rights. — Therefore it did not comply withone 


of the mandatory requirements of the regulation and earned Liss a 
no priority. 285 a ty, BE ak, 

-Cumberland’s rene offer, eich 1s ae in time, eid that the 
surface and an undivided. one-quarter interest in the oil and gas had 
been conveyed to and are presently owned. by the State of Maryland. 
However, it. made no direct assertion that Maryland still owned the — 
operating rights. ‘Since. a mineral owner can divest himself of opera- 
ting rights without conveying his mineral interest, this statement also 
_ failed to satisfy the regulation and did not earn the offeror priority. 
The third attempt to. submit the required. information. was Arg , 
“clarifying statement” 1 in which he said that Maryland “owns * , 
the fee title to * * * 25% of the minerals” and that “It has issued n no 
~ Jease for the oil and gas deposits i in any of the tracts covered by the — 

offer.” Here again ‘he offeror has not made a direct assertion that 


the operating rights are. owned by the State of Maryland. . Instead 


~he leaves it to the Department to draw such an inference’ from the 


information he provided. It, however, fails for the same reason that = 


| Cumberland’s offer fell short, that is, an owner of a fractional interest © 


a in oil and gas deposits adoring certain tracts of land may dispose _ ws ; 


of the operating rights through some device other than a lease. — | 
_. There remains only Cumberland’s final “clarification” in which it 
ote made the direct statement that the ownership of the operating rights — 
to all of the undivided one- fourth part of all the oil and gas deposits 
“owned by Maryland “ *-* * is also vested in the State of Mary- — 


land ° greet ged Uinlee of course, is a direct statement in terms of the 


; regulation which meets the requirements of the regulation; and, . all 


else being ‘regular, earns the offeror priority as of October 6, 1959, 


the date on. which it was filed. Tf a lease is to be issued, it must he 
issued to it. 2.8. Prows, 66. LD. 19, 22 (1959). . a | 
The appellant, however, also asserts that the company’ S offer is de. 
fective because it covers more than 2,560 acres. | 
At the time Cumberland filed its offer the Department’s regulation, _ 
“43 CFR, 1954 rev., 200. 8, provided i in pertinent part : | 


| (d) - os z “The offer. must cover. only Jands. entirely. within : a six- fae oe 
and must. be for an area of not. more than: 2, 560 acres, except. ¥ where the rule of _ 


‘3 appr oximation applies. 2 


7 “1. Paragraph” (a) of. ‘the: Sepilatan was. ‘aluended without material change by. Cireular . 
. 2017 a8 CFR, 1959 ) Supp., 200. yaa . . 
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(g) (1) Except as provided in eee agraph (2) of this: paragraph an offer will 
be neeees and. returned to the ORE and will afford the applicant no REE 


if: 


(ii) The total acreage exceeds 2 560 acr es, except where the rule of approxi- | 
mation. applies. Sa . a e.2. . 7 

(2). An offer to lease containing any of the following deficiencies will be ap- 
proved by the signing officer provided all other requirements are met: 

(ii) An offer. covering not more than 10 percent. over the maximum AliowAnis 
acreage of 2,560 acres, .The lease will be approved for 2,560 acres in the discre- 
tion of the signing officer or so much over that amount as may pe included under 


the rule of approximation. 


The company’s application, ander Ttem 9 of the iene form headed 

. and requested,” stated that the “Total area” applied for was 2,78514 

acres. The supplemental information attached to the application 
listed 5 tracts of land and the acreage of each tract.. The total acreage 
of the tracts so listed was 2,7851, acres. At the conclusion of the state- 
ment relative to the ownership of the operating rights appeared the. 
words “Total Area 2,088.94 acres (or 34 of 2 (8544 acres).” The 
amount of advance rental paid when the application was filed was 
$1,044.47, which at 50. cents an acre 1s the required amount of advance 
rental ee 9,088. 94 acres. ‘The appellant contends that the company’s 
offer secosted the maximum permissible acreage allowed 1 in 200.8 (d) 
by a total of 22514 acres. 

In answer to the appellant’ S charge, the Acting Dinectar said | in. his 
decision: Sy — 7 , . 
| Although tha seopeilnut contends that the Giabertind ofter must be aay 

because it describes more than 2,560 acres (48-CFR 200.8 (g) (1) (ii) and for: 
that reason is not subject. to approval under 43 CFR 200.8 (g) (2) (it), the fact — 
remaing that “where the United States owns only a fractional ‘interest in the min- 
eral resources of the lands involved, only that part of the total acreage involved | 
in the lease which is proportionate to the: ownership by. the United States of the 
mineral resources therein shall-be charged as acreage. holdings.” It follows that | 
‘the offer, albeit describing approximately 2, 78514. acres, embraces a fractional 
interest area chargeable only as 34 thereof, a total acreage of but approximately. 
2: 089 acres. This applied for ACTER : is br openly) described and included in ‘the. 
offer. * * * | , _ | 
~The aie quoted nee in. the Acting Director’ S decision i is taken 
from 48 CFR, 1954 rev., 200.6. In pertinent part this regulation -pro-. 
vides that the amount of acquired lands acreage that may be held — 


under lease, either directly or indirectly, by an individual as a member a, : 


of an association or corporation “may not be in excess of the amount 
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| of. muDe doinain. acreage for the same minerals s permitted to. be held 
under the mineral leasing laws.” ? | 
Acreage limitations, which are found in section oF of fe Mineral 
- Leasing Act,.as amended (80 U-S.C., 1958 ed. sec. 184), and as further 
amended (Public Law 86-705, 74 Stat. 785), were imposed to prevent 
monopolistic. control over oil and gas deposits in the public lands. _ 
‘Solicitor’s opinion, 59 LD. 4, 6(1945). The restriction of, the size 
of a lease to not more than 2, 560 acres, however, has no existing statu- _ 
tory basis although its origin may be traced to section 13 of the 
_ Mineral Leasing Act, which as originally enacted. (41 Stat. 441) 
authorized the Secretary to issue prospecting permits covering not 
more than 2,560 aeres of public land. When the act of August 21, — 
1935 ;(49° Stat. 674, 676), amended section 17 of the Mineral Leasing 


Act to substitute noncompetitive leasing for permits as’ the method — 


of developing lands not within the known geologic structure of a 

_ producing oil and gas field, it did not. impose a limitation on the acre- — 

_. age to be included in one lease. The Secretary by regulation first 
set a limit of 640 acres (55 ID. 339, 341 (1985)), which was soon 
enlarged to 2,560 acres (éd. 502, 507 (1935) ), where it has remained 


ever since (48 CFR, 1959. Supp., 192.42(d)).. In addition to limiting — 
- the amount of acreage, the same regulation has always controlled the 


area over which the permitted acreage could be spread. At first the | 
land applied for was required to be reasonably compact in form, but 

later the restriction was modified to requife only that. the lands be 
_ entirely within an area 6 miles square. The purpose of this regulation . 7 


is to confine the physical extent. of leases for purposes of Ra 


administration. id | 

~ Thus it does not follow that the fact that the nied of eipone | 

- the maximum permissible holdings in a State or the apportionment 
of rentals when the United States owns only a fractional interest in 

the leased land is equally applicable to the maximum acreage that may ~ 


be included 3 in one lease. In fact, the intent of the 2,560-acre limita- 


tion would seem to favor its copliacon to all offers without regard to — 

' whether the United States owns the whole or only part of the interest 7 

in the oil and gas deposits i in the land. , 
_ However, another provision of the regulation makes it. unnecessary. 


' to decide that question now. 


_ The company contends that even if its application -was détective | 


because it, exceeded the maximum permissible acreage, this. defect is — 


_B Section 3 of the act of rere 7, 1947 (30 U.S.C., 1958 ed., sec. 352), which ars a . 


izes the leasing of mineral-deposits in lands acquired by the United States, provides that . 
such deposits may be. leased by the Secretary of the Interior under the same conditions | 
_ as contained in the leasing BrOveiOne of the mineral] leasing laws. : . 
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| sens under ais provisions of 43, CFR 200. 8(2) (2) (11) which. | 

as we have seen, provides that in the case of an offer covering not 
more than 10 percent over the maximum allowable acreage of 2 560 
~ acres, the offer will be approved for 2,560 acres or so much over that | 
amount as may be included under the rule of approximation. It urges . 
that since its offer is not in excess of 10 percent over the maximum 
allowable acreage the defect should be waived. and. its application 
given priority. 

The appellant contends that in this situation. 200. 8(g) (2) (ii) 18 
not applicable. His argument is based on. lagi oe 8 of. the Gener al 
Instr uctions ou the lease form which states that: - : 

The offer will ‘be pected and returned to the éfenor and will afford the 
applicant no priority ie; (b) the total acreage exceeds. 2,560 acres *-* *, 


This does. not apply where the total acreage is im. error by not more than 10 - 
percent. (Emphasis supplied.) . , 


~ He contends that this j is an 1 inter pretation of ae reg salaton (which 


“says nothing about error) that it is not enough to have an excess of > 


not more than 10 percent, that there must also be an error of not more - 


7 . | than. 10 percent 1 to obtain the benefits of 200.8(g) (2) (11) and ae the | 
_ company made no error in “determining the acreage 1 this case.’ 


The appellant: cites no authority for his interpretation of 200. iF ee 
: ( a) (i1), nor am IJ able to discover any Departmental interpretation of 
this provision. However, it is my conclusion the use of the word. 
“error” in the general instructions on the lease form does. not require 
- the conclusion. one by the appellant. “Error” can import any 
inaccuracy in a statement, not only one made inadvertently. It can. 
be reasonably concluded that a mistaken belief that an applicant. 
could apply for more than 2, 560 acres and be char ged with only 2 5060: 
acres since the mineral interest of the United States: amounted to | 
T percent is au‘ ‘error.’ | : | 
— Thus, since the excess acr eage ‘applied for is’ nee more than 10 per- 
cent over 2, 560 acres the regulation waives this. defect.and a lease . 
may be issued to the company for not. to exceed 2 ,560 acres, except 
where an excess. 1s permissible under the rule of. approximation. 
| Therefore, pursuant to the authority delegated. to the Solicitor by 
- the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 
“Manual; 24 F.R. (1848), ‘the decision. of the Acting Director, ‘Bureau 
of Land Management, is. affirmed. | . 


_ Turopore, F, ‘Srevens, The Solicitor. 


- By: ‘Epmonp Le Frrrz, | ie ' 
| Depa Solicitor. 
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“oil and Gas Leases: Applications 


me Land included i in an. outstanding oil and gas lease is not available for “Teasing t to 7 ¢ 7 : | 


others and an. application to lease such land. must be rejected. 
oi and Gas Leases: Assignments or Transfers | | 


Where. at. the time a partial assignment of the record. title of an oil. and. gas = 


lease was” filed the regulations governing | assignments did not require a _ 7 
7 statement by an assignee that he is. the. sole party. in interest ; similar to. that ee 


“2 required | at the time “of an _ offeror,” the oe is. _ not to be refused 
os Pion oe acl OT a | _ a = eo = 
es "APPEALS FROM THE BUREAU OF LAND MANAGEMENT oe | 

| M. Finell, Barbara Ann Harnish, Robert Vv: ‘Sibert, Douglas Bry- 
den, and Richard H. P..Padon have appealed to the Secretary of the 
Interior from. decisions of the. Director, Bureau of Land } Management, 
dated May 20 and-June.3, 1960, in each of which the Director affirmed 
the action taken by the Wyoming land. office in rejecting their several 
offers, filed on April 1, 1959, to lease lands in Wyoming for oil and | 
gas purposes pursuant. to: section. 17 of the Mineral Leasing Act, as 
amended (30 U.S.C., 1958 ed., sec. 226). ane: 

The six offers cover lands. included: i in various. gages: all of which 
were issued on April 1, 1949, and all of which, absent: production or 
effective partial assignments, would have: expired: on March 31, 1959... 

On February 24, 1959, partial assignments of the leases to F fank M. 


| oe were filed. Theres tien, on March g: 1959, Carr submitted state- 


-. ments that he was the only ‘party having an interest in the. partial Ss 


| assignments. - On the same date, the Wyoming land office returned: the | 
_ assignments unapproved. Attention was called to a recent amendment | 


of 48. CFR 192.42(e) (3), effective February 12, 1959, requiring a - | 
statement from each offeror for an oil and gas i that he is.the sole _ 
party in interest in the offer, or, if the offeror is not the sole party in. 


interest, a statement as to who the other interested asta are (48 = 


— CFR, 1959 Supp., 192. A2(e) (8) (111) ). Lo ae 
| "The March 2, 1959, decision held that. as the ‘ Sane sittamenie? a 


_--were not filed until after the twelfth month of the tenth year of the | 
. leases had: commenced the partial assignments were not effective to ex- - 


_ tend the leases for an additional two years. . Carr. appealed to the 


; Director of the Bureau of Land Management, who, in a ‘decision 


The : dated. September 95,1959, held that since the iad regulation doesnot 
: ‘Specifically mention assignments and since.a . similar regulation making , ee 


“4 =, - 577050—60-—2 
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the. same requirement ich respect. to assignees was not udopied until — 

later, the partial assignments to Carr should be approved, if all else — 

were regular. The partial assignments were thereafter approved, 

_ effective as of March 1, 1959. ‘Thereafter, the Ono filed on eo 1. 
(1959, were rejected. — 

The appellants contend that 43 CFR, 1959 Supp. 55 192.49 (e) (3) (iii) 
applied equally to offers and assignments fr om its effective date; that 
since Carr did not submit the statements as to his interest In the as- 
sioned acreage until March 2, 1959, the assignments were not com- 
_ pleted in time to be effective to extend the leases; and that, therefore, 
the lands covered by their offers were not in’ outstanding leases on 
April 1, 1959. ‘They contend further that compliance with the require- 

- ment of 43 CFR 192. ‘A2(e) (3) (iii) was mandatory on assignees : after 
FE ebruary 12, 1959, and that: the. Secretary of the Interior is. without © 
authority to waive the regulation, which, they argue, is incorporated ; 

by reference in the regulations relting to ) assignmenita og cee 1959 - 


- Supp:, , 192.140-199.142). 


While it may be admitted that the Seer etary may not apenas the - 
plain and unambiguous provisions of his own regulations, IT find noth- 


-. ing in the regulations in effect when these partial assignments were 
filed which required that an assignment, affecting the record title of an 


oil and gas lease had-to be accompanied by. the statement called for 
| by the amendment of 43 CFR 192. i) (3): effective bers ae 12, 
: 1959. 4 


When the assignments in question’ were | filed, ‘sec. 199. 140, para- aa 


ene the provisions of section 30(a) of the Mineral Leasing Act, 


as amended (30:°U.S.C., 1958 ed., sec. 1872), provided that assign: 


ments would take effect. as of the first day of the- lease month following 
_ the date of filing in the proper. land office eu: all the ee required | 
by §§.192.141 and 192.149,” 7 
Sec. 192.141. (which has. not been snended) » sets forth the require. 
ments for filing transfers: : | | | 
Subparagraph (a) (1) thereof provides: a 
"Except ag to assignments of record title, all instr uments of transfer of a lease | 
or of an interest therein, * * * must be filed for approval. within 90 days from 
the date of. final execution and must: contain. all: of the terms and conditions 
agreed upon by the parties thereto, together with a statement over the trans- 
 feree’ s own signature with respect: to citizenship and interests. held, ‘similar to 
that. required of an offeror under § 192. 42(e) (3), ( 4) and Af): 
| Subparagraph (a) (2). provides that to. obtain approval of a cane i 
fer “affecting the record title” of an oil and gas lease, a request: for 
such approval must be made within 90 days from the date of the exe- 


cution of the: sssignment by the parties. It designates the form to be oO 


1 June 1, 1959, 24 FR. 4620 ; 43 CFR, 1959 Supp., 192. 140. ae 
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a sed Uscianrieul nde Record. Title to Oi and Gaus Lsade : 

_ (Form 4-1175)—and. authorizes the use of unofficial copies thereof. 


: Subparagraph (a) (3) requires that an application for approval of 
any instrument of transfer of a. lease or interest therein be accom 


a, | panied. by a fee of $10. _ 


Paragraph (b) . requires evidence of the natharty of an attomey. : 
in. fact to execute an assignment. or application for the approval of 
an assignment and, In addition, the: ‘statement ‘required | ‘ sec. 
192.42 (e) (8). : 

.- The remaining paragraphs i in, see. 192: 141 per tain to matters not 
relevant to the question 1 involved i in these. appeals, — 

Section 192. 142 requires a separate. instrument of assignment. for 
each oil and gas lease when tr ansfers involve record title. However, 


_ when transfers to the same. party involving more than one oil and gas’ | 
lease are. filed at. the. same time, only one request, for approval and ¢ one Be a 


| showing as ‘to. the. qualifications of the assignee is required. © ee 
Thus it is evident. that while an assignee is called upon, in certain 
* 3 instances, to make the same showing as that required of an offer or and — 


while : an assignment. will not be approved if the assignee is not quali-- 


fied to take and hold a lease, nothing in the regulations governing 
o assignments affecting the record title of oil and gas leases refers the. 
~~ potential assignor or assignee. to section 192.42(e) (3) except i in those 
- - instances hoe attorneys in fact are employed. - 


To hold that the statement required of offerors after February 19, a | 


- 1959, was: required « of assignees prior to the date on which the reg ise 


* pe tion. relating: to assignments was amended to include the same require- 


= ment would be to deprive, by implication, holders of oiitstanding oi] — | 


and gas leases of the statutory right accorded to them to make partial - . | 
assignments of their leases and thus gain a two-year extension of the _ 


retained portions of their leases. Nothing in the regulations govern- _ 


ing assignments put potential assignors on notice that, to be complete, 


the statement required of offerors must be filed by the assignees. 

It has been held repeatedly that where a party is to be deprived. ‘of | 
a statutory preference right because of his failure to comply with the — 
requirement of a regulation, that requirement should be spelled out so 
clearly that there is no basis for disreg arding his noncompliance. 
. Donald C. Ingersoll, 63 I.D. 397 eae Madison ae ine., ip P. | 

Hodge, 62 E.D. 478 (1955). | | 
It has also been held. that. ie 1S: impr oper to. reject: an. offer t to lease 


‘acquired lands for oil and gas purposes because the offeror failed to at, 
accompany his offer with a, statement : required: by the public land a 


2 The § ‘sole. party in. interest. statement involved here "(43 CFR, 1959 Supp., (192. eae — 


_ A (3) (H)). 
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leasing ceoain ona. Bert Wheeler, 67 LD: 2038. (1960) ; Ania J. | 


Boeve, A-28445 (October 13, 1960). ‘The same reasoning which led to “ss, 


the decisions in those cases is applicable to the present appeals. 


In the circumstances, it must be held that the Director was correct _ 


~ in his holding that the partial assignments filed on February 24. 1959, - 
were effective to extend the leases and in affirming the subsequent: AC- 
tion taken by the Wyoming land office im rejecting the appellants’ -_ 
offers because at the time the offers were filed the lands covered thereby 7 
_ were in outstanding oil and; gas leases. | 
- Therefore, pursuant to the authority | aeisgaied to. , the: Solicitor by - 


the Secretary of the Interior (sec. 210.9. 2A (4) (a), ‘Departmental ” | | 
.. . Manual; 24 FLR, 1348), the decisions of the I Dir ector of the Bureau | Of ae 
8 Land Management are affirmed. ; 


_Tarrovone F. Soave r he g stoitoes, 
ey By: Eparoxp T. Rrra: 
De Papnity: 8 0 licitor. 
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F ‘Rules of Practice: “Appeals: ‘Dismissal—Contracts: : Contracting Officer : 7" 


Contr acts: Notices | 


A motion by the Government for disiateeal of : an appeal ¢ on the: grounds that 
. the’ contractor failed to give timely written notices of protests. as: requir ed — 
by the contract, will be denied, where the appellant has raised issues of fact - 


as. to timeliness of. such. notices, and as to prior actual knowledge of the © 7 


| protested matters and paee action. thereon by the contracting: officer’ Ss | 
representative. ' /) 3 


“BOARD OF. CONTRACT APPEALS 


“The Gireminal has moved to dismiss the timely oa of the go 


contractor from the findings | of fact and decision of the contracting — 
officer dated June 2, 1960, denying the contractor’ s several claims = 
totaling $326,254.20, for additional compensation. | ee 
_ The contracting. ome s decision denied the contractor- -appellant’s | 
claims on three (3) procedural grounds, i i.e., that it had not complied — 

with the contract: requirements, by (1) failure to make timely written — 

protests concerning allegedly erroneous instructions by the Govern- 


~ ment, (2) failure to request written instructions as to. certain addi- — 


4 tional work alleged 1 to have been requested by the Government, and a 


7 BBBP ‘CHENEY- CHERF AND ASSOCIATES 897 
| os November 14, 1960 — Z . . 
beh (3) failure to; give etimely written notice of alleged changed conditions." es 
‘This motion is grounded on the same ob} ections as s those HOveneEe by : 
_ the contracting officer in his decision. | - 
Contract No. 14-06-D-2684, carrying an estimated. price of 
| $2, 894,330.00, was entered into apparently in the Fall of 1957, after 
- advertised bidding: It was executed on Standard Form 23 (revised _ 
March 1958) and contained Standard Form 234. (March 1953) (with 
certain modifications to that form not material to this dispute) , and 


some 167 i paragraphs under the heading “Specifications” and subhead- ; 7 


-. ings “General Conditions” and “Special Conditions.” _ 
The scope’ of the work included the excavation of. two (2) tunnels S 

known as the Cascade Divide Tunnel and the Green Springs Tunnel, 
and the construction of wood and steel supports and concrete linings 
_ for the tunnels, which were respectively 0.4. and 0.92 of a mile in length. 


~ Each was to be 6 feet in finished inside diameter. These portions of 


the work were performed by a subcontractor, A. J. Cheff. Construc- 
tion Co. However, the term * ‘contractor” will be used here for the 
sake of uniformity. - | | 
Omitting da abr fatale the contractor’ Ss. -laims, iouen 7 
: intermingled and amended from time to time, may be > summarized as 
follows: - | 3 3 bas Wee 
1. That despite the contractor’ S ‘attempts to use wood lagging and 
stee] supports at more frequent intervals, because of loose earth con-— 
ditions generally prevailing, the Government inspectors refused to 
permit the contractor to install such lagging for support. purposes, or. 
steel supports, except ona “skeleton” basis of maximum intervals, suit- 
able only for conditions of hard or solid rock formations. That this 
caused. considerable fall- out of loose material (sometimes damaging ~ 
~ fresh. concrete) , which had to be excavated in both tunnels almost 
constantly; causing expensive delays: and loss of construction time, _ 
as. well as the expense of numerous rep airs to the supports, shoring, etc. 
2. That asa result of the excessive fall-out of loose material caused 
- by the Government’s orders for insufficient lagging and. supports, the _ 
contractor was. obliged to enlarge the perimeter of the tunnels beyond. 
sed “B” lines prescribed by the drawings, and was obliged to use addi- i 


-2The contracting omer also. discussed. the ‘merits of the claims, “indicating that had ” 


the contractor made timely - written protests, notices and requests, ‘the claims would have 
_ been denied on their merits. _ 

2 The copy. of the contract before the: Board is not dated, nor is there found any refer- 
- ence to the. contract date, either in the contracting officer’ s findings. of ‘fact’ and ‘decision, — 
or. in the’ other : appeal filé documents. However, it appears. that. certain notices. to 


- _. prospective | bidders were acknowledged. by appellant on September 10, 1957, arid. that ‘ 


Notice to Proceed was received by the contractor on October 21, 1957. The contract. 
work was completed and accepted, after extensions for excusable delay caused Le Peers 
on peas 14, 1959, the. eae comntetion date. 
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tional quantities of concrete to fill these areas of enlargement of the 
tunnels. As a part of this claim, the contractor: alleges that the Gov- 
ernment inspectors required the contractor to remove lagging and to ~ 
re-excavate material which had been used. for back-fll ‘by the « con- 
tr actor in the enlarged areas. | 

The contractor has alleged that it bate numerous and a ateat com- 
plaints to the contracting ‘officer and his representatives on the job sites, 
concerning the faulty instructions of Government inspectors. prevent. | 
‘ing sufficient use of lagging and excessive spacing of permanent steel 


- supports: The record. presently before the Board does not disclose 


that any written complaints or written protests were made, until its — 
letter of uly. 28, 1958. The contractor states that this protest was — 
made “* * * when the facts were known to him, beyond a doubt, and. 
that he was sure that the Bureau of Reclamation. representatives were 
wrong in its directives and the Contractor was suffering severe dam-- 
ages * * *” (Appellant’s letter brief of July 26, 1950). Also, as to 
the: Cascade tunnel, it is claimed by appellant that during an inspec- 
tion trip and eon ference: (date not stated) ,* the situations complained 
of were called to the personal attention of Mr. Callan (Construction 
Engineer), Mr, C’Connor (his assistant), and others from the Boise 
Field Office. On this occasion, it is asserted by appellant, Mr. Callan 
“pointedly told Mr. Johnson, in the presence of A. J. Cheff, that the 
tunnel was insufliciently lagged and that it should be properly lagged.” 
tlowever, in spite of these alleged instructions, the appellant claims: 

ASs-a result of that conference and inspection trip, we did not see any change 
in the directives or inspections by the Bureau Inspectors and nuemerte (Ap — 
pellant’s letter of December 14, 1959, Hixhibit 8.) 

The decision of the contracting officer, in so far as it is related to 
the motion before us, relies entirely upon the allegations that timely, 
written protests were not made, or that written requests for instruc- 
tions as to additional work were not. made, or that timely, written 
notices of changed conditions were not given. As to the last, the ap- 
pellant may have had an erroneous conception of the contractual basis 
for his claims. In his letter of March 25, 1959, he refers to practically - 
all of the claims concerning: the Cascade tunnel as. being filed in “con- 
| This letter states in part: “since the beginning of the construction of the Cascade 
and Green Springs Tunnels, we have made: considerable complaints to the Bureau of 
Reclamation * *- *,” Otherwise the letter. is devoted solely to. the Cascade Tunnel 


_ (lixhibit 2). The. contracting officer concludes that. this letter does not constitute a 
_ protest as to the Green Springs. Tunnel, the excavation’ ‘of which was about 50% com- - 


plete on July 28, 1958. Such a conclusion seems alubious, at best. See Overly v. United. ae 


States, 87 Ct. Cl. 231, 289-40 (1938). 
~.,. & Excavation of the. Cascade Tunnel, was completed April 18, 1958 (Contracting Officer’ 8 
aindins ae 8). ; GP ig ee a ae eh 


36) 0 _ CHENEY-CHERF AND ASSOCIATES. 899 
? oe --. | November 1}, 1960 ee. yo 
nee with Article 9 of General Conditions of the spooifications) a 


and under General Provisions of the contract, paragraph [sic] 6 and 
‘paragraph [sic] 4,” ‘incurred by “unknown physical conditions at the | 


work site which was not determined by the contracting officer at the 


beginning of the work but which later caused the subcontractor { to be 
burdened by these excessive costs. es _ | 
It would appear that appellant had i in mind in cdssecting eee | 
conditions at the worksite which was not determined by the con- 
tracting officer at the beginning of the work,” the alleged. failure or 
refusal of the Government inspectors, or. ‘the representatives of the 
contracting officer, to recognize the conditions of loose and unstable 
ground as requiring additional lagging and more closely spaced sup- .. 
ports. But mere impedance of the work, caused by the Government's 
action, is not a “changed condition.”* = | a 
It appears to us that there have been presented questions of material ; 
fact concerning timeliness of notice, and possible actual knowledge on 
| the part of the contracting officer,’ as to at least : a - portion of the mat- 


«BEG, Protests. Tf the ‘contractor: considers any work demanded. of him to be outside . 
of the requirements of the contract, or considers any record or ruling of the contracting” 
_ Officer. or of the inspectors: to be unfair, he shall immediately upon such work’ being 
: demanded or such record or_ruling being made, ask, in writing, for written instructions — 
or decision, whereupon he- shall proceed without delay to perform the work or to conform - 
to the record or ruling, and, within thirty (30) calendar days after date of receipt of 
the written instructions: or decision (unless the contracting officer shail grant a further 
. period “ot time prior to commencement of the work affected) he shall file a written protest 
with the contracting officer, stating clearly and in detail the basis of his protest. xcept 
-for such ‘protests aS are made of record in the manner herein specified and. within the 
time limit stated, the records, rulings, instructions; or decisions of the contracting: officer - 
shall be:final.and conclusive. Instructions and/or decisions of the contracting officer 
contained in letters transmitting | drawings to the contractor shall be poueideree as 


‘written instructions or decisions subject to protest as herein provided.” ~ 


_. This ‘refers to the Disputes: eee which is not ‘Televant to the foundations. of the 

claims. a 

7 A, CHANGED CONDITIONS. The Gouteaetor shall promptly, and before such. con-. i. 
ditions are disturbed, notify the Contracting Officer in writing. of :. (1) subsurface or 
latent physical conditions at. the site differing materially from those indicated in this 
contract, or (2) unknown physical conditions at the site, of an unusual nature, differing. 
materially from those ordinarily encountered and generally: recognized as inhering. in 
work of. the character provided for in this contract. The Contracting Officer shall 
promptly investigate the conditions, and if he finds that such conditions do so materially 
differ and cause an increase or decrease in the cost of, or the time required for, perform- 
ance of this contract, an equitable adjustment: shall be made and the contract modified 
in writing ‘accordingly. Any. claim of the Contractor for adjustment hereunder shall 
not be allowed unless he has. given notice as above required ; provided that the. Contracting 
Officer may, if he determines .the facts SO justify, consider and adjust: any such claim 

- asserted before the. date. of final settlement of the: contract. If the parties fail to agree 
upon -the. adjustment to be made,. the. dispute shall be. determined, as proyided. in. Clause 6 
, hereof.” ed 
8 Flora Goasiiction ‘Company, 66 LD. B15, 304, IBCA-101 (September 4: 1959). 

2 OF, Sanders, BCA No. 955, 3. CCF 862, 866, 928 (1945): ‘In other words, eyen | 
though the contractor is late in notifying the . contracting officer of the error of. which — 
he complains ‘it'is not intended that the Government. should take advantage of the 10-day 
limitation merely for the sake of applying the rule. : Its true purpose'is for. protéction © 
against delays that are injurious to the Government interest. If not injurious then,. of 
course; ‘there | is no. ebiede to applying: the Tule.” Ian GIN E aon re Chemical Corpora- 
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ters. complained of by the appellant. The Board i 1s : reluctant to dismiss | 


an appeal upon motion, without a hearing, if any useful purpose may 


be served by permitting the submission of evidence by the appellant 
- in support of his contentions that he has furnished timely notices 
and protests,” or that actual knowledge of the matters was shad by 
the contracting officer, 
The cases cited by. Department Counsel, in his erie af Oeisbee 25, 7 
1960, involve appeals which were decided on the entire record, ead | 
_ not upon motion to dismiss. MeWaters and Bartlett, IBCA-56 (Octo- 
| ber 31, 1960), was a decision after a hearing. K orsho} Construction 
-Go., Ine., 63 LD. 129, IBCA-9 (May 2, 1956), was decided after a pre- 
hearing conference in which the ‘appellant admitted that there was — 
no timely written notice. In R. V. Lloyd and Company, IBCA-143 


(February 12, 1958), the appellant did not deny or. controvert the find- 


ings of the contracting officer, and. the appeal was dismissed after 
consideration. of the entire record No hearing had been requested. 
‘Therefore, while these citations are persuasive as to the rules generally 
followed by the Board in cases which embrace all of the evidence, or 
-atter hearings, they are not controlling in the motion practice of the 
Board, to deprive: an appellant of the right to a. hearing. | 


iC onclusion 


Anema itis craated that the motion. be denied. A. hearing will 


be scheduled i in due course. 
Doms M. TDyeaerons M ember. 


I concur: — rn I concur: 


Paun H. Ganrt, Chairman. «-- Joun J. Hywus, Member. 


GENIA BEN EZRA ET AL. 


A-28397 Decided November 16, 1960 
A-28484 : | 


| ‘Oil and Gas Leases ‘Ajptiontions--Rhagetatlans: ‘Publication - 


Oil and gas. lease. offers which do not comply with the mandatory require- 
‘ments of the regulations must. be rejected without: ‘priority, and an offeror’s 
unfamiliarity with new requirements which | are not referred to in the oil: 

. and gas lease offer form: required to be used py applicants is no basis for: 

| allowing oil and. ‘gas lease offers which do not eo oaks with a recently 

7 ., adopted regulation for Buns an offer. eR Bel esa a 





. tion; -ASBCA No. 2010. (1954), citing Hateey: Radio Laboratories, Tne. vy, _ United states, = . 
Ct. Cl. No. 49870, 126 Ct. Cl. 883, 391-2 (1953). 7 
- 16 Monareh. Lumber. Company, ‘67 ILD, 198, TBCA-217 (May . 18, 1960). of. Henkle ina 
Company, 66 I.D. 3834,. IBCA-212 (September 15, 1959) : “The Board will jealously | 
wateh et substantive Tehte of . the: parties are not defeated by mere technicalities. my 


2 400) |  .GENIA BEN BZRA BT AL, 401. 
i" ee ae - November 16, 1960 ane oe 
“Oil rere Gas Leases! Applications —Oil and Gas Lenies: oe : 
Applicant — "ae Ss ith a egetk 
‘The regulatory provisions permitting approval of a aged! offer which | meets 
all other requirements for filing except that it is on a lease form not cur- 
- rently in use or on a form not correctly reproduced (providing it contains 
the statement that the offeror agrees to be bound by the terms and condi- 
tions of the lease form in effect at the date of filing) do not warrant allow- . 
ance of offers which do not comply. with a recently: adopted requirement 
- for filing, and where information as to whether an offeror is the sole party 
in interest is required by regulation an offer which does not include that 
information is defective, regardless of the form on woch the offer. is filed. 


-- APPEALS FROM THE BUREAU OF LAND MANAGEMENT 


ate Genia and Leon Ben Bera have appealed to the Secr etar ¥y of the - 


“s Interior from. a. decision of December 17, 1959, amended March 11, | 


1960, by the Director of the Bureau of. Tand. Maiagement: affirming 


the rejection by the Wyoming land office of their applications filed on 

~ June 1, 1959, for oil and gas leases on lands in Wyoming. Mrs. Faye 
N. Saunders tas appealed to the Secretary. from a decision: of April 7, 

_ £960, by the Director affirming the rejection by the Santa Fe, New. 

- Mexico, land office of Mrs. Saunders’ application for an oil and. eas. 


lease on lands in.New Mexico. Mrs. Saunders’ application was filed. = : 
-_ on November 2, 1959. The appeals. are being decided. together asthe 9°). 
outcome of each depends upon determination. of the same issues. 


The applications were rejected because the appellants did not. submit 
with their offers information required by a departmental regulation, 
«43 CFR, 1959 Supp., 192.42(e) (3) (iii). The regulation, as amended 

on J anuary 8, 1959 ge ER. aes effective ee 12, 1959, is as 


- follows: 


(e) Hach offer, when first filed, phat’ be accompanied by: 


8) * oe Oe 


(iii) A signed statement by the. offer or that. he is the sole faty in inter est in 
_ the offer and the léase, if issued; if not he shall set. forth the names and the 
‘nature and extent of the interest therein of the other interested parties, the 
nature of the agreement between them, if oral, and a copy of such agr eement, 
if written. Such statement must ‘be signed by all of the interested parties in- 
cluding the offeror, and: all interested parties must furnish evidence of their 
_ qualifications to hold such lease interests. Such: statement must be filed not 
later than 15 days after the filing of the lease offer. 


By regulation (43 CFR 192.42 (a) and (b)) lease offers are cated 
to be filed on Form 4-1158 or valid. reproductions thereof. Each: of. 


the applications involved i in this appeal was filed on Form No, 4-1158, ene, 
Sixth Edition (April 1957). No question or statement relating to 
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the sale party i in interest. requirement ae 42 (e) (3) (111) ) 1s contained 7 
on that form.? | : 
On appeal Mrs. Saunders states that she-is the sole party in interest — 


in her offer and lease, if issued; that the statement did not accompany 


the offer for.the reason that she did not know of the requirement until - 
_ after she received the manager’s decision at which time it was too late _ 
to comply with it. The Ben Ezras also contend that they filed the _ 
forms given them by the Bur eau of Land Management employees, on 
which forms. no reference was. mace: to a new: pean eR ae. that 
theuse ofthe form wasmandatory. © | | | 
An offeror’s unfamiliarity with the anitemene for filing 0 an offer e 
is not a valid reason for waiving the requirements. The appellants 
had legal notice of the requirement relating to the sole party in interest 
statement. as it was published 1 in the Federal Register, and the new re- 
‘quirement is binding on all who come within its terms without regard 
_ to their innocent ignorance or misinformation given by Government | 
employees. Federal Crop Insurance Corp. v. Merrill, 332 U.S. 380 
(1947). Moreover, the Department must reject without priority lease 
offers which do not comply with the mandatory provisions of the reg- 
wations (McKay v. Wahlenmaier, 226 F. 2d 35 (D.C. Cir. 1955)). 
| Accordingly, the assertion of unfamiliarity with the new requirement 
is not a proper basis for allowing the offers here involved. i“ 
The Ben Ezras also contend that the failure to file a sole party in 
interest statement is not a fatal defect and that the regulation contains 
no language which makes it ROLY thats an offer be dismissed if it 
is deficientinthatrespect. = : | 
However, it has recently been held that an offeror who does not com-— 
ply with a mandatory requirement of a regulation is not a qualified ap- 
- plicant until the defect is cured, whether or not the particular regula-_ 
tion spells out the consequences es ati ca Celia ft. K ammer- 
~ man, 66 I.D. 255, 263 (1959). 
The Ben Ezras also suggest that since the use of Form 4-1158 > was 
mandatory, all the requirements’ for filing a proper offer must be con-_ 
tained in it. This suggestion is not well founded. There is nothing in 


the use of a form which prevents the Department from requiring ad- — 


| ditional statements from an applicant. Here the applicants were 
_ given ample notice of the new requirement by the publication of the 
- amended regulation in the Federal Paces Federal Crop Insurance 


ve Merrill (supra). 


. 1A seventh edition of Form 4— 1158 dated June 1959 contains a new item 6 as follows: 
“Offeror C] is (1 is not the sole party in interest in this offer and lease, if issued. 


(If not the sole party in eee a statement. should be filed as meetonted in 43 CFR 7 


192. 42(e) (3) i: | 


“4000 CS GENIA BEN. EZRA EBT AL, = 408 
November 16, 1960 | : | 


| inate: the Ben Ezras call attention to the regulation whieh 
provides: | 


(2) An offer to lease containing any of the following fendiancies will be ap- - 
. proved. by the signing officer provided all other requirements are met: 


. ok * i i cars ee _—s | ne 
(iv) An offer on a lease form not currently in use. | 
‘(v) An offer on a form not correctly reproduced provided it contains the state- | 
a ment that the offeror agrees to be bound by the terms and conditions of the mane . 
‘form in effect at the date of filing. 43 CFR 192. 42(g). | ; 


They also refer to itera numbered To on the at they filed ‘which ; 


— reads: — 


if this lease form does not contain all the terms and conditions of. the: lease. ae * 


- form in effect at the date of filing, the offeror further werces to be. bound: by the 
terms and conditions contained in that form: - = 
_ They argue that the regulations cited and item 7 require the Depart 
ment to accept their offers. | 
_At the time the Ben Ezras filed thieis offers, the form. they used was 


- the form in current use, the seventh edition of Form 41158 not a: - 
L been issued until later.. Thus, subparagraph (iv) is of no help. 


Since the form they used was not incorrectly reproduced, but was an 
_ Official lease form, subparagraph (v) is not pertinent either. Item 7. 
cannot ald them because an agreement to be bound by other terms and 
conditions is not a substitute for a’ statement that. must be furnished 
with an offer. 7 zs oe | 
Thus, the Bureaw’s interpretation of the sole party in Annet re- 


quirement as mandatory is consistent with the language of the regula- 


tion and is in conformity with departmental decisions involving com- 
parable requirements. (See Celia R. Kammerman. et al. ieuora): 


| Clifford Thorp Woodward, A-~25905 (Supp.) (June 15, 1951). For. | 


the reasons discussed eee the appellants’ argument that the re] jec- 
tion of their offers is not mandatory cannot be sustained. Since the 
_ offers do not satisfy the mandatory provisions of the regulations, they 
must be rejected without priority (Af/cKay v. ae ee 4k 
| There was no ) error in the rejection of these offers. 


2Mrs, Saunders’ offer was also subject to ‘rejection for another reason. ‘The State 
. Supervisor states that the land embraced in Mrs. Saunders’ offer was covered by lease 
- LC 069289 ‘issued to Caldwell J. Saunders on November 1, 1951, that this lease. termi- F 
~ nated. by operation of law for failure to pay. rental due on November 1, 1959 (30 U.S8.C., 


1958 ed., see. 188), and that. the land has not been listed on the tract book as available ne 


for new leasing. Until the termination of the lease is noted on the tract book, the land. 
included in that lease is: not available for leasing. .In such circumstances, an offer filed - 


for lands included in the terminated lease must. be rejected. W. V. Moore, 64 1.D. 419 


(1957) ; 43 CFR, 1958 Supp., 192.161 (a), amended without material AREPE? by: oe 
2032, 43 CFR, 1959 Supp., 192. ie , ; 


a. 404 “DECISIONS OF THE ‘DEPARTMENT. OF THE INTERIOR [oz LD. 


‘Therefore, pursuant to ie authority delegated to the Solicitor by — 
fe, the Secretary of the Interior (sec. 210.2.2A(4) (a a), Departmental 
Manual; 24 F.R. 1848), the ce of une Director, Bureau of Land 


a Management, are affirmed. 


Trrnopore F. ‘Srevens, The Solicitor. | 


| By: -Epmunp T. F RITZ, 
Bir Solicitor. : 


| KIRBY. PETROLEUM COMPANY, ET AL, 
A-28414 SS an.* Decided Nov. at, (1960 


Oil and Gas Teciea: ‘Assignments. or Transters—Oil and Gas Leases: ional Z 
| sions—Oil and Gas Leases: Termination | 


An assignment of less. than the whole interest in a portion. of > the acreage in-, 
cluded in an oil and gas lease at one time is nota partial assignment. of the | 
lease within the meaning of. section 80(a) of the Mineral txasine Act aud. 
does not segr egate the lease into separate leases. | ak 


| 7 Oil and Gas Leases: Assignments or Transfers—Oil na Gas Leases: Exten- > 
-sions—Oil and Gas Leases: Termination 3 : 


Where the holder of an undivided interest. in an oil and gas re which is in | 
its extended term by reason of production assigns his inter est-as toa portion | 
of the leased land, the lease is not segregated into separate leases with the 


consequence that the lease as to the assigned por tion is deemed terminated | ; 


because it does not include a peodacins well. 
_ APPEAL FROM THE BUREAU OF LAND MANAGEMEN i 


- by Petroleum Company and Rorick and Malcolm Cravens have 
appealed to the Secretary of the Interior from a decision of the Acting . 
Director, Bureau of Land Management, dated December 31, 1959, 


» which affirmed a decision of the Cheyenne, Wyoming, land office dated 


April 21, 1959,. holding that oil and gas lease Pp Wromms 05038 (A) | 
terminated on March 30, 1959. 
Oil and gas lease Wyoming 05038, covering 1; 840 acres of land in : 
secs. 22, 28, 24, 25, and 26, T. 55 N., R. 97 W., 6th P. M., Wyoming, 
was issued to Stanolind Oil and Gas Company as of ‘April 1, 1951, i 
a period of 5. years and so long thereafter as oil or gas is prodicad | i 
paying quantities. A discovery of oil was made on the lease. on April 


14, 1953, with the completion. of a productive well on the SEY,NEY, © : 


‘sec. 22. On July 20, 1953, an assignment of the lease from Stanolind 
to George J. Greer was filed... Thereafter, on May 9, 1955, Greer as-— 


2s signed an undivided 25 per cent interest in the lease to B. F. Allison — 


i and an undivided oe Ye aloe interest. in ‘the lease to Delhi- en | 


4081 |. KIRBY PETROLEUM CO. ET AL. | “ a “ee . 
a ee | November 17, 1960 | aa 


3 Oi Corporation, eechine a 37 Yo percent interest. After ‘the ap- % 
- proval of these assignments, the lease was held by three parties, each — 


_ of whom owned an Sadided interest in all of the acreage embraced — 


a within the Jease. Thereafter, while the lease was in its aslonded term. . 


_. by virtue of production, by assignment effective April 1, 1957, Greer 


| ~ assigned his 3714 percent interest in the lease to Kirby Vensyn Petro- 
oan Company. Thereafter: that company’s name was changed to. 


: Kirby | Petroleum Company. Thus Wyoming 05038, a Producing - 


* lease, was held i in the following undivided. interests : 


as _ ‘Kirby Petroleum Pe RCT eared et a _ 


“BOF, Allison ee ee ee ee ae ert 
- Delhi-Taylor Oil Corporation —___------ pas nanan ann BTY% 


on September: 16, 1958, an assignment by. Delhi- -Taylor Oil Corpo-_ : 5, 7 


a “fae and.B.F. Allison. of all of the assignors’ interests. (6214%). ina 20° | 


oe portion of the lands embraced in the lease in favor of Rorick Cravens 
and Malcolm Cravens’ was filed. That. assignment was approved — 


. ee effective. F ebruary. 1,1959, after the parties, on January 30,1959, filed av 


“se i ~ the required bond. The decision of February 25, 1959, approving the — 


- assignment, stated. that. the 880 acres covered by the accion. ofthe — 
~ assignors’ undivided 6214-percent. interest, would be. ‘carried under 


serial Wyoming 05038 (A) and that there remained under the original ; 


a Tease. (Wyoming 05038) 960 acres. . Included in the. land said to re- 5 


ae, main in the. original lease was. the. SEYUNEY, sec. 22, on which the : 


Ps producing well islocated. 


By decision dated April. 21, 1959, ns land: office eel that oil eer ; : a 
: gas. lease. Wyoming 05038 (A) had terminated on March 30, TODO. ee *: 


7 because the assignment which created Wyoming 05038(A) was of an 
as undivided interest and ‘because, to be entitled to an extension - of: i 


sae lease, there must be an assignment of the entire record title interest in 


ae the land assigned.1, That decision was affirmed by the Acting Director — : 


- on the: ground that the 9-year extension provision of section 30 (a) of ; a4 
the Mineral Leasing Act, as. amended (30 U.S.C., 1958 ed., sec. 187a), 
= applied only to assignments of complete, or 100%, record title interests » 


. in definitely described portions of the leased lands. e 
While I agree. with the Acting Director that, where less ian a | 
| whole interest 1n.a, portion of the acreage covered by-an existing oil and 
gas lease is assigned at one time the lease is not entitled to any ex- 
tension under section 30(a) of the Mineral Leasing Act, I do. not 


agree that such an assignment results in the segregation of a lease or ra 


>. 2Tt dg not ‘apparent: awl the land nails selected Mayeh’ a0 1959, As the date of ‘termi- ha . 
nation, ay it is unnecessary: to say rete mn this point. 4 ; 





poral heer th fae Fi 
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7 the forinination: of any portion thereof. Such. is ne effect of the - 
Acting Director’s decision. _ 7 : : - 
“Section: 30(a) authorizes the assignment of oil arid gas leases ‘ ‘as to 
i! all or part of the acreage included therein” and “as to either a divided 
or undivided interest therein.” It deals with partial assignments in 
the following language: ~ = es ee ae my 


Any partial assignment of any. 7 lease shall eer the sence and peeataea — 
portions thereof, and as above provided, release and discharge the assignor from = 
all obligations thereafter acer uing with respect to the assigned lands; and such’ 

. segregated leases shall continue in full force and. effect for the primary term of 
the original lease, but for not less than two years after. the date of discovery of 
oil or gas in paying quantities upon any other segregated portion of the lands 
“originally subject to such lease, _ Assignments: under this section may also be. . 
made of. parts of. leases which are in their extended. term. because of any pro- . 


vision of this Act.” The. segregated leases. of any undeveloped - lands shall con- = | 


- tinue in. full force and | effect. for: mee years and so a thereafter as oil or Bas. 
is produced i in paying quantities.” ee bit ; 
Thus the statute sets. forth the results. ae will flow red ng ? 
pen assignment “of any. lease,” including the: segregation of the — 
“assioned and retained portions thereof” (the lease). It speaks of the 
“assioned lands,” permits assignments of “parts of leases,” and ‘pro- 
vides for the continuation of the “seoregated leases of any undeveloped _ 
lands.” Nothing in ‘this’ language suggests that the assignment of — 
less than the whole interest. in a portion of the acreage embraced in a. 
lease shall be considered ‘as a partial assignment’ of a lease. or shall. 
result in the segregation of a lease into two separate leases. The only | 
reasonable construction of the. above- -quoted language is that only 
where the entire interest in a portion of a lease is assigned at one time 
shall there be a segregation and. a continuation oe me ead eae Or the | 
original lease. : 7 i a ee - | oe 
This being SO, it fellows that oe Tess ee the entire interest i in 
a portion of a lease 3 18 assign ed at one ‘time there i 1s.no sepregation ‘ot. 
the lease into two separate leases and no occasion to consider whether : 
either portion thereof is entitled to extension. . fe 
Accordingly it must be held that the land office dioulde: noe : have 
segregated the land embraced in: Wyoming 05038 into two separate 
leases or held that part of the lease, which It designated as Wyoming 
05038(A), terminated on March 30, 1959. The entire lease should 
have been regarded as a. lease extended. by. Production despite the 
assignment made to the Cravens. ~ : : 
_ Therefore, pursuant to the authority: delegnied to the Siictor by | 
, the ‘Secretary _ of the. Interior. (sec. 210.2. 2A (4) (a), Departmental 7 


2 The Tast sentence was. ‘recently amended on Septonbes 2, 1960, by scehba. 6 of. the. a 


"Mineral Leasing Act Revision of 1960 counie Law 86-705), but the amendment has sae 
effect upon this case. . : 


il | " “aS SAMUEL A. WANNER an a a — 407 
7 oR | _ November 21, 1960 | i oo 


aa Mania: 24 F. R. 1348), the decision of the eng Dieter 1s Sravbtaed 


and the: case is remanded. to the. Bureau’ of cues Management poor 
, appropriate t action consistent with this decision. * 


- Turopone F, ‘SrevENs, The Solicitor. 


| By: ‘Epmunp T. Farrz, Sy 2S 
| ens Solicitor. : 3 


| a oe SAMUEL A. WANNER re oe oh . 
Ms A8885 - Decidded November a1, ‘1960 | 


Homesteads. (Ordinary) : Applications—Homesteads (ortinary) ‘Amend- 
~-ment—Applications and Entries: Amendments | 
- When: a valid application: for a. homestead’ entry is: ‘filed and an atiionded 


application ‘is later filed for the same and: additional land,. which amended 
application is invalid because it contains excess acreage, the applicant 


a loses. his priority over an intervening applicant: as to land included | in his: 3 


ee application: a in the: Aaterveulng a 


- APPEAL FROM THE. BUREAU OF LAND. MANAGEMENT 


| Samuel ‘A. Wanner has. appealed to the Seer etary of the Interior 
| Front’ a ‘decision of the Director: of the Bureau of Land Management 
dated February. 23, 1960, affirming a decision of the land office at 
. Anchorage, ‘Alaska, rejecting his additional homestead application,. 
aes 048921, because the land is included 3 in another homestead 
entry. 
- The cord shows: that Wanner held a pr ev1ous Homistead entr y; 
Anchorage 025646, including lots 1 and 2, sec. 30, T. 25 N., R. 4°W., 
and lots 1 and 2, sec. 25, T. 25 N., R. 5 W., Saward Meridian, im Alesina. 
for which he submitted final proof. on N ovember 5, 1958, after relin- 
quishing lot 2 in section 30'on October 7, 1958, and ‘lot 2 in section 25 
on the same day he filed his final proof, in ap attempt to reduce the — 
acreage of the entry so that the cultivated area would comply with 


- 7 the minimum requirement of the: homestead law: 


‘Thereafter, on Noveniber 26, 1958; John A. Horning filed his pls . 
-. cation for homestead entry, Anchorage 046688, on the two relinquished 


lots, comprising 90.47 acres, On May 99, 1959, Horning: filed’ an va — 


| amended application describing the same land and adding lot 3 in 


= the same section 80 and. lot 3 in the ‘same’ section ‘25, the two new. lots 


| comprising 89.96 acres. On June 30, 1959, the land office: informed — 
him that since a homestead is limited to 160. acres his application 
: covering 180. 43 acres could not be allowed but that, it would be sus- 
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: pended to permit nes to esa? it to more nearly approximate 160. ; | 


—acres...On July 23, 1959, Horning relinquished lot 3 in section 30 


= . and. ai another aunended application covering lots 2, 3 and 4 in - 


sec. 25, T. N., R. 5 W., -and lot.2.in see. 80,.T. 25 N., R. 4W., Seward — | 
: Meridian, containing 167. 96 acres. ‘On August 30, 1959, this applica- 7 


‘tion: was allowed. 


Meanwhile, on May 19, 1959, Wisner filed his oe ieion Anchor- _ 


| age. 048921, for additional homestand. covering the two lots that he = 


had relinquished and that Horning had applied for. His application 


was rejected on September. 16, 1959, on the ground that the land 


described: therein was included i in ‘the Horning entry. | 1s 
Wanner contends on appeal. that his application was the first valid 

oo homestead application for the land described therein that was. filed: . 
after his relinquishment. - He reasons that Horning applied for.land 


“-. in excess of the 160 acres. permitted by the’ hétnestead law ‘and that 


the two amendments required. to remove. the. defect m Horning? S. 
application were filed after his application. : 
To the extent that Wanner implies that Horning’ S “original ‘spl | 
cation filed on November 26, 1958, was defective, he is nerror. Horn- 
ing’s original application did not include the maximum acreage that 
may be acquired under the homestead law but its limited coverage 
was not a factor that impaired its validity or created, any: necessity 
for rejection. The homestead law expressly permits. applications for 
a quarter section or a lesser quantity of public land (43 U.S.C., 1958 
- ed., sec. 161). ‘Because Horning’s was the first application. filed after _ 
the land to which it applied became available for homesteading follow- 
ing Wanner’s relinquishment, it was entitled to priority over any 
Homesteaa applications for the same land that might be filed later. 
Thus Wanner’s application filed on May 19, 1959, was not entitled to 
consideration until Horning’s prior application. hid been disposed of. 
Had the situation ne in this posture, there would be no prob-_ 
‘lem. But the situation was changed when on May 22, 1959, after 
Wanner’s application had. been filed, Horning filed an amended 
7 ‘pplication which included not only the original two lots but an ad- 
ditional two lots, the four lots | comprising a total of 180.43 acres. 
. Clearly the amended application. was a defective. application. as it 
included 20.43 acres more than. the 160 acres. permitted to be included | 
in a homestead entry and the excess could not be allowed under the 
~ rule of. approximation. 1. The question presented | then is whether~ 


| Horning’ s original application, which was valid when. filed and had e 


er “This rule provides that if. the excess mbeee: 160 acres is less. than the deficiency would: 
be should a subdivision he excluded from the entry, the excess may be included, and the _ 


ey contrary if the. excess is | greater than Ene deficiency. See Natalie. Z. ‘Shell, 62. ‘LD. 417, 
ee 421 (1955). ee ; ; ss ° ite a 
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priority « over Wanner’ s subsequent application, lost its priority. i | 
cause it was converted by the amendment into an invalid application. . 
Or, to phrase the question differently, is Horning’s amended applica- 
~ tion to be considered defective only as to the lots added and not as to — 


_ the two lots included in the original valid application? 


I think the answer must be that Horning lost ‘all rights under iis 


i original. application when he filed an invalid amended application | 


_ including some of the same land. In effect, the situation is the same - 
_ as though Horning had withdrawn his érizinal application and filed — 
a. hew one including additional land. To conclude otherwise would — 


be to say, in effect, that Horning could maintain two applications at 
one time, the original one and the amended one, and that the invalidity — 


of the. amendad application would have no effect. upon the original | 


et application. This would be, to say the least, a novel doctrine. In - : 


- “my opinion, the only tenable view of the amended application is that — 


it swallowed up the original apeueson, leaving only o1 one application — — 


onfile. 0. : | 
The aceiion then is Neher the amended application can 1 be sap: i 

arated as to the original two lots applied for and the additional two 
_- lots and held valid as to the former and invalid only as to the latter. 


| I think not. The vice of the amended application lies in the totality of ; 
the acreage applied for. It cannot be restricted to any one or two or 


more of the individual lots applied for. In other words, the result 


must be the same as if the Horning applications had been filed i in re- : ; _ 
- verse order, Le.,.an original application for the four lots and then an. 


amended application, for the two lots. In that situation it could not 
be said that the original application | was valid from its:time of filing - 
for the two lots later included in the amended application and invalid — 
only as to the two lots later excluded from the amended application. | 


In other words, in the situation just posed and in ‘the actual situation = 
pr esented i in this case, the application for the four lots cannot be sep-. 


ar ated into valid and invalid parts. The. whole. application fails be- — | 
cause the whole acreage is excessive. 7 : 
This conclusion is not unfair to Horning. He was not. required to 


ah ‘file the amended application seeking more acreage; he did so of his 7, 
volition. That being the case, he must suffer the consequence of any 


error that he made ‘in. filing the amended application. There seems 


~ to be no excuse forthe error that he made. He specified in his amended = 
application the exact, acreage of each of the four lots. He did not put’ ~ 
_ down.the total acreage but simple addition would have shown that the . © 

- total acreage was 180.43 acres. To hold his amended application tobe — 


— invalid is therefore to visit upon him monly the Sonar of his’ own 
mistake. ee fo 4 
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This conclusion, of course, does fot extend beyond the land in con- 
- flict between Horning and Wanner. On J uly 23, 1959, Horning filed. 
8 second amended application covering the two ane 1D conflict and two 

other lots, the total comprising an acceptable 167.96 acres under the 
rule of approximation. Horning’s second amended application, there- 
Hore was properly allowed as to the two lots not in conflict with Wan- 
ner’s application. His entry must be cancelled only as to the two lots 
in conflict i in the event Wanner’ Ss. application : Is allowed tor those two. 
lots. 7 
Therefore, pursuant ie the Puullionity delegated to the Sélicitor by 
the’ Secretary of the Interior. (sec. 210.2.2A (4) (a), Departmental 
Manual; 24 E.R. 1348), the decision of the Director of the Bureau of 
Land Management is reversed and these cases are remanded for sus- 
pension of Horning’ s entry as to the land in conflict to permit consid- 
eration of Wanner’s application and to cancel Horning’ s entry as sto 
such land i in the event Wanner’s application i is allowed. 


‘Txxovone B. Sruvens, The Solicitor. 


By: ‘Epmunp T. Fritz, 
ee OnE Or: 


| _ HERBERT H. HILSCHER. 
A-28396 Decided. November #9, 1960 


Soldiers’ “Additional Femeeteada: Generally-—Alaska: Indian and Native : 
_ Affairs—Indian Allotments on Public Domain: Generally — 


‘There is no requirement that an. application for soldiers’ additional homestead 
: entry be rejected on the ground that an Alaskan Indian claimed. the land 

| ‘under an allotment application which was filed after the soldiers’ additional 
-. application was filed where it appears. tthat . when the Soldiers’ additional 
| application was filed, the land was not occupied either by the allotment ap- 
‘plicant or by other Alaskan Indians, Aleuts, or Eskimos; and a decision 

- improperly rejecting a soldiers’ additional bi eavaentals in such circumstances | 
will be set aside. | : : ‘ct 


Words and Phrases | 


Occupied. The word “occupied,” as “used in the: Alaskan “Allotment Act 
_ granting a preference right of allotment of lands occupied in. good faith by 

_ Alaskan Indians, Aleuts, or Eskimos, and also as used in the regulation 
eae (43 CFR, 1954 ed., 67.11) precluding entry on lands occupied. in good faith 
i os by Alaskan Indians, Aleuts, ‘or Eskimos, means actual possession: and use _ 
of land in something more than. a - alight and sporadic. manner, | ie 


—4u0y : HERBERT H. “HILSCHER x” # Al 
| 3 oe _ November 29, 1960 _ te 
"APPEAL FROM THE BUREAU OF LAND MANAGEMENT | 


Herbért H. Hilscher has appealed. to the Secretary of the inteviot a 


from a decision of J anuary 28, 1960, by the Acting Director of the — 

‘Bureau of Land Management which ‘cinema a decision by the man- — 
ager of the ones land office holding Hilscher’s application for 
soldiers’ additional homestead entry for rejection (sec. 2306 Revised 
Statutes; 43 U.S.C., 1958 ed., sec. 274). Hilscher’s application was 
filed on J une 1, 1954, for approximately 2 acres of unsurveyed land 


_. on the southwest shore of Eyak Lake about 1 mile from Cordova, _ 


- Alaska. ‘The land has since been surveyed under plat of survey fled 


September 4, 1958, and is identified as (Uz~ S. Sur vey No. 3521, con- 
taining 1.25 acres. | 
» On May 24, 1956, almost 2 years sities es appellant's Spica | 
was filed, Mrs. Maria M. Smith, an Eyak Indian, filed an application — 
to have the land for which Hilscher applied allotted to her under the 
act of May 17, 1906 (48 U.S.C.,. 1958 ed., sec. 357). In part here 
material, the act of May 17, 1906, authorizes the Secretary, in his 
: discretion, to allot not more than 160 acres of unappropriated public 
land in Alaska to any Indian, Aleut, or Eskimo of full or mixed 
blood who resides in and is a native of Alaska, and who is the head 
of a family or 21 years of age. .The act provides that the land so 

allotted shall be deemed the homestead of the allottee and his heirs, ° 
and any person qualified for an allotment under the act has a preference 


right to secure by allotment nonmineral land oes by him not fi 


exceeding 160 acres. 

The material submitted in Sto ae of Mrs. ‘Smith’s eal enion 
asserts that she lived with her parents on the land covered by Hilscher’s 
application between 1918 and 1938, about which time her parents 
moved from the land, but Mrs. Smith continued living there with her 
sister until perhaps 1944 or 1945; that her parents kept a small. boat. 
on the tract until about 1948; that she [Mrs. Smith] kept a small boat 
on the land from 1948 and thereafter and also kept a boatways on 

the tract between 1957 and 1959.. The manager’s decision held, in- 
effect, that when. Hilscher’s. application was. filed, the tract was Kage | 
‘cupied” by Indians or. Eskimos and so not subject to.entry or appro- — 
_ priation by others. The decision relied on the. departmental regula- i 
tion (43 CFR, 1954 ed., 67:11) which: ‘provides that lands occupied in 


good faith by Indians: ‘and Eskimos : are not Swe ect to been, or Pap 7 ; 


propriation a others.” om 


- ne aThe- regulation was. amended. on ‘Deeeniber 2, 1958, ‘to inelude Aleuts (43 cre, 1989 ; 
a Supp.; 67.11). 


. See section” 8 of. ‘the ‘act of ‘May 17, “igg4- (23 Stat. 24) which ‘provided. that Indians - 
; or other persons in Said should. not. be disturbed in’ ee possession’ of: lands» actually . 
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_ Thereatter, on July 25, 1957, Hilscher filed an dhdavt stating that 
at the time of filing his application and a number of times afieswards | 
he carefully examined the land and at no time found any traces of | 

_ present-or recent human habitation on any portion of it and no evi-. — 
dence of occupancy or use; that there were some old ruins of what > 

was perhaps a enplchous located’ on adjacent land beyond the 

_ boundary of the property: line of the land for which he applied ; that 

— the property was fully overgrown and must have remained untouched 


for at least 10 years; that he was advised that-no one lived on theland = 


for at least 15 years; that after questioning many residents of Cor dova, 
none could recall any Indian occupancy of the area within the past 10 — 


- to 15 years; that there is no evidence of possible boatways or moorage _ 


— on land 30 feet north of the surveyed property line of the tract. 
Information in the record on this appeal indicates that before: 1910 
- an Eyak. Indian village was situated at the western end of Eyak Lake, 

- approximately 1,000 yards west of the land here involved. This wasa _ 
“nart-time” alles used by the Eyaks for trading, fishing, and similar 
activities, but generally not-for permanent homes. During the years 
1906-10, the Copper River and Northwestern Railway was built and 
the sailroad wanted the level lands occupied by the Eyaks before 1910. 
The railroad moved the Indians to the land here applied for: and 
constructed a roundhouse, shops, and office buildings on the lands 

vacated by the Indians. In all, five Indian families resided on this 
tract fora number of years: thoreafter, and when an adjoining tract 
was surveyed j in 1922, a notation on the survey plat showed that six 
_ buildings, designated “native habitations” were situated on this tract. 

One of the families then residing on this tract, and the last to vacate it, 
was that of Skar. Stevens, an Eyak Indian chief and father. of Mrs. 

Smith, the allotment applicant in this case. Skar Stevens lived with 
“his family on the tract from sometime between 1906-10 until some- 
_ time between 1938 and 1944 when he moved elsewhere permanently. | 
He was said to have occasionally returned to'the tract for fishing and 
may have kept a boat.on the tract. Since about 1950. a small] part of © 


ae the beach area bordering the tract allegedly has been used by Mrs. - 


‘Smith for landing and storing a boat and in recent years persons living» 


| in or near Cordova have used the beach along the tract to-some extent: 


-asacommunity beach. However, it appears that when the appellant’s 7 
_ application was filed no one had lived on the tract for approximately — 


23 10 res the only evidence of former occupancy | being fallen timber 


in. their use or occupation. ov then claimed: by them but that the tennis: “ander: which 


| ‘such persons. might acquire title to such lands is. reserved. for future. legislation, and » 


a section 14 of the act of March 8, 1891,°26 Stat. 1100, which reserves or excludes from; 


purchase. and entry all lands to which the natives -of Alaska have prior rents by virtue eee 


of. actual | odeupation.. 
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crossbars ae pieces of roofing from cabins, rusty tins, and. similar se 


debris in several places on the ground overgrown with brush. | , 
In affirming the rejection of Hilscher’s application, the Acting 
Director did: not rely primarily on. the conclusion that the tract was 
occupied but referred to another regulation, 43 CFR, 1954 ed., 61.7, 
which is applicable to soldiers’ additional appugns and provides i in 
pertinent part that: , 


An application on the prescribed. form must. be. accompanied by a aa cor- 
roborated statement showing: Los 
(a) That no portion of the land. is: occupied or reserved for any purpose by 
the United States or occupied or claimed by natives of Alaska: that the Land is 
unoccupied, unimproved, and- a a by any oes eae ‘the same 
other than the applicant. | . tar pte Te 4 5 Site Fe _ ee 7 
| % ne ee. rare . a eo ade 7 
| The Ss application included ‘corroborated statements tie 
- the land. apphed for is not occupied and improved by any Indian and — 


- that the land is unoccupied, unimproved, and ‘unappropriated. ae any 3 : 


Sei claiming the same other than the applicant. nee 

However, the Acting Director-held that Hilscher’s ences must 
be rejected because Mrs. Smith “claimed” the land within the meaning "ae 
of the above quoted regulation (438 CFR, 1954 ed., 61.7 (a)). Con- 


| trary to this ruling in the Acting Diréctor’ S. decision, there is nothing’ _ 


in 61.7(a) or any other departmental regulation which requires’ the _ 
rejection of a soldier’s additional homestead application if the land. 
| applied for should be “claimed” by a native Alaskan. The regulation - 
requires only that. an applicant state whether land is so claimed and 
does not require the rejection of an application if stich a claim is 
_ asserted, particularly where, as here, the. application for allotment 
was not filed until 2 years after the filing of the soldiers’ additional 
application Accordingly, to the extent that the Acting Director 
rejected Hilcher’s application on the ground. ae a native Alaskan. 
claimed the land, the decision was incorrect. ~ 


2 Without purporting to define the miéagine of the word “claimed’ in 43 CFR, 1954, ed., 
61.7(a), there is-reason to suppose that the word may have reference only to claims which 
existed on the date of the statutes granting to natives of Alaska a right to hold lands 
claimed by them. Fon example, the following provision fora special affidavit, required for 
many.. years of applicants for Alaskan land, suggests such a limitation lie L.D. 227, 
263 (1916): 

“The register and receiver will require each person spuiging: to enter or in any Manner 
acquire title to any of the lands in Alaska, under any law of the United States, to file a 


’ corroborated affidavit to the effect that none of the lands covered by his application are 


embraced in any pending application for an allotment under the act of May 17, 1906! (34 
Stat. 197), or in any pending allotment; that no part of said land was at the date of 
. the location of the land claimed under the mining law occupied or claimed by any Indian, 
- whose occupancy. or claim existed on the date of the acts granting to natives of Alaska 


the right to hold Jand used, occupied, or: claimed by them (acts of Congress of May 17,.. i 


1884, 23 Stat., 24, and June 6, 1900, 81 Stat., (330), and had been. continued down' to as 
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At this point, one matter should be mentioned which is important | 


in deciding whether the appellant’s application was properly rejected 


on the basis of Mrs. Smith’s-filing an allotment application but which 
was not discussed in the Acting Director’s decision. This is the ques- 
tion whether Mrs. Smith, a married woman who, according to. the 
record, is not the head of a family, is a proper applicant for an 
Alaskan allotment. The act of May 17, 1906; provides that land _ 
allotted thereunder shall be deemed the homestead of the allottee and — 
departmental decisions and rules regarding allotment rights are very 

similar to those governing settlement and homestead rights (see Asso- 
ciate Solicitor’s opinion M-36352 of June 27, 1956, holding that the 


allotment right of an Alaskan Indian, Aleut, or Eskimo under theact 


of May 17, 1906, is limited to a single entry and may not include incon- | 

tiguous tracts of public land; Lacey v. Grondorf et ai., 38 L.D. 553° 

(1910), Prank St? Clair, 52 L.D. 597 (1929), as modified by Frank St. 
Clair (On Petition), 58 J.D. 194 (1980)). When Mrs. Smith’s appli- — 
cation was filed, a departmental regulation (48 CFR, 1954 ed., 67. 5) 
required that if the applicant were a married woman, she must submit: | 
a statement of the facts constituting her head of the family. This 
requirement has been substantially the same since regulations under 
the act of May 17, 1906, were first issued (35 L.D. 487, 488 (1907)), 
and for many years the provision also.contained the statement that — 
_ only in exceptional cases was a married woman entitled to an allot- | 
ment under this act (see Instructions, 48 L.D. 70, 71 (1921); of. 48 


CFR 166.5 setting forth the conditions under whieh a married woman <i 


“may make homestead entry). 43 CFR, Part 67, governing allotments _ 
in Alaska to Indians, Aleuts, and Eskimos, was revised on December 
2, 1958 (48 CFR, 1959 Supp., Part 67). As so revised, the regula- 


tions provide for the use of a form of application and therefore do 


not specify in detail the information to be included in an application. | 

It is thus not clear whether Mrs. Smith, who is a married woman and - 
not the head of a family, isa qualified allotment applicant. 
However, if Mrs. Smith is a qualified allotment applicant, her ap- 
plication is entitled to preference ahead of the appellant’s application 
only if it is determined that. when the appellant’s application was _ 
‘fled in 1954, Mrs. Smith was occupying the tract within me mean- 


and including date of location; that such land is in the bona fide legal possession of. the 


- applicant ; and that no part of such land is in the bona fide legal BoBRESBIOM: of or is se 


occupied by any. Indian or native.” © 
After 1923, the affidavit remained unchanged but it was not maguired of Alaskan home- 
stead applicants as the rights of Indians were protected ‘by the ‘statement in the regular 
homestead affidavit that the. lands are not occupied or improved: by any pagan (50-L.D, 
48~54 (1923)). 
: “See also Tee-Hit- Ton Indians v. United ‘States, 948 U.S. 272, 291-294 (1955) : : Have 
Reservation, 25 L.D. 212 (1897). 
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ave of fie provision i in the Alaskan Allotment Ac aaich grants to 
qualified applicants a preference right to the allotment of land “oc- | 
cupied” by such applicants. If Mrs. Smith is not a qualified prefer- 
ence applicant, the appellant’s application is required to be rejected 
only if the tract was “occupied” within the meaning of 43 Cr R, 
1954 ed., 67.11 (see footnote 1).2 ~ 
The Acting Director’s decision did not hold that the tract was “oc- 
cupied” under either of these provisions, but in support of the re- 
jection of the appellant’s application the Acting Director referred to 
the fact that the tract was formerly occupied by Mrs. Smith’s parents. 
and. to some extent by Mrs. Smith. However, former occupancy of 
land is not the present occupancy which must be found to warrant a 
decision that land is ‘ ‘oceupied” within the statutory and regulatory 
provisions here relevant, as privileges or rights arising from. occu- 
pancy terminate when occupancy ceases. Thus, the Department rec- 
 ognizes that occupancy of land may .be abandoned (48 CFR, 1959 
Supp., 67.6; see. paragraph 2, Instructions under the act of May Li: 
1906, 50 L. D. 49 (1923)), and has held that actual occupancy. and use 
are necessary to satisfy the requirement that land be occupied under 
the preference right provision of the Alaskan Allotment Act (see 
Frank St. Clair (On Petition) swpra). In the instant case, the pref- _ 
erence right for an- allotment resulting from occupancy on a portion 
of this tract by Mrs. Smith’s family was presumably extinguished 
when, sometime between 1938 and 1944, the family left the tract with — 
_ the intention of permanently residing ele where: : Consequently, any 
| implication in the Acting Director’s decision that residence on the 
land by Mrs, Smith and her parents many years before the appellant’s 
application was filed amounted to occupancy of the land by I Mrs. : 


a Smith 3 in 1954 is ‘not sustained. 


3 Under 67.11, the epnmuanee application must be rejected if the tract. was occupied in 
good faith by any Alaskan Indian, Aleut, or Eskimo. _ 

4In this connection it is noted that the word “oceupied” as used in the preference pro- 
vision of the. allotment statute is equated with residence under the pertinent regulation 


in effect when Mrs. Smith’s application was filed (48 CFR, 1954 ed, 67.5). Another . 


regulation, 48 CFR, 1954 ed., 67.10, provided that an allotment application will not be 
approved until after submission of satisfactory proof of 5 years’ use and occupancy of the 
land, and in addition to residence, lists cultivation, placing improvements on, and use of 
the land for fishing or trapping as evidence of use and occupaney of the land. Substan- 
tially the same provisions are contained in the peu eens as amenice December 2, ane 
(438 CFR, 1959 Supp., 67.7). 

It seems doubtful that the period of tinie during which Mrs. Smith lived on this tract 
as a minor or as a dependent of her father could be properly regarded as residence 
thereon by Mrs,-Smith. As long as her father was the head of the family, he was the . 
person who would have been the qualified allotment applicant in the household for the 


land which the family was occupying as a family unit (see Vivian Anderson Pace 


Feemster, 41 L.D.. 509 (1912),). Sometime before filing her allotment application Mrs. 
Smith was married at which ume she presumably took the residence of her husband. 
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There i is no reason for concluding that the meaning of the one oe ; 


cupied” in 43 CFR, 1954, 67.11 differs materially from. its meaning in 


the Alaskan Allotment Act. Moreover, the courts have held that rights 
arising from a claim based on. occupancy are confined to the limits of — 
actual occupancy, and that possession alone, without title or color of | | 
title, confers no right beyond the limits of actual possession (Cramer v. 
 Onited States, 261 Gu S. 219, 235, 236 (1923) ) 5 see Pee-Hit- Lon Indians 
_v. United States, supra). 
Occupancy implies some substantial actual possession mat use of - 
land, at least potentially exclusive of others, such as necessarily re- _ 


- sults from residence on or cultivation of land.® Such slight and — 


- sporadic use of land as shown by the allotment applicant’s storing a 
- boat thereon is neither exclusive nor substantial, and, by itself, amounts © 
to actual occupancy of no larger an area than is eon ed for depositing - 
a boat (about 15 feet long) on the ground. In the instant case there is. 
evidence that no one has resided on the land for many years and that 
- only a small area along the beach on this tract has been even casually _ 
used or occupied for at least 15 years. This evidence will not support 
a conclusion that in 1954 the tract was occupied, within the meaning 
of the provisions here relevant, either by the Indian families who 
formerly resided on it, or by Mrs. Smith, with the exception of that 
small area on the Beach on which she allegedly stored her boat since — 


approximately 1948. Consequently, to the extent that the decisions of | 


the Acting Director and the manager held that the appellant’s applica- _ 
tion must be rejected. because the tract was oceupied by an Alaskan | 


_ Indian or natives, the decisions were erroneous. 


Therefore, pursdant to the authority delegated to the Solicitor Se 
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental | 


s Manual; 24 F.R. 1848), the decision of the Acting Director of the 


Bureau of Land Management is set aside and the case is remanded to 


7 the Bureau for action consistent with this decision. oS 


‘THEoDoRE F. Stevens, Zhe Soliton 


By: Epatonp T. Frrvz, 
| Deputy Solicitor. 


5 See United States v..10.95 Acres 2 Land in Juneau, 75 F. supp, 841, B14 aa 
Alaska ie ; . 
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nes Mining Claims: ‘Biscavery__ 


A ‘discovery of dopneciable: mineral valued’ in. a small exposure which is. 
| unrelated to other mineralization. is insufficient. to. constitute. a: valid’ dis- — 
oes covery of a. valuable. mineral deposit where other exposures, on ne claim 
_ show no mineral values, | 


Surface Resources ‘Act: “Applicability” 


Section 4 of the Surface Resources Act of J aay 28, 1955, is caaitabie to land ; 
included in a mining claim located. prior to, that date but not perfected by | 
discovery prior to that date. . | og hehe Be . 


Mining Claims: -Possessory_ Right 


After. location of a mining claim put prior. to. discovery, a mining. ‘claimant has ° 


no rights as against the United States but is.a’ mere licensee or tenant at 


will; he acquires a right. of exclusive possession as: against the. United States, 


i which is eens in. the fullest sense of the word, only after. making a : 2 


. discovery. 


. Mining Claims: Determination of Validity—Mining Claims: Dinars - 
‘Mining Claims: Patent : 


Where in. a contest. brought on an “application for a mining ae it} is deter: = 

: mined ‘that no discovery bas. been made on the claim, the. necessary, result 7 

| ofthis determination is that the mining claim’ is invalid, even though ‘the | 
Department purports only to reject the application for patent. aaa: 


- Mining Claims: Determination of Validity 


_ There is no reasonable or logical basis for the Department's practice in some o: 


mining contests involving applications. for patent to. reject. the application : 
“for lack of discovery. on the claim but to regard the claiin as. being” valid. . 


‘Ghippen Me ining Company, 22 LD. 5e7 (1896 \s The Clipper Mining eo 


Cou: Lhe Elk Mining and Land Co. et at. 33. L DB. (660 lage mo 
longer followed in part. 4 “ 


"APPEAL, FROM THE BUREAU OF LAND MANAGEMENT 


“On J anuary 28, 1934, the Forest Sorvies, Department: ot Aarieals ee 


ture, protested the: application, Oregon. 021338, of Kenneth F. and. 
George ‘A. Carlile for patent covering eight. lode: mining: claims situ- 


ated within the Umpqua National Forest, Oregon. A-contest against f 


the claims was. initiated on. ‘February ot 1984, and on May 6, 1954, a 
hearing was held on the charges. brought by the Forest. Service. 1 
a decision dated: October 24, 1955, the hearings officer found that the — 
contestant had not sustained the charge brought against one of the: 


ae claims: (the Maine), that. the land. is. nonmineral i in. character, but : 


ee *Not in chronological order: The deciston was. the subject of é a motion for reconstdera- me 
_ tion which was denied: .  - , 3 ie hes 
hy he oe wig ae 2 67 TDi No. 2B 

~ - B79953—61——_1 


i that, as nee the seven. boiler: elaims; it: faa. ere 
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: minerals had not: been found within the limits of the elaims in eat | 


os ~ cient quantities to constitute a discovery under the mining laws (30 — ad 


‘&, ‘U.S.C., 1958 ed., sec. 21 e¢ seg.). The Oarliles appealed to the Dg : 


| rector of the Bureau of Land Management. } : 
‘Thereafter, by agreement, a further cummination ‘of on ee fie : 


< : claims was made.. As the result of this examination, made in 1956, .~ 
Po the Forest Service agreed that a discovery had been made on two 
of the claims, the ‘Albany and the Faber, but it contended that the _ 


_ - supplemental examination had failed to. reveal a. Miscovery: on the i 
_ Dirigo and the Golden Curry claims. — ota 
By decision dated November 14, 1958, the Aaing Director; eae ne 5 


- of Land Management, held that the evidence presented at the hearing | 


ae with respect to the seven claims had been ‘correctly appraised by the. 


bas : = hearings officer but that the supplemental evidence submitted there- % | 
. after showed that there have been sufficient discoveries on the Albany, ae 


"+ the’ Faber, | and the Dirigo claims to support. the i issuance of patents. 


-. He held that although the Teddy, Harris, Fairview, and. Golden. . - 

oe Curry: claims contain veins and fissures which give mineral indications, = 

_ there has not been such a. discovery of valuable mineral deposits On. a 
any of them as will support the issuance of a’ patent. The Acting =~ 


Director. denied the application for patent covering those claims but, _ ee | 


| a 3 apparently because the protest, made by the Forest. Service went only a. 
to the issuance. of patent, he stated that. the . Carliles: “may continue - eo 


~ in possession: ‘of these claims so long: as the lands remain unappropri- 


- ated for other. purposes, and. there is: persistent and diligent: ae an : 


‘ tion of work leading. to the discovery of valuable mineral deposits.” 


er, fa The Forest Service has’ appealed to the Secretary of the Interior 2 - 
Ye from the decision. ‘of. the Acting Director insofar as. that. decision a 
held, on the basis of the new. evidence presented after. the hearing, oa. 


that: patent should be allowed on the Dirigo claim. It also requests - 


é clarification of the decision insofar as: ‘it. permits the claimants ba ae 


- remain ih possession of the other: claims. - re 
~ Turning first to the new evidence presented with: vespect to. the iihees 


: a | E Dirigo claim, we find that, although additional work was done on. the a | = 
- Glaim after the hearings offices! Ss: ‘decision, the. claimants have not yet 


se | a shown that a discovery of a valuable. mineral deposit has been made. — | o 
- within the limits ‘of the: claim. - Until such oe is. Jaa) the: ee 


_ applicants a are not. entitled to a. patent. 


= of the claim made by Ewe eae examiners aoe the Forest Service i in ee 
company with the claimants: That examination revealed that addi-- 


tional. cuts had been. made on. the claim which. exposed. some vein ze 


7; _ material in place. The applicants contend thatthe vein material can = 
ee traced t to the had — northwest of the Dirigo, t but the « exami- ss a 


te : ae ‘UNITED ‘STATES vs. “CARLILE: a ie ee ALD - 
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| _ ners 3 falt that, the ieeloy vein would have to anes atrilee, considerably: | . e ae 
. to. enter the Dirigo claim. at. that point. - ‘The examiners felt that the 


vein material found.on the Dirigo was possibly. a split from 'the LeRoy 


~~ structure but not the LeRoy vein itself. The vein material. exposed oS 


by the new cuts was badly oxidized -and- leached, appearing to the 


mineral examiners to be. barren of. mineralization. | The claimants he 


~ could not find any. exposure which they felt justified. sampling within 
» those cuts. . However, a sample was taken from another cut on: the 
elaim, which cut. had not previously been sampled. Additional work — 
had beeti done at that cut which exposed a- fracture. zone approxi- 
ey 26 inches wide. for. a distance of 4 feet. ‘The ‘Teport states: 


“The. wallrock i isa volcanic buf, the structure itself is a fissure filled with about. . 


oe 8 inches of soft clayey, badly iron-staired; material and 18 inches’ ‘of quartz 


: carrying some: galena, ‘a- little chalcopyrite, and some. sphalerite.. Sample 888-0 - 
_ 801 was cut across the full width, 26-inches, of the structure. The assay. results 
- are shown on: ‘Report of Assay by Abbot As ‘Hanks, Ine. dated December. 31, ae ge oS 


oe (a copy is. attached) and shows as. follows: 


a The cut, which exposes the structure, is about. § fest long, 4 feet _ wide; and. has pee - mie - 
an average of about a 3-foot face. The. working is very minor and shows only a: 


‘ oe very short distance of the structure. No other workings were found on the ‘pro- < 7 = 
_.. jection of the strike of the structure from this cut, in either direction. It is ~*~ 


. believed this is the only exposure of the structure within this group of claims: Ree 


The claimant: has based his discovery: on this: small exposure of. a structure - 
: that has not ‘been explored within the group of claims or the known vicinity ‘of 2 
~ the claims. ‘It-is felt that this one small exposure of the structure, although 


; : . showing an. appreciable. mineral value, is not sufficient. for a discovery... Nothing Peta 
oe is: known as to the: continuity of this structure or its mineral characteristics. . Tt. -% - 
. is possible the structure. is a. split from a. wider and continuous structure, and = = 
this split is not. in. itself. continuous over any appreciable ‘distance: At: ds. not. 


; believed a. valid. discovery has. been, demonstrated. on. the. Dirigo. claim. 


~The claimants: ‘submitted. a “Description of ‘Veins Saiipied. a = ote 


- Adbany, Faber, Golden. Curry and: ‘Dirigo Mining Claims, Bohemia. 


District, Ore.,” In which: the statement-is made that the vein found on 


the Albany ain can be: traced through the Dirigo claim. The claim-— 
ants state that. the LeRoy vein.runs into the Dirigo claim and that the 
Albany vein: runs through ‘the Dirigo. claim into the LeRoy claim. 
They: submitted - nothing, however, to. back up their statements. 


Thus all that.can be said for the new showing with. respect. to ie ge 


_ Dirigo claim. is that the claimants have: found: some vein material, 
without value, | and that they now. have exposed a fracture zone se Hich . 


does show some value.. However, they have not shown that the expo-_ 2 | 
sure is a vein containing valuable mineral deposits as required by the 


. mining laws. The discovery, to satisfy the requirements of the law, | 


_. Means more. than. a showing only. of isolated bits of mineral, not con- 

nected with or leading to substantial values. ..U nited States v.. Frank ome 
oe. Miller, 59 LD. 446. (1947) ; Onited States v. fed mea Lode Mining a. 
ce: and ee iin A-27 090 any ti, aie 
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ae 


| Accordingly, the Acting Directors S ‘dacision that the patent applica- - 
_ tion covering the Dirigo claim should be allowed must be reversed: 


We turn now to a consideration of the request of the Forest Service a 


for a clarification of the portion of the Acting Director’ s decision | 
which reads as follows: o ce re. Sa 
It is evident. from the complete eecord: ‘that: although the ‘Teaay, Harris, 

: Fairview and Golden Curry lode claims. contain: veins and: fissures. which give 
. mineral indications, there has. not been. such a discovery of valuable mineral 

| deposits on them as will support the issuance of a patent.. The charges. against 


the claims by the Forest Service representing a. protest to the application for . ; one 
patent, are considered as. having a. bearing only | with respect to the issuance bs 


of mineral patent for the claims. ‘Therefore, although the evidence of. mineral- 
ization on the Teddy,. Harris, Fairview and Golden Curry lode ¢elaims’ is insufti- 
eient to sustain the issuance of patent, the contestees may continue in possession 
of these claims so long as the lands remain unappropriated for other purposes . 
and there is. persistent and diligent prosecution of work leading to. the discovery 
of valuable mineral deposits. Of. United. States v. Josephine Lode Mining and 
Development Company; A-27090 A ouiede 11, O88) ; 3 United States v er pner te 
Logomarcini, SUPTO. 

~The Forest Service states that iis ae cies” it difficult to. 
_ determine whether or not the claims. as to which patent has been 

refused are subject to the act of J july. 28, 1955 (30 U. S.C., 1958 ed., 
sec, 601 et seq.). 

Section 4 of that eet (30 U. S. C. "1958 eS , sec, 612) provides vere any 
mining claim “hereafter located” shall not be used, prior to issuance 
of patent, for other. than mining purposes and reserves as to such 
claims the right of the United States to manage and. dispose of the 
surface resources. Section 5 of the act (30 U.S.C., 1958 ed., sec. 613) 
provides, as to claims located prior to the date of the: act, a procedure 
whereby the right of the claimants to the use of surface resources - 
may be determined. Since the claims involved i in this proceeding : were 


vee located prior to the date of the act, the. question of the Forest. Service 
is whether a further proceeding under section 5 must be brought | 


against the claims as to. which patent: has been: refused before the 
United States may make use of the surface resources. ee: 
The answer to the Forest Service question necessitates a considera- 
‘tion of the basic law governing mining claims. ~The mining law 


ae specifies two. requirements. for a valid mining claim: (1) discovery of | 


_ avaluable mineral deposit,and (2) location by distinct marking of the 
- elaim on the ground. 30 U.S.C., 1958 ed., secs. 28, 23; United Statesv. 
 Hurliman, 51 Tu.D. 258, 262 (1926). Discovery normally precedes lo- | 
cation. but, discovery may follow location and give validity to the | 
claim as of the time of. discovery, provided no rights of third parties a 
have intervened. Union Oil Co. v. Smith, 249 U.S. 337, 347 (1919) 


Cole vx fialph, 252 U.S. 286, 296 (1920). The rights of a mining. © | 


claimant prior to discovery are ao pperede out 2 m Union On Co. ve | 


= 8 ‘Smith: 


| ae 7 | “June 10, 1960 | ae ge oe 


i te * itd is | lear that i in. Peecee to create valid rights. or initiate ¢ a title as against Pi 
the United States [emphasis added] a. discovery of mineral is ‘essential. is 


Nevertheless, §. 2319 . (30 U.S.GC., 1958 ed.; sec. 22) extends an express invitation < 


to .all- qualified: ‘persons to explore the lands of: the United: States for valuable 
mineral deposits, and this and. the following sections. hold out to one who suc- 


ceeds in making discovery the promise of a full reward. Those .who, being 


qualified, ‘proceed. in good faith to make such explorations and enter peaceably 


“upon vacant lands of the United States for that purpose are not treated as mere. pho: 
trespassers, but as Jicensees or tenants at will. For since, .as a practical matter, i: 
: exploration ‘must. precede the discovery of minerals, and some. occupation. Of Ss .. 


the land ordinarily is. necessary. for adequate and: Systematic exploration, legal oe 


; -Tecognition of the’ pedis. possessio of a bona fide. and qualified prospector is © wae 


universally regarded as a necessity. It is held. that upon the public domain a 
‘miner may hold the place in which he may be working against.all others. having . 


= no better right, and while he remains in possession, diligently. working towards: 


: discovery, is entitled—at least: for a. reasonable time—to be protected. against i 

o orable = fraudulent, and. clandestine intrusions upon his posreestoue woe ED. Bi 
: 346-47, = "5 : 

- And. 1b: Hag come ofa be aeuenally ae that while aoe is ; the indis- 


| pensable fact and the marking and recording of the. claim dependent upon it, yet can 


7 . the order of time in which these acts occur is: not essential in the acquisition ata, & Se 
from the United States of the exclusive right of possession of the discovered. 


minerals or the: obtaining of a patent therefor, but that discovery. may follow 


: after. location and give validity to the claim as of the time of. discovery, prove: ee : 


“no rights of third. parties have intervened. * * * (P. 347.) J 
* * * Whatever the nature and extent of a possessory right before aes 


ee all authorities agree. that such possession may be maintained only by continued. : 


: actual. occupancy by a qualified locator or his representatives engaged in per- ar 


sistent ‘and ° ‘diligent: prosecution of work looking to the discovery of ‘mineral: 
But, by the provisions of the Revised Statutes above cited, a. discovery of — 


mineral . by a qualified locator upon. unappropriated public. land. initiates. rights a 


much more substantial as against the United States and all the world. If. he. 


locates, marks, and records his claim in accordance with § 2394 and the pertinent. i 


- local laws’ and regulations, he has, by the terms’ of. § 2322, an. exclusive right en 


- of possession to the extent of his claim as located, with the right to extract the. 


- minerals, even to exhaustion, without paying any royalty to the Unite as eee 
 ag-owner, and without ever applying for a: patent or ce to: obtain title to 


the. fee; *.*-* (Pp. 348-49.) : 
But, even without patent,. the possessory right. of a qualified locator after. | 
discovery ‘of minerals ‘upou ‘the claim is a property right. in the full sense, 


- unaffected by the fact thatthe paramount title to the land is in the’ United — 


— States (Rev. Stats., §. 910), and it is eapable of transfer aby conveyance, ‘inherit- . 
ance, ‘Or devise. AB, (P, 849.) - | : BS bs —s 


“It is clear from these’ statements tliat ¢ even. ies a location fis | 
been madé'a‘mining claimant acquires no rights as against the United: 


States until he inked 6 discovery. ‘Until that time, he is a: mere ae 
licensee or tenant. at will: -Upon. discovery,:and only upon discovery, 


he acquires as against the United States and all the world an exclusive _ | 


| right. of possession to the claim which i is ‘property in the full ee oa 


. - of the word. See also Cole v. Ralph, supra, at p. 295. The property — 
Pe. right that. the holder of a valid:claim has‘does not. depend upon. issu = 
= ance of a a patent to him. ‘He need never ray? for a a | : 
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-_ ~The foregoing states the dubstantivé law on mining. ‘We next en ae 
sider the procedure that. must be. followed where the United. States es 


~ believes that. a valid: discovery has not been made on a mining Claim. 
7 Cameron Vv. United States, 252 U.S: 450. (1920) , the Court said : 


A mining location which tas not gone to patent is of 10 higher quality and no : 


more immune fr om. attack and. investigation than are unpatented. claims, under ae 


the homestead and kindred laws. IE valid, it gives to the. claimant certain. “@x- 


. clusive possessory rights, and SO do homestead and desert claims. : But no right -_ : 


arises from an. invalid: claim of any kind. Al must: ‘conform to the’ law under : 
which they are initiated ;. otherwise they work an unlawful private, aporonea: 


= tion in derogation of the rights of the public. 


Of course, the land. department has 00 power “to strike down any’ claim ae : 


7 bitrar ily, but so long. as the. legal title remains in the Government it does. have ze 


| power, after proper notice and: upon adequate hearing, to determine. whether the: 
claim is valid” and, ‘if it be found Anvyalia, to declare it null and. void. ORR 


ae, . (P.460.) 


In line with this rulings tt the establishied ee eee of ae ae 
where-it is thought that a valid discovery has not been made on a 
claim, has been to. institute adverse proceedings against the claim 
and to hold a hearing for the purpose of recelving” evidence on this. 
issue. The Dredge Corporation, 65 I.D. 336 (1958). Upon the basis. 
of such evidence,. a ‘determination is made as to. whether. ‘or not: a 
discovery has been made. oe | 3 7 ce 
‘Tf it is ‘determined that a valid disbeoany. fee not: nnn made: ne 
mining claim is declared invalid, or null and void. As was said in 
the Cameron case, supra, the. Government has power, if a: claim is 
3 found invalid, “to declare it null and void. a Also, se go 

7 Acespting’ the Secretary’s findings that the ‘tract was ‘not mineral and. that 


© there had. been no discovery, it. ‘is plain that the location: was invalid, as was 
_ declared by’ the: Secretary and held by the courts below. (e 464) 


What is the effect of a declaration of invalidity ? It is ee the 


_ “mining claimant. has acquired. no- rights against the. United States; :" 
he has no: exclusive right of possession to the. land in his claim hich’ PY 

“eas property. in the fullest. sense of the word. If the United States — 

is wishes to withdraw the land in the invalidated. claim or. otherwise — 


dispose. of it under the public land. laws, it can. do so, If the land _ 
has already. been. included in a withdrawal or some other form of dis- 


‘position, the withdrawal will attach to the land: or the prior disposal aaa 


__ will remain unimpaired.t . No-further- notice to the claimant or fur- | 
~ ther. proceedings egal the claim are. ee to achieve these 


) . results. 


ioe bis however, at: the time of invalidation of the claim, for lack es ~ 


| “tn the Cameron case, ‘the. land in the mining claim was, subsequent: ‘to. its Ioeation;. : 
included in. ‘the Grand ‘Canyon! National Monument. ‘The: ‘withdrawal: ‘for’ the. monument: 


saved from the withdrawal any. valid mining. claims; theretofore : acquired. . The. Court. ae 
. sustained ‘the. Secretary’ Ss ruling that upon the invalidation of. the mining elaim the land - 


tes became aos of. iene monument as. though the location: had' not Bees aaa bee 
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< discavary’ the ‘lanl has not bean’ withdrawn. or: other ise. ‘disposed a 


_.* of, the claimant. may resume occupation. of the land, or remain in 
oa ‘occupation, ‘and so: long as he is engaged i in persistent _ and diligent — 2 Base 
tao prosecution. of work looking to a discovery lave pedis possessio, ‘Butew 
- until he makes a discovery, he had no rights against the United States = | 
and: the United States can withdraw or otherwise. dispose . ofthe land «| 
without: giving him ‘further notice. “In other words, he has the same. bee 


status as. anyone sodlsing to make. a » mining location ¢ on Jand open to. ire 
mining. | Cnt an re + ree | 
ress "What has. just Veen: said i is true with Acco | 404 a mining claim for eek 
which no application for patent has. been filed. Is it equally true as as 


to claim for which a patent application. has been. filed? - tes 
~The Acting Director found that there had not been pea a ong 
ofa valuable mineral deposit on the claims in issue “as will support 
the issuance of a patent.’ » He concluded that although the evidence 
was insufficient “to sustain the issuance of patent, the contestees: may 
~ continue in possession of these. claims ‘so long as the lands remain 


oe unappropriated for other purposes and there i is persistent and diligent | 


(p49). 


prosecution of work. leading to the Miscevety, 0 of valuable ee : 
__. deposits.” | 

~. On its: ee this ee einpone with. ae views or Se 
- as to the effect. of the invalidation of a claim for lack of discovery. 
Doubt, however, is cast upon this view of the. Acting Director’s deci-' 
sion. by the fact that he refrained from declaring the claims invalid, : 


- adverted to. testimony by the Forest Service mineral examiner that this: - 


validity of the claims was not being challenged except with respect to | 


their eligibility for patent, and. said that the Forest: Service. charges 


. - “are considered as. having a bearing only with respect. to the issuance — | 


of mineral’ patent.” The Acting Director cited United States v. | se = 
Josephine Lode Mining and Development Company, A-27 090: (May age 
* 11, 1955), and United States v. See ts Fagonia, 60 L. D. 87 eae - 


An examination: of eee cases. and of oiler c cases oo a over ca 


; ae period of years the Department: has followed the practice in some ee | 
. ‘mining. contests involving applications for patents, where the issue 


~ of discovery was raised, of simply rejecting the applications for patent oe 


as and not declaring the claims to” be invalid. -Park-Premier. Mining os ented 
ae - Company, A-20241 (May 23, 1936). ‘The customary statement in most — 


of those cases is the same. as in the Acting Director’s. decision here, oo 


that is, that the claimant may remain ‘in possession so long as he is 


: : 7 looking. for a discovery. The status of the claim, whether. valid or - - | ; 
—-7 aa has not. been clearly. defined except. that i In the Vincent case, ie 


i. United States v. ‘Margherita Logomarcini, supra; United States ¥. Josephine Lede eee 
ey, * Mining. and Development Company, supra; United States.v. Vincent. Oreek Gold. and Ooi Rose Sg 
es ‘per ee A~27703 (ilaveraben: 5, 1958). oan on 
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‘fn, 2 ha view was saionted that és eis the asies javalid ae - 
Hearing (in addition to the one on the patent. application). would be — 
necessary. In: the Park- Premier Mining. Company | case and more. 
‘recent’ cases * the. Department. has-said that rejection of the patent 


oy application would leave the claims in. the status, they occupied prior 
to the application for. patent. - Presumably i in those cases, before the 


claims could be. ‘declared invalid, another contest. would have to be - 


eg | brought and. hearing held before the claims could ‘be invalidated. | 
‘During the same time that the Department has restricted. itself 4 in 5 7 


some cases in denying only the patent application, the Department . 
has i in many more cases not only denied the patent but gone on in the 
same proceeding to declare the claims void.* 3 A ee 
In some cases involving a, patent application i: a ‘number of seas. ; 
the Department has denied the application as to some claims without 
“declaring them void and as to the. remaining claims has declared. them 
void | : 
This summary of departmental actions shows that the Daparement 
_has considered that. in mining ‘contests involving patent applications — 
it has authority not only to reject the patent application .but also 
to declare thé claims invalid for lack of discovery, but that the De- - 
partment need not do so but may simply reject the. patent application — 
for lack. of discovery without declaring the claim invalid. When 
the first course of action is taken, there is no problem. When the 
second is taken, a question arises as to. the status of the claim—is it 
invalid or valid § e The departmental decisions have not been clear on 
this point. ; 


The: difficulty can “he traced back to what apparently i is the founda; % 


tion: for the practice of not invalidating claims although a patent 


-spplication isrejected. The origin is the series of what may be termed _ 2, 


the Clipper Mining Company casés, An application for patent to 
the Searl (or Searle) placer claim was filed on July 5, 1879. Subse- 
quently 4 hearing was ‘ordered by the Department’ to ascertain the 
character of the land. The Department concluded that.the testimony | 


“establishes the fact that continued prospecting for several years 


» failed to disclose i im any appreciable quantity, the presence of valuable | 
placer mineral in the claim * * *” and apis the patent ‘applica. : 
_ tion. Searle Placer, il LD. 441, 449, (1890). ae ~ 


- 8 United States v. hei A.: eer Blizabeth: D.. aaions 66 I. D. w6L. | (4989) ; ‘United States 
v. Julius Ry Guglielmetti,. A-2787L: (May 18,. Agee ; see’ ‘United States Ww. _ John R. and 
Pearl S. Dodson; A—27905 (July'31, 1959). ¢ 
4 For example, United. States. v. Pr ank J. ‘Miner, 59 LD, 44s: (1947 V3 United Grates ¥. ‘ 
Black, 64 I.D., 93 (1957) ; : United States v. J, R. Clements, A—27751 (December 15, 1958) ; 2 
United: States ‘v, Bert Lee. Doane, A-28004:(October 30, 1959),; United States v.. | Sesse 


 Bdwards, Ax28145,. (January. 2, 1960). In, United. States v.. Hstate of. Richard R.; Lakin, a we 


—A-B7572- (June 12, 1958), the Department ‘modified ‘a decision by the Director which bad 
° ‘simply, rejected a patent , application without declaring the. claim sor _ The. Department : 


held the elaim to Be, void. 
7B United ‘States ¥. Albert ‘Hasit Capt et ue., ASSTTA9 (Desomber 47, 1958) ; United. ‘States 


ea Wy J ohn R, and Pearl 8. neuen auDyas fn. 8. 


es em o fe soos » “UNETED. STATES, -U.-CARLILES,: 2-0 Cee. ADB 


tin : Bho, d June 10, 1960 nS 
ie the pe decision, dated. Novena 13, “1890, are 


es claims, were located. within: the. boundaries. of the: Seacl: ie and - 


the lede: claimants later::applied’ for’ patent’ and published. notice. _ | 


Z Thereupon t the placer claimants filed an adverse claim and commenced - 


2 proceedings in the Colorado courts to have their right of possession _ 


a determined. » ‘The. lode claimants, whose mineral entry. was disallowed — a 


= “because. of. the pendency. of the suit, contended. that the Department : 


. should:not have received the adverse claim because it was based on 
. the Searl placer which had: ‘been’ adjudicated by the: Department : as 
~~ not being © ‘on placer ground. “The. ‘Department: held that the court 


action, ousted the Department of jurisdiction until it was decided and 


said: 


| ‘The juagment: of the Department-i in: ‘the Seart Piater | case ‘qenit only § to the 
patent of. rejecting the application. for patent. The Department did. not assume 
to declare the location of. the placer. void, as contended. by counsel, nor. did the 
| judgment affect the. possessory rights: of. the contestant, to’ it, _ Clipper poe 
. Companth 22,L.D. 527, 928 (1896). as : 

‘The adverse suit in the ‘Colordo courts’ prissedat to’ the United. 
tre Supreme: Court. which affirmed the judgment. of the State courts 
for the placer. claimants. Clipper Mining. Co. v. El Mining & Land 
-Go., 194.U.8. 220. (1904). Before the United States Supreme. Court 
the lode claimants again contended that the Department had held that 
the ground im the Searl location was not placer ground or: ‘subject, 
to entry.as a placer claim. The Court adverted to the Department’ 
| decisions, quoting the portion just. quoted from. 22 L. D. , and said: | 
Undoubtedly: when the department, rejected the- application. for. a ‘patent, it 
could have gone. further and set aside- the placer. location, and. it can now, by 
direct proceedings upon. notice, set it aside and restore the Jand. to the public 
domain. - “But it has not done so, and. therefore. it ‘is useless to consider what ; 
ao other ‘parties might then have. 194 U.S. at Dp: 223, bP BES 

“Upon return of the. case to the Department, the effect of: the 5 Dopatt: : 
ment’s decision rejecting the ple Eppa # was s again 1 raised Reson e 


i? answered « as follows: 


oe # * It ‘is: ‘insisted by. peliilonee (ode claimants): that, “notivithstanding ‘the . 


| concluding expression. of the Department, above quoted, in its” ‘decision of. May ee 
at 18," 1896, respecting’ the effect’ of the decision ‘of November 18; ‘4890, ‘rejecting 


a the placer. application; ‘the earlier decision: was unavoidably’ a@ determination of _ 
~ the invalidity of the placer location, since a valid location of that: charac can 


- not be-made on non-placer. ground; : RL wee a. | 
. The conclusion. thus. drawn: is unsound... In order to comprehend the eifect of wage” 


| 7 - the: ‘decision in. ‘question it Taust: ‘be borne in mind that the. direct object ‘of ~~ a 


attack, in’ ‘the proceedings: which the decision: closed; ‘was «the application gts 


- [sic]. ‘for placer: ‘patent, ‘with. the defeat of: ‘which: the. protestants. rested: uThe | 


7 @ ejection of: the application, which ay answered the. ponte ae issue. involved, 


Fee ed 


: ing theretofore had, ‘that the > placer claimant (Searl), had failed to, establish, as 
-879958—61—$§2. So ee en te ere 
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7 BL, then present fact, the | presence in the claim of placer mineral. deposits of f such 7 ad 


—_ extent. and value ° as to justify. the’ issuance of patent > ‘not upon a. definitive bon. 4 
: ‘finding of the non-placer. character | ‘of the ground cand. of the total. absence of fick. 
: _ discovery . requisite: to location, The. ‘Department: did: not undertake, in. any 


_ sense,.and it was: wholly unnecessary under. the. issue. presented ‘that :it should — 
7 undertake, | to. determine: the validity or. invalidity. of: the placer: location. The pee 
application’ for placer patent,. and the. proofs submitted: to ‘support | it, formed 
the subject. of inguiry, and. beyond this the issue did not go. “The expression | in: 
the departmental decision of May 13, 1896, ‘referred. to ‘by petitioner. and above .. 
‘quoted, therefore’ correctly. states: the scope. of the earlier decision. No rights in 
his adversaries having supervened, the placer: clainiant | was merely: remitted to 


the position: he occupied immediately. prior to. filing his. application, with. no | 


apparent, obstacle: ‘to: the enjoyment of the benefits. of, further: efforts. to. develop | 

the: extent and’ value of mineral deposits in the land: and whatever rights may 

ae now subsist are. represented in ‘the present ‘claimants. | The Clipper Mining Co. 
vw The Hi Mining and Land Co. et. al, 33 L:.D;: 660, 665-666. (1905). 


. The Departinent then ordered ; a hearing to determine. hether: oa - 
—dand in thé Searl placer was patentably. placer. or not, as of the date i 


con | = the application, for lode patent. _ 


Tt seems impossible to avoid the coneinnion an the C linger u linioig i = ; 


oan Company cases that the mere ‘rejection of a patent. application for 2" 


| Tack of discovery. does not, by. itself, invalidate the mining claim and 


* that.it is within the authority of the Sectetary, in @ patent proceeding, ae 


- ’ to decide just how far to 20, whether to invalidate the claim as y ‘well 


a 7 as to reject the patent application or only do the latter. Je 
-. It appears equally impossible, however, to reconcile the ‘Clipper eS 


oaths, fae with the later pronouncements by the Supreme Court in Union 


— OU Cov. Smith, Sup, decided 15 years after the Court’s decision in fe! 
the Clipper case. The Union Oil case plainly states that until dis- 

ree covery a mining ‘laimant has no rights against the United. States: Ore, ate 
~ in the land in the: claim. If, then, i in a direct proceeding against a 
patent. application the Department: finds that. no discovery. has been. ae 


‘made, it is impossible to see how the claim can survive asa valid mining - 
claim despite the fact: that the “Department. purports only to reject 
the patent. application. I am not. aware that, save for such. implica- : 
_ tion as may exist in the Clipper cases, any + ‘different standard of dis- 
covery has. been. required to sustain the validity of a claim: ‘merely . 

_ because a. patent is applied. for. A claimant. cannot. rely upon a lesser 
: discovery. to sustain the validity « of his. claim than. As: eneSsAry. to. 
entitle him-to a patent. » eee oy 7 od 

To put it another way, in onder: as in 1 ihe e case, oo re] ae an applica: | 


" tion for patent on the. ground oy lack of discovery, the Department: : 
Sted oust find that there has not. been found. a. valuable mineral. deposit: _ 
~~ of such character that a person of ordinary prudence would be justified ae 
in the further expenditure of his labor and means -with! the: reasonable __ | 
oes, prospect of success in. developing ; a.valuable mine. But if the Depart- - 
| ment so finds with respect to a claim, it seems it has —— found a 
ae eee there i is no beatae) to give the claim moe. OF oe a 


ne a: ae et “UNITED STATES vs CARLILE: = — hese ae 


June d 0, i 960 


; A mining cliitingat’ has the “iltimate burden of f establishing we a. pre- ee : : 
pondaranss of the evidence that, his claim 3 is valid.. Foster v.  Seaton,. - 
27 I F. ad 836 é D. C. Cir. 1959). ‘Tf upon application for patent he is me 


a re logical basis for holding that, although he rust be refused a patente : 


because of lack of discovery, nevertheless his claim will still be con-. 
sidered to be a valid claim. a — 


tis my conclusion, therefore, t that the’ mules m hs C Upper Mi ining aes 


Company cases should no longer be. regarded | as sustainable, | in view 
of the decision in Union Oil Co. v. Smith and the numerous later cases 
that.clearly and unequivocably hold that a claim has no validity j in the 


_ absence of a discovery, and should no longer be. followed. 


okt should be understood that this discussion has been eoncacned: ‘aolely. : 


oF with the: situation where discovery is the issue in the. patent. proceed- ~~ 2 


— - ings. If the issue is one that does not necessarily ; go to the validity of e . i, : 
the claim, rejection of the patent application would not invalidate thei". 


claim. “For. example, if a discovery has been made but: the necessary < oo 


a be $500 worth of labor and improvements has not been made, the. patent: se | 
a) application. must be rejected but the validity of the claim would not oy te 
Ps ote impaired. . See United States v. 0. F. Smith, 66 1D. 169° (1959). ae 


- To summarize. up to this point, it-is my opinion-that wherein a 


; sonia against a mining claim it is found that a valid discovery has 


a not been made, it necessarily follows that the claim i is invalid, or null © : - - 
~ and void, without: regard to. whether the contest was ‘brought. as the. — 


“result of an application for patent.or in the absence ofan. application, oe 


fore patent. The Bec oeteulcd of, the invalidation are as. ee oe 


— - earlier. | mas 
= Turning nally. ire ane: spacific question’ of the: Forest ‘Seivioe—- a, 
‘whether the act of J uly 23, 1955, ‘supra, is applicable to the claims. for | 


which no valid discovery thas: been- found—the. answer becomes clear. 


ee ~The claimants having been found to have no rights against the United 
7 ‘States, section 4 of the act, which describes the extent of the rights - 


of the United States i in Glaims’ located after the date of the act, is 
applicable. Section 5 of ‘the’ act, which provides a procedure fore 
- determining the rights to the. use of surface resources of holders of : 

claims located’ prior to the date of the act, is inapplicable. © 3 


~ This conclusion affects the Dirigo, Teddy, Harris, Fairview, and . 
- Golden. Curry claims.* So long asthe. land. in. those. claims remains — Bc 
ee available for: mining location, the. claimants, like: anyone’ ‘else, : are fae, 
free to: attempt to make a discovery on’the land. Until ‘discovery, : 
they: have no. more than the right of. pedis’ possessio ‘enunciated in 
Onion Of Co. vw. Smith, supra.” Any claims: perfected by discovery ae 
‘made after. J july 28, 1955; will be subject to section 4 | of the: act of ‘that oe 
te date, ce oo 
“Therefor, pursuant to 7 thie authority delognted to: the Solicitor by eo 
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‘the Secretary. of the Interior (960; 210. 9, 2A (4) (a) , Departmental 
Manual; 94 FR. 1848), the decision of the Acting Director i is reversed -. 


7 e in part, and modified ; in 1 accordance’ with this decision. : ee 


Emacoxp T.: Pure: bees | 


Pari Selstor. —_ en 


1 ee ie Gs “HAROLD LADD PIERCE 
(A-28495 = ait | Decided N ovember 22, Y 960° 


Oil and Gas Leases: ‘Aypliesticad 


An oil and. gas lease’ offer filed while an outstanding oo of the: ‘game ‘land. 
remains effective is: properly rej jected ; an. otfer: simultaneously filed with . 


: a other offers: to lease. the same: land is properly” included in:a drawing and 


. : rejected when. the léase is awarded in | TeSPonse to an .offer which acquired 
5 priority in the drawing, ? me: | - 
Oi and Gas Leases: ‘Relinguishment : 
. ODe of two joint lessees: cannot re an. oil and gas Tease: without sub- 
mitting proof of his authority to act. for. the other lessee. ae? 
Oil and Gas. Leases: “Applications—Applications aud Entries: Filing 


“The time of filing oil ‘and gas offers. is determined by the time Stamp on the | 
‘offers; sequence : of fling 1s not ; necessarily reflected by. the serial bsp 
assigned. to the offers. , _ = | : 


APPEAL FROM. THE BUREAU OF LAND ‘MANAGEMENT 


“Harold Ladd Pierce: has’ appealed to the Secretary of the iirc: 7 
from. a decision of the. Acting Director of the Bureau-of Land Man-:— 
agement dated April 18, 1960, that affirmed a decision of the land 


office: at Los. Angeles, California, dated October 20,.1959,. rejecting : 


his noncompetitive oil and gas lease offer filed. pursuant to section .17 
of the Mineral Leasing Act, as amended (80 U.S.C., 1958 ed., sec. 226), 
because the offer was filed simultaneously - with seven. others: and. did | 
not. acquire priority asa result of a: drawing held on April 2, 1959. 


: The record shows that the appellant owns surface rights in the. eee oe 


a eid he wishes to lease and that he had an.oil and gas lease effective 


7 : from January: 1, 1949, for a term. of 5. years which was extended for ao 
second 5-year tenen. on January 1,.1954. (Los Angeles 074178). He | 


mailed a. relinquishment, of that Teas to the land office on. December. 


16, 1958. On December 17, 1958, at, 10:00 a.m. he, filed. his offer: (Los a 


ce Aageles 0161948) to: lease. the same Jand...On December 18, 1958, at ae 


10:00 a.m., he filed a. second offer. (Los Angeles 0161969). ‘Also, on that 


day he: ‘received a letter from the land office. informing him. that the. _ : 
| relinquishment, ofthe earlier lease was insufficient because; although =. 


the lease was originally issued to. him only, it. had. been assigned . to 


General Petroleum and reassigned. to him and his wife so that. the - 7 7 


| -pelipquishnjent of. his wite was. DOCERATY On that same dey, Decem- ae 


a _ on ies "HAROLD: ‘LADD PIERCE” ~ A) ey ere — 429- aie Bs 


é ovember 22, 1960 


at bes 


_ . ae 18, 1958, he falda a, new 7 relinguishment ‘0. in jand ‘office. ic - 


| December. 19, 1958, he. mailed.his. daughter’s offer: to lease. the same 


oe land.: This offer. was subsequently designated Los Angeles 0162023. - 


and. stamped : as. filed on December 22, 1958;,at 11:54 a.m. _ He. filed: his * 


i third lease. offer. (Los. ee 162016) on. December 22, 1958, cat = | 


10:00.a.m. 

Subsequently, the appellant's first ie. offers filed.c on Decne 17 ‘ 
and. 18,.1958,. were:rejected on-the ground that the mineral. interest im 
the..land was: then’ included 4 inchis. outstanding | oil and gas lease Los 


| Angeles. OT417 8. -He was: notified. that hig third offer. was one of seven - | 
simultaneously-filed offers for. which a drawing. would. be held to 


determine the right of priority. Later, this offer was Te] jected because 


a a lease had. been’ issued “In: mesponea to another: offer which acquired 


| ; priority in the drawing. 


In his. appeals, ‘the sppatinny’ eomianae that his. eelingtiiskinent ve 


“without: the concurring action of his wife should have been accepted | 


as sufficient so that either of his first two offers would have been ac- 


ceptable and prior to that. of Eleanor R.. Smith to whom the lease % 
was awarded. He- also states that he believes that. there were ir-- 


regularities in the handling of the relinquishments and offers: ‘and 
that Mrs. Smith is not qualified to hold a lease because she i 1s not the | 


sole owner of her lease despite her certification that she was‘the sole _ 


| party in interest in her offer.’ As proof of. irregularity, he points. out | | 


‘that an offer filed by R. G. Bates was stamped as filed at 10:04 am.on 
4 December. 22, 1958, and assigned. ‘the: serial number. Los: Angeles gt 
- - 0162002, while the offers simultaneously. filed at.10:00.a.m. bear num- = 
_ . bers running from 0162014 to 0162022. As proof. of hig charge against 
|. Mrs. Smith’s qualifications, he cites her statement to him in response 
to his offer to purchase her lease made while her attorney was outof 
town that she could not make a decision until she had.talked “to some _ 
7 other friends of mine who: know more about these things thin Ido.” 
It. is clear from. the. foregoing that the appellant’s offers to lease 
_ were properly ‘rejected anda lease properly awarded in response 'to 


one:of the competing offers which acquired priority in the drawing. 
Since his wife had an’ undivided interest:in the original lease, as 
_ extended, it is clear that the appellant could not relinquish title to the 


| entire léase and thus bind her without submitting proof of his author- pe 
Ce ity. to act.for her. Thishe did not attempt to do. ~ : | 


-There.is no proof of irregularity 3 in the land office pias evely ps 


. because the serial number of one document is lower than others which | 

Were: filed earlier. ‘Priority of filing is determined ‘by the time stamp. 

on each offer and the sequence of serial numbers assigned to offersdoes 
not. necessarily reflect the order of filing. @. A. Fleetwood, »A-28250 © 


—e une 3, oe Tn the absence of other evidence which the appellant, _ 
aM 
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ane has nue supplied, ie suggestion of irregularity i in land office procedure - a 


a : is without any support. © | ane 
Likewise, Mrs. Smith’s ie lliaparee to accept thie appellents éffer | 


‘ = to purchase her lease without the advice of some friends of hers “who. a Be 
_”- know more about these things than-I do” is not proof that-she was 


~ acting for someone other than herself in-seeking to’ acquire a lease. : 


oe _ Certainly it does not warrant the holding of a hearing to ‘determing’ ie 


: whether she was qualified t to hold an oil and gas lease. aS, - 
Therefore, pursuant to the authority delegated to the SolietiGe: by : 


a the Secretary of the Interior’ (sec. 210.2.2A (4) (a), Departmental 


oe Manual; 24 FR. 1848), the decision of the as Director of the eC i 


oe | : | : Buresat of Land Management i 1s: affirmed. i. 


» Trsnopora F. Somes, The 2 Solicitor. 


By: Epuuxn Tt. Bens = 
Deputy 8 Solicitor. 2 


i za APPEAL OF JOHN A Quinn, INC, 
IBCA-174 ate | Decided November 29, 1960 


; Contracts: “Additional Compensation—Contracts: Changed Conditions. 
A. contractor. who, | : in. excavating for the construction of. a ‘sanitary sewer, 
| encounters an active sewer at such. a. location below the surface that it could 
not. be detected through | a reasonable site examination, is entitled to an 
| equitable adjustment based on “anexpected or unanticipated”. conditions 
sc of He elangey Conditions” clause. of Standard Form. 25a trl: 1088). 


“BOARD OF conTRACT APPEALS 


mies J ae i One. Ina; “has filed a, timely appeal from the season. i ; 
the contracting officer in the form of a letter dated July 18,1958, which 


... denied its claim for. additional. compensation in the amount. a. 
% $2, 577.93 under the above-identified contract dated July 18,1957.° 
_- The contract provided for the construction of a sanitary sewer ee 
, Fe system at the Little Hatchet Tavern, Mount Vernon, Va: It was exe- _ 
~~ euted on Standard Form 23. (Rev.. March: 1953). and. incorporated ae: 
Standard Form 234 (March 1953). The contracting officer was the -- 
ae Superintendent of National | Capital. Parks, National Park: Service. aa 
‘The contract was on a lump-sum basis, the consideration being $33, $10. fee 
+ ee Three change orders increased the: contract. price to. $34,959.80. . ae 
po oe Prehearing. conferences o on the appeal. were held on April. 4: 1960 
. and June 6, 1960. .The parties agreed that. the. following. issues 
should be determined: (1) whether the presentation of the claim was 
| sgiets ds or ankimnely 3 ae peer Change f Order! No. 1, dated Ja oo 


soeg wis (fees grant 


4801. Pip - bey noid JOHN. a QUINN, Inc. | Shir ates ee a aage 


November 29, 1960" 


4, 1988, ‘was eat by the appellant j in “full: een of the instant ; | 


; claim: ane (8), whether the instant claim falls within the Provision. of 


—_ May 12, 1958, the appellant stated that when the excavation reacheda -_ 
point. approximately 4 feet: from the final grade. of the excavation for eS 
- the pumphouse substructure,’ the operator of a. crane with.a clamshell, = 
ae bucket. unexpectedly | struck and broke. the active 8. inch terra. cotta = ae a 
_ sewer, above referred to,* and the “existence of this‘sewer was not 
_ indicated by the contract drawings and aes not have been deter- ee ae 
: mined by field inspection.” : | Soe : 


o the “Changed Conditions” clause of Standard Form 923A. 


A tentative claim was first presented: by the appellant to: the: con- 


: Gachiag chives | ina letter dated: October 31, 1957. In it appellant : s 


stated that it had encountered two ane a 15-inch storm 
sewer, and the other, an 8-inch sewer ‘during the course of excavat-_ 


ing for the pumphouse substructure.” “Appellant: further argued that _ 
the “latent: existence of these: sewers: has already been the. cause: of 


considerable additional -expense. in excavation and ‘stabilization: of 
sidewalls, for. which ae ana we are. ‘Preparing. claims for: extra. 
work,” — | ~ 


Eames letter of N évembion 15, 1957, the: appellant was. divedied: to: oe “Sos 
a athe inactive 15-inch terra cotta pipe exposed. in the excavation and.to . 
= proceed with reconstruction of the 8-inch. storm water sewer encoun- . 
_ tered in.exeavating for the ejector pit. Thereafter, Change Order © 
No. 1, dated January 8, 1958, was issued by the contracting officer and 
“gecepted: by the appellant on Js anuary 9, 1958, which authorized the =. 
- appellant to seal:-the 15-inch | pipe and ta “furnish all material and | 
_ . labor and reconstruct, 8-inch. cast. iron storm sewer removed. during ee 
construction of the ejector pit.” The contract, price. was eg — 
ca increased i in the amount of $638.05: 


In submitting its claim j in the oa of. $9, BT 1 93. in ie istter of J 


~The three issues will be discussed seriatim, 


1 The Government odmits ‘that the deaaatics NCP. 117-B-419-1 aia —2 do not show the 


location of these sewerlines:' It further admits that there. were two lines: ‘one was a 
15-inch line, which was.a deadline, and the other was an 8- inch, which was a. live one. 
- *-* * The live one was at the bottom of the ‘pit, ‘the. 8-inch, at the bottom’ of the excava- 

. tion.” (Tr. p. 23. ) The 15-inch. line was “dead, and about half way down.” (Tr. p.. 23.) 
These admissions are corroborated by the ‘photographs which have been introduced in 
evidence. as Board Exhibit: No. 2. 


2 Mr. Frank ‘Thompson was: employed’. as an estimator and engineer. by the appellant 


3 from July. 1957, to May 1959. “He testified that he visited the jobsite from -time to time 


to inspect. the. progress of construction, He also testified that on one of such visits. On 
October 15, 1957, “we encountered two storm. sewers. “which were not. shown on. the. 
original plans. or’ indicated on this outside Snes which is: National apie Parks: 
117-5—419-1. inset?) : 
- 38 Mr. “Richard W. ‘Whyte, of the Whyte Construction: Co.,. the subeontractor, testified : : 


oo “ey. contracted to puild this ejector building, including the foundations and superstructure.’ Ot oo Bet 
oo) &Mr, Whyte also testified that “it was broken by the ¢lam digging. the excavation for ss 
“the pit.” When he was asked. to describe a “clam” he. said: “Tt is a hydrocrane witha § .. 

i bake’ ot cable oberated by cables.” gee Ee ha pres ye eMamedteay he Ae Re ay Os 


4 A389 = “DECISION. S OF THE DEPARTMENT OF THE INTERIOR 167 LD: 


: Ae i ae AL, Timeliness of Claim. a 


<The i issue as: 0: s whether the. presentation of the. elaitn’s was is timely ae 


or untimely. requires ‘a. ‘determination. as to. whether there has ‘beeri — 


- compliance -with: the: notice. requirement ‘of ‘clause. 4 of the. General ‘ 4 
Provisions..of- the. contract.” ‘The’ Department. Counsel, in his:state- 


ment: of position and- brief, contends that the claim. of. May 12,1958, 
is not timely:-because “it. Sotiplains of a condition on: the site: present | 


- jnonths.’ before.” Although he -has:moved. that. the appeal be.dis-  — 
missed, he has: not assigned:.as one of the reasons for its dismissal the 7 


‘failure: of. the appellant-to give prompt: written notice to: the’ co | 
7 tracting officer. of changed:conditions as required: by the contract...) 
~The Government’s contention overlooks the appellant’s letter: of | 
‘Octobar- 31, 1957, wherein it: notified the contracting officer: that. it 
had ‘encountered: the two sewerlines above-described during the. course 
of excavating forthe pumphouse substructure and. that: their latent: 
existence -“has already been the cause of’ considerable. additional: ex- 
‘pense:.in excavation. and stabilization. of sidewalls.’ a Also; it: was 
stated in the letter.that: “It has been determined by NCP: (National. 


Capital’ Parks). inspectors that: the 15-inch storm’ sewer is notin use. 


‘We propose.to close it off with. masonry as we have already been di- 
rected.’ verbally ‘by your Mr. Utz.” = We find, therefore, since the 
Government was aware of the conditions| at: ches site, the written. 
notice to the. contracting officer of the changed conditions contained 
in the letter of October 31, 1957, was. entirely sufficient.’ In. any 

event, written notice was. given within. the period of normal contract 
administration. 7 Hence, we conclude that there was a timely presen- 
tation of the: claim. ‘The motion of the. Government to dismiss: the 


pane is denied: 
2 . Change Order Vo On: 1 


‘The conieattne officer’ Ss representative, | in etter of Novenber 15, 


. 4987, to the appellant, confirmed oral instructions in respect to the 


reconstruction of the 8-inch storm sewer encountered i in the course of. 
excavating for the ejector pit. In letter of December 27, 1957, 
_addresséd to the contracting officer, the. appellant. submitted an item- 
ized statement showing the costs of material and labor, ° as. well as — 
equipment rental for the reconstruction of the 8-inch sewer. In this — 
— letter, it also included an item of $30 as the cost, of sealing the 15-inch — 
storm: sewer" also encountered 4 m excavating for the ejector pit. ‘There 


6 Mr. Fred N ‘Utz testified ‘that. he. Is siploved asa construction engineer. ie National . 





| Capital Parks and that he acted as the “Government superintendent of the Quinn job Pia 


down at Mt. Vernon” during the life of the. contract... ‘a 
_ © Peter Kiewit. Sons’ Co.; ‘ASBCA No. 5600, 60-1 BCA par. 2580, 2G. C. par. OTD (1960). 


Of. ANiéd Contractors, Inc. v. United States, 277 F. 2a 464, 466 (Ct. CL. 1960) ; ‘Studer a 


Constr, Co., IBCA-95, 66 L.D. 414, 59-2 BCA par. 2438, 2 G.c, par. 25 (1959)... 
ae Specialty Assembling & Packing Company, ASBCA Nos. 4253 ‘through. 4582 (Sep- 
tember 29, ets 59-2 BCA par. 2370 (1959). . : 4M 


= ie. vat ” wot me | _ JOHN “Ae, QUINN, INC. a oe 43 Mei 4B - a | 


og, | ‘November 29, 1960. | i 7 ‘ 
was “gidded a prof of 15 ‘percent on. ‘the etibunt: “OF $554.8 83, aie 


_ made the total sum $638.05... The change. order was. dated: Ja january: eae 


1958, and was accepted by the’ appellant on Ja anuary 9, 1958. Tt | 
| directed: the appellant. to. ‘furnish all labor ‘and material and. to. 


“reconstruct. 8-inch cast..iron storm: sewer ‘removed’. during | con- 
i. ‘struction of the ejector pit.” ‘It also included payment for the sealing ee 
- 2 of the 15-inch. sewer. © The cost items set out in the appellant’s - letter 

of December 27, 1957, were embodied in the order. “Moreover, specific ee ok 


reference to this letter was made therein; ‘The Government contends - 


that “all proper. charges for the extra work done in October. 1957. one . 
~ the excavation and sewer at the ejector pit’ were included i Im Change Fae an 
- Order No. 1.” Since it is very clear that: Change Order No.1 related. 


- only to the reconstruction of the 8-inch sewer * and to the sealing of ce 


- the 15-inch: sewer, the. Board finds that the Government's contention a 2% ; 


Is without. merit. oe Soe See 
: BF ‘Changed Conditions ae 


The ean is ec on ‘Clause 4 of Sthndard: Bem’ OB, “Changed | 


Conditions,’ 2. The appellant: asserts that :the:amount: claimed is for 
costs ofan emergency. nature, which: were incurred by it in order to 


"protect the: Government. as well as. itself. from: further: substantial 
costs: in. completing the contract work. — 


Clause 4 refers.to two different. eee. of changed. conditians: oe 
3 1) subsurface: or latent. physical conditions at the site differing ma~- 
— from those indicated in the contract, and (2) unknown physi-. 
- cal conditions at the site, of an unusual nature, differing: materially 
from those: ordinarily. encountered and generally. recognized: as'inher- 
- ing in-work of the: character provided for ‘inthe ‘contract... The first. | 
- Gategory: contemplates a-viriance between ‘the ‘conditions’ actually 
encountered and those. represented i in:the specifications and drawings, a e 
“in summary “misrepresented. conditions,”. \ while the second category o.oo 


contemplates; In. summary “ “unexpected | or unanticipated”: conditions? — 


_ The contracting’ officer, in his findings of fact and decision, stated. a 


ae the. ‘conditions. which caused additional expense in! excavating .. 


for the ejector: ‘pit were: hot due to the presence: of the sewers but to. : | ~~ 
- the failure of the contractor to. take (aout to —— caving iM 


ae aa 


a 


: “sMr. ‘Bverett ‘ObBrien, ‘the. ‘Gniee of the Construction’ Branch, ‘Division. of. ‘Desten and 


| Construction, National Capital.Parks, admitted.on eross-examination that the change order = 
os covered ‘the “reroitting” of the sewer" and ‘that to. his Enowlocae | it. was, not intended to i 


‘Include any. other, Work... 


‘par, . 280 (1959).. : es 


ae ge 


“Constr, Co., ‘IBCA-55, 64 LD. £40, BTn2, BOA par. 1510. acai 
519958613 | : 


ay ee : oe : 


1. Of. Duncan “gone: 00.5 IBCA-91, | 65 ‘LD. 135; ‘Bet BCA. par,, 1675 (2958) 5, AAA 2S a 


he 434 "DECISIONS: or THE DEPARTMENT OF THE INTERIOR tor" Lb. | 


oe cifically: thie photographie, evidence. submitted to, the Board nogatives | 


i this contention. . A ae es oe a 
“Tn: respect. to the. 8- inch sewer Aioouctred ae ths: course - sof 7 


of fine excavating, for the ejector pit, the following. facts, have been. estab: 


. lished, by competent evidence: first, the sewer was not.one that: could | 
be detected. through a visual. examination: of. the: surface of the. land | 


~ beneath which the sewer. was concealed ; second, its” presence was, not, 


_ disclosed by the specifications or the drawings; ‘third,: the: specifica- ‘a 


| *- tions, and drawings did. not purport: to, disprove the possibility. of: ‘its 


ay presence; and, fourth, the appellant and, the. subcontractor. were.un= 
 aware.of the existence of the sewer ™ until. it was. actually. encountered. . 
" Moreover, the. evidence. justifies. the. conclusion: that neither the con; 
be ge tracting officer - nor. any. of his. authorized. Tepresentatives was, aware 
oe of the existence of the sewer. when the: contract, was let.” No evidence 


was offered as to any ‘efforts of the contracting officer. or his -repre-- ~ 
sentatives. to. investigate. the. conditions on. the site prior to formal 
advertising. | , ae re ie eon Ped ee | 
-Under:a. contract. ‘wich. as. the. one: here cadens douisidetstion: the’ en- 
titlement of a contractor:to. additional. comipehsation on.account:of the 
encountering ‘of: an’ unexpected: or: unanticipated: subsurface: obstrucs 
tion isordinarily- dependent upon the making of a. satisfactory showing 
that the obstruction constitutes: “Changed Conditions” within either - 
| the: first or.the second category of Clause 4. ee a ee 
—. In-the light. of the evidence, the Board. finds that a eeu don of 
i the 8- -inch: sewer was. out- of- ie -ordinary’ to stich a degree as to con- 
‘stitute, a changed. condition. of.the second: category.} ¥2-We doubt that — - 
hy contractor: would:or- could: have: been. expected to encounter a live 
 g. itch: storm sewer ata: considerable. distance. below: the surface of the | 


~ ground, in-performing’ the requisite excavation for ‘the pumphouse 
oh substructure. : -We'find,'therefore; that the appellant i is. entitled to: a ae 
of eayiteble adjustment. for the changed: conditions. '. As 


- The: appeal is sustained and. remanded to the: eine 6 officer: ion 


a, an ‘equitable adjustment: of :the. price of all the: work which » was made a 


necessary. by. the. encountering. of the 8- inch storm sewer. 2 60° on 
of The term: “equitable. adjustment”. in’ itself: precludes: the: ‘idea: ot | 


| : there ‘being: any. one. > cub: and. dried method: of: are at the. end 





peter “Thompson ‘testified, ‘he’ pecumed: that it. “was Ectoss, “86 "49 feet?” pelow. ‘grade. . 


= Department: Counsel,” “however;: “Stated, in ca’ ‘question: propounded to -Mr. Fred: N:. Utz 


ee : Construction. Engineer for ‘National. Capital. Parks, that. it was: encountered. after: 17, or. 18 : ae ee 


Sat 2? 


a excavation, at that. time, “He did, ‘however, “state. jn ‘Tesponse. to a ‘question ‘propounded: . 


S, : tater “py” “Mx ‘Gantt,’ the: ‘hearing ‘ “oficial, that. “the » ‘depth... ‘of ‘the’ “hole was, 17. feet. ‘The _ Me 
c photographic. ‘evidence’ ‘seeins: to “indicate that’ ‘the: “tatter ‘figure i is. Ones and that one aha 


ee Sinch’ sewer was’ ‘about 13. feet below ‘grade. i 


COs ages Cf Carl. Myers, Eng, BCA, No. 585. (August, 25, 1959). (active ‘sewer eneountered). ers 


“18 General Casdalty ~Oo. Ve: United ‘States, 180°Ct. Cl. 520; 532; Cert. denied, 349: U8, . ae 


ae age (1955) ; M. A. Bongiovanni, Inc., ASBCA“No. 5712, 60-1 BCA par, 2037, 2.G.C: par.” 


— -185"(1960) + Caribbean’ Constr. Corp. “IBCA=90, ‘64 I-D. 254, STL. BCA par. 1815 (1987), — 


NS oF. Adrian L, Roberson, ASBCA N Nb. 989" (uly 20; 1960). 


Prey ‘ ; a : 7 : an Doe pres ay Sgt aes yrs reme But pede Se Bis eo a Sarees 2 
: i a . aan “As f ans sy : Sica her ce Tas Cee ae i F by ee wake ao 
5 4 ¥ 7 eee en Ee Ay ea Hig ioes rae pay ee ee ee Gensel Shar Mo : 7 
2 ‘ oh tame, Be CR TTT alice ke ee Ni re ae tate Tat od ee eer te : - oo ein 
xy EE Oe “petit 4 ga Hae ge loa TEE . Sada ; pare 2 eth a ere 
aoe 4. Pr tet - gk ae wd EUR a Gb ee sy Re = hs tes ei prey # he tase sad 


se “December 28, | 1960 ee ee 


5 desired ia However, the following test. ‘which, hae bag 5 deueloned : ah aoe 


the Armed Services Board. of Contract Appeals seems to be best'suited 


for: situations’ of the: ‘type. ericountered. here. ° : Th Ensign: Bickford | Ce 


a Company, that Board, in part, stated: 


| ~ eke that. a proper. equitable adjustment. 1 ig. os differences are what: it oo 


would have reasonably cost ‘to perform: the work as; originally. required: and: what oe 


it reasonably cost to perform the work as changed. oe In computing. the. work = 
required by a ‘change order, ‘the costs that will be feasonably experienced by 


‘the. contractor should be! used: and not. necessarily : those of the.most efficient . | Ngee 
. producer, * ** We have selected: the’ ‘above ‘ease: for: quotation because’ ‘of. the ee 


reference. in the second: ‘sentence®.to: ‘the: costs reasonably: to’ be. experienced by. ae 
~- the contractor as. opposed to the > costs. that’ were; ¢ Ot men have teas experienced 


| by someone else. * * #5». 


os 3°.United States v- Rice, $17.U.S. 61; 67: (1942): 


The term ' “equitable adjustmanit? appears in. 1 Standard: Forti BA es 


: (Rev. March. 1958). in:.both- Clause 8, “Changes,” and in Clause: 4, 2 pee 


_ “Changed: Conditions:”. Clause 4: contains “the same machitiery. of. OR ee 

_. adjustment”-as that’ specified in’ Clause 3.2°" " Henee, the above- geet eee tet 
aoe ; test is ‘equally applicable to adjustments under Clause. 4... ha ee 

The: contracting officer, therefore, should. “proceed. ie: arcane the of ate 

3 amount of the equitable: adj ustment ‘in ‘conformity with the rulings ieee de 


~ made ‘thereon in this opinion.** This would be done by, agreement 


i with the appellant,! 18 or, if the parties: cannot: agree On an. amicable, eo 


No Re ae 


ao disposition of this aaa by a ‘determination. under the “Disha a ae 


- clause of the « contract. a = he os a es | 
oe oa Pave H Gane, Chairman. 





oy Le concur: oe ee ee oe LE eonour a 


| _ Txonas M. - Duneron, J Mu ember. ae Jos OELN, vd. ~ Hove, Member. e ee 


es APPEAL OF. SEAL AND COMPANY. 
jn: os __, Decided: December. 23, 1960 ae 
Contacts: ‘Acts. “of . Government-—Contracts: : Damages: : _Ualiquieted. | 
_ Damages: . on a peerdgets pieeitne dra? fl tees ico 
A claim. for ‘additional expense, 5, allegedly’ due. ‘to: oe Gévernnieit’s failuré: to: 
close: off the: circular ‘approach. to ‘the: site. of construction work.to: ‘vehicular 


_ traffic, is ‘based on a ‘breach. of contract, and may. not be administratively, 
determined.” oe ae : ; 2 


aa eee 


. 


: “ug, N. Nielsen Compa ASBCA No. 1990 (Odtobés 1: os fey 
“18 ASBCA .No. 6214. ‘(October 31, 19:60) citing Modern ‘Foods, ‘Ine., ASBCA.. no. 2090 


: ‘(Mareh "26, : 1957 >; B71: BCA: par.. '4229:5 Ns Nielsen, ' supra: Dibs: "Production: é: ' Engi- ee ee a asa 
meer “ing Company, ASBCA No. 1438 (March 26, 1954) ; Air-A-Plane Corporation;- “ASBCA- ig. 
> No. 88429: (February:.29,.. 1960); ane BCL Hats 2547 5 and’ Brice: Construction: Cords ee 

* ASBCA No: 5932: (August: 30,1960); oe ie Gea ese ates, eae ee a ey 






at Dane: Constr uetion Corpor ‘ation; TRCA=135" (February 15%" 4980); 60-1: BCA. par: DBL! fe teh a 
, as, “Tt, would: appear that as:a pattét. of policy’ tle law. ought to:encouragé:the!parties'tof = 
oo ‘reach amicable’ settlement of Aispaites: +e Rt _ Kostelac ve Untied cane 247 BR 2a: 728 3 es ee 
Pa 728 (9th Cir, AAD: ee on Ge a 2 Pt 


486 _ DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 16%: ED: et 


a Contracts: n Additional Compensation —Contracts: Changed Conditions 


7 In éxcavating: for: ‘construction of 4 caissons as a foundation ‘for an Pondee - 
ce round. ‘guard: room,: contractor encountered large undisclosed: rocks which. 
* :,. prevented: machine drilling and necessitated: ‘removal by: hand labor™ at. 


"extra costs. Since the drawings indicated only stone fill at two.caissons 
and no encumbrance at the other two, ‘where rocks were. encountered, a 


: ae changed:..condition: under’ ‘Category I of the , Changed ‘Condition: clause: 
PRE existed which warranted: extra compensation. of 


ee Contracts: Changes and Extras—Contracts: Additional Compensation 


“The amount, of equitable. adjustments, in a construction: contract. pursuant: to . - ae 
a change order requiring. extra..work, is encompassed within the “Extra. - 


Work” clause when this clause sets forth. the cost: items: to be considered, and : 
the percentage of. profit permissible: - . — 


- ae e Contracts: Changes and Extras—Contracts: Additional Compensation — 


- Contracts: ‘Subcontractors and Suppliers. | | | 
‘Where a prime: contractor subcontracts extra work to: another, passaiit to : 


ne an. authorized. change’ order: and pays such subcontractor :profit and over- 


| = head in excess of the limitations defined in the “Extra Work” clause, the: 
prime ‘contractor may not. recover the excess payments. from the. Govern- 
oo ment, - The: * subcontractor must look to the prime contractor 1 for. r Payment - 
| hee | Fan’ 
of BOARD OF. CONTRACT: APPEALS 


"The Sree of this appeal was heresies decided = this Board. rf | 


mi “tthe appeal arises under the above identified contract with the National. os 


Capital Parks of the National Park Service, for floodlighting and. . 7 
electrical service at the Washington Monument, ‘Washington, D.Cwe 2 


This appeal is from the contracting officer’s denial of appellant- a 


-contractor’s five claims for additional compensation for a total sum 
of $10,706.71. | 7 
~The first hee is for $6, 109. 18 for one work lansily ad by. 7 
~ the Government’s failure to close vehicular traffic on the Monument _ 
— elrcle and. the Government’s refusal to (sa simultaneous construc- ei 

- tion work. | 7 oe 
_. The second claim | is 1g extra ‘compensation of $9, 589. 80 ‘for the,” 

removal of: unforeseen: subterranean. rock encountered, while exca- 
vating for the placing of four Sean dung. construction of anew 


= underground guardroom office. ' 


“The other three claims are for the Gipaaocs of $0: 007. "5 oF as ‘evéeliond eS 


and. ‘profit allegedly dué for extra work performed by appellant’s Ss. : 
~ subcontractors and sub- subcontractors pursuant to authorized geass : 


“orders. oh ee : 
, «The contract was on ‘Standard Form: 23: (Rev.: March 1983) and j ine 





= On February 24, 1960, the Board: denied the ‘Governments motion to: dismiss’ for’ ‘ek: 7 


of. jurisdiction on the ground that the appeal letter of November 4,. 1958 “was not made: 


- ineffective by prematureness,” and that the contracting. -officer’s decision: of November 5,. _ 


a 1958 ‘was. validly appealed.” . Westinghouse. Hlectric Supply Co.,. IBCA-107; 572 BCA. = 


- . par. 1365 ; aeootaee Bee: B.. WwW. Fovermill: Lace ass peECS Nee so ede 59-2: aces ies 2439: _ e : 


ANSI: 7: 


‘ a : _ December 28, 1960. | ea 


: pie the. CacaL Payee of ‘Standard. ei: 98h: tata | 
1953) which included. the. standard “Changes” and- “Changed. Condi« 


- tions” provisions,, Clauses. 3.and 4, respectively; - ‘It. also. contained a 


7 “General Conditions” which aaehade a pertinent provision ‘for: ‘the 
method of. payment of additional compensation: by way of equitable 
adjustment resulting. from modification of the contract. ts specifications. . 
Tie quoted as follows: = ee i ee Ae ey, ee = 


EXTRA WORK: 


The. Contractor, shall ipeetorns all extra wale oe covered ity, ee specified: oe 


| tions which, in the Judgment of the Contracting Officer may. be necessary. or : 


the work of the contract, and which is ordered in’ writing by the e Contracting 
Officer. | | 


‘The cost-of the saspoctive items:of extra work. carried out:under the provisions Pee. 
of this paragraph will be paid for Bye one or the other of the following methods, 
7 at the election the Contracting Officer: : a 
(a) On the basis of.a stated lump sum price, or ee considération fixed ‘and’ ae : Ee 
_ agreed upon: by negotiation 1 ‘between the Contracting: ‘Officer: and. the: Spntepetor ae 

- in advance,or | ieee 2 
-(b) On the basis of the faecal cost of the extra, work (including the hire or’ we O 
- rental-of such plant as may be used exclusively for such extra work and includ- bn a 


 ¢ ing workman’s compensation. insurance;. social security. and: unemployment: and . cee et 


- all applicable taxes, but: excluding -overhead), plus ‘fifteen-\(15) percent of ‘that. ras 
‘cost to cover PEOUe. aud all endircet cares against. euch exes work. [Under ie 


. scoring supplied.} | oer ae 
* In either case an: ‘appropriate « extendion ‘Of: the ror time ie. stick’ be’ acini: 


ae = mained will also’ be fixed and agreed upon and stated in the written order.in 4 


a which the extra work is ordered i in writing. | 


7 _. Subject contract was entered. into on: J une. O5, 1987, end) “galled ae acai - 
. the Floodlighting and Electric Service: ‘for. the. Washington Monu- ee 
ment, Washington, D. Cs: for the sum of. $205, 000. 2. The-work was ..-_ 
to begin within ten days atiae receipt. of notice. to. proceed and. was to: oe 


be completed. within 180: days. thereafter.- Actual. construction. work 


began, on J uly 9A, 1957. “The contract. was satisfactorily completed on _ Oe 
July 15, 1958. “Since. the time for performance was: extended. bye 3. 


- change orders; the question of delay i in performances is not in issue.’ 
An oral hearing took place.on June 28 to 80 and.J uly 6, 1960, at 


- Washington, D.C., at which time the testimony. of witnesses and Sther. et 


evidence was proffered by appellant: and the. Government. 3 
Appellant was a partnership at the time of award of ee con- 
“tract. - _It is now incorporated under the laws of the District. of 


7 Columbia and is engaged in electrical construction work.. The con- .— | 


a tract obligated appellant to furnish all labor, equipment and d:mnateriale ae | 


8 The. contract price was inckencs to $227,710. 53 a change orders. 


a The original contract . time expired: January 7, 1958. Change Order. No. 4, 4 and: 8 oe ‘ 


= extended the: time for: ‘performance seven, thirty, and fourteen days, respectively. Change ‘ 


_., Order No. 8 extended ‘the contract time: to July 15, 1958, which was. the. date of.-final 7 : 


y = Comuleow of. the: contract. | 


2 438 "DECISIONS OF THE, DEPARTMENT OF THE INTERIOR 16r: LD, me 


z 7 ao a 
Bs : 


“ : . r for floadlighting the Washington ‘Monument. ‘Since 3 more ney halt” | 
ofthe work:to: be performed. involved. construction’ work. other than’ 


. -» electrical, that i is. concrete and‘ masonry, structural and. plumbing, - the . . 


= building. oh a: guardroom,: and ‘even: ‘rearrangement, of ‘the’ roadway, eo 
walks: and. curbs} ‘numerous : ‘subcontractors: and. sub- subcontractors es 


| - were employed: by appellant.” ee : = 
Weare concerted here. veimielpinlly’ with: work: ‘performed. by ae 


= * pellant’s subcontractors, and sub-subcontractors in the construction of | 


a four underground floodlight vaults, 14 feet by 20 :feet, on’ éach of . 


: fae the four:sides*of the Monument; at’ the edge’ of. the. circular’ drive. at 
around: the ‘Monument, and the construction of a. new underground Se 


| guardroom, with four, supporting paissons, contiguous | to an 1 old vunder: - 
: ‘ground guardroom. 4 Sige ke 
The five claims will ay considered separately. 


eae “Claim No. va 


asia 


Appellant's fice elaim: ‘that’; Is “for ‘foiltire: to’ loss: the cixdle 8 ‘ ae 


< Spehtclee traffic and for Government prevention of Poe aac 


: . See a is subdivided as follows: . ee 


cae construction. 


2 (a). Pay. for: employees: caused : nee aoppane. of: abu on. 5 ai: 24, ‘Yo57.. 


gee - (bd). Pay-of:. additional wages. 1 for’ a See aee to p eree velicnlar traffic’ on nthe: - a 
7 “ireulax plazas. 23 : 


{(e) Extra costs. of-s Saeed dae: to eter ded time of € percormenes. pee 7 


“Bg: the: Governnient’s. alleged ne ei siiccamaenges coordinated: plan se % 5) 


“ Stoppage: 0 of Work. 


fon pies: the tionument, i) Jandinark BB. feet i in height, aeilicntad 3 as | ae 
, ae : diemoriél to our first: President, ‘js the main sight-seeing attraction 
inthe N ation? fs Capital, thousands ‘of’ tourists are attracted : thereto, ee 
fea particularly: during’ the: ‘month’ of a uly,” when: construction work here — 7 


. began:* At that time vehicular traffic, which has since been 1 prohibited, os : 
| owas permitted. on the ‘drive encircling’ the monuinent. 7 7 


“The: feasibility of closing off this circular. appeal te. aitamobie . oo 


2 ‘ ‘raific, as distinguished from’ pedestrian traffic which was permitted, oe 


was: ‘discussed: by: appellant, its subcontractors and Government repre- : c e 
~ sentatives ‘at a. ‘preconstruction™ conférence - on ‘July’15, 1957. At 
another conference, 2 days later on: J uly. ays the Government advised — 7 


= :  appellaiit thatthe ‘circular approach ‘would not be closed ‘to vehicular ~ an 
- traffic until September’ 15, or alitiost 2 monthsJater: ‘(It'was presumed = 
Srl aepateniy ‘that oe would: be, less atitomobile traffic at oe time. a oy 


a8 oe ‘Although constructed ten ‘feet ‘nddrBbound, ‘the: ‘vaults ‘projected ‘apoedrimatay ‘By | 
OL feet® from: ‘the™ ground: surface. Large ‘aluminum’ covered’ Closed” doors rest. on. top of the ae oe 

ce Vaults,’ ‘The’ “agors: ‘are ‘opeiied’ only. during ‘operative. periods. © ‘The ‘powerful’ Hapatiane: oo 
cae witien “are focused ‘at various ‘points on" “the Mottiment are then expiaed., 7 mae 


0 ABBT -p, SEAL. AND:-.CO.- ee, ABQ 
7 i : . 2 asked gwen ae ee tr a ree ee a ~ = I 
4 hae eC ee wba that ae Par gti ae ged enegret pore yee es 1 es ae a ® cates We 4 , 2 ee 
p08 Ses SS RE ae gs ee ME Rg ed : ae fete Me et RENIN Sigh tn Wn en aes . 
. eich eas Fee | Seed ee aoe: : Wt aes , ates : mt pee 2a Seeds BAY eet 2 


December: 23, a 960 


wot seriously" impair: his efficiency, or ‘scheduling of the: work. to: be ae 


7 ~ Wéties and: agreed’ to ‘proceed. to “work the ‘stations individually, élos- = 


- ing off 12 parking-spaces.” He did not, however; agree thatthe circle - 


ce -reinain: open: to vehicular ‘traflic: without the ‘payment, of additional’ : 8 


7 _ compensation: “The' ‘Government ‘promised ¢ a commensurate ‘extension | ee 
- of-time:for ‘performance. i. the ‘non-tlosing: of the circle: ‘warranted We 


= delays ‘but’ all: Government ‘witnesses ‘emphatically deny any: agree- cng 


: oe ment’ for the ‘payment: of extra. compensation. “All were anxious, par: a | | . 
es ticularly’ appellant’s: subcontractors,’ ‘to. proceed, during the’ ‘synthe. oe 





| cae and: before ‘inclement: weather’ set-in.) 


s On-the’ same day -of the conference’ of’ July: ake 98; “apbetliaiy ae) 
_ advised: the. Government by oe of its pe of construction: as : 
me follows: — ee oon 
(4). Bioavation would ba on a aly’ (29° on the guardrooi fist, oe 


ve down to'the top. of ‘the ‘caissonis. \(2)’ Excavation for thé caissons and. 


4 7 vaults: would. commence 9 days’ later: beginning with the south: vaults a a 


(8). Excavation. ‘for: the: caissons:: would: -be: by “hand: labor: due to Ls — 
| anticipated: rock fill- and would. be completed: ek an 1 estimated: oa ee 


os working days... 


_ «One: week liter ons I aly: ons 1957, ve ‘Acting Chief, “Division: a 
| “Design: and. Construction - (contracting: ae) advised appellant ae af 


: ponent part as follows:. . 


AS‘ a- ‘restilt: of” our: mutual ‘agreement that. all work in ‘conneétion “with: tig? . 7 
“project. that: would interfere’ with: the normal flow of ‘vehicular: ‘traffic: arotnd: i 
. the: monument be confined to the west side ‘of. ‘the. monument: until after. ‘September ee 


38 15. it- will be. necessary” to revise: your program... 


_In order to provide-working space while maintaining. the tiormal flow of traffic, : : ; ee 
approximately 12 parking spaces west of the monument will be eliminated. -You~’..” 


will be. réquired:to. maintain, effective barricades: at. all times sdtisfactory.: to’ eg ne a 


poe Contracting Offieer to: insure: the free: moveiiert: of traftic through this. area. 


~ ‘When the work on.the guardroom has progressed sufficiently you may proceed es ae 
: with the: work on the west, floodlight vault, Shifting the open attic lane’ to es ees on 


a inner half of the road. . : eo 
e All other work: outside. the circular: rosidt anid approach 2 road, except t the e other oe 
: 3 3 floodlight vaults, may. ‘proceed: at, this tinie. . eet 


above. 


: Please. submit a. revised L program. incorporating the seqnence of work, outlined 5) 


On chet same morning as ‘the date of the. foregctug’ foe i uly. 24, : eo 


— 1957, ‘the. appellant’s: subcontractor began. excavating: for. the. ‘south eos 
.wquit.. At-1:30-p:m, work -was.stopped .by. the. Government. on the. he 
: ground that appellant. was. instructed to proceed first with h sxcaration, eee 


a for the: west vault. 


ae “Later, that same day’ (J ily OA); appellarit. entered ‘te weittany pro- a _ os 
test to. the. Government, eset) ‘that: the: stoppage 0 of work 5 was a ee ies 


tees 
woes a pee 


Sar og at 


on Sere eae Peps : 

eote ns ately : BS Rk ae 
a or ey ey Se oS acre! “~ 
he im + ‘ 
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| Work”. ae of the. connec aid of Par. 4-1Be of. aecten. 4, = 


“Work, Drawings, Special Conditions,” which j j 4 quote ee elious: Bite 


> Access roads. up to. the: Monument Plaza’ may. ‘be: closed: to: all put: construction so : 
and emergency vehicles. during » the: period. of. construction, but. facilities for can 
safe ) oot-traflic by visitors. must, be. maintained. _ Section 2-28." ee a 


neo e ee 


_ i noniesed tnittally. with, excavation. for: Ne west: ade prior. to: in- 


structions. contained: in the- Government’s. letter. of July .24,-1957. . 

‘gn. the. absence: of. B. Suspension, of. Work clause. anthéviging..a an | 

7 “equitable adjustment for: suspension . of: work, appellant’s claim.for 
| payment., of wages to. its: subcontractor’ S. s employees for J July 24, 1957, Beas | 


7 in the amount tof ar is denied:. 


| Claim for Flagman’s Wages | 


tore es Tr ee 


| The: eer ‘elenient, of: ‘appellant's. elaim No. 1 is. for aidditionsl 
<A compensation. ‘for. the. payment: ‘of wages of a, flagman. to direct’ trafic 
on the circle, in: the amount, of $269: 61. This part of the claim is 


denied ‘since Section :2.28° General Conditions: specifically called:for ae 


appellant to “provide: and maintain all temporary roadways, walks, 
- barriers, colored’ lights, danger signals: and: other. devices necessary | 
~ to provide. for. safety. of. the: “public: and:.trafiic.”. This contract. pro- 
vision. enumerated exactly what measures the contractor was-obli-- 


ee gated;to take. The employment. of.a flagman is not contained among —— : 


these measures. In the absence of an order by. the poyermment hae) 
pellant: must be deemed to have acted as a volunteer. ce oe, 


Prevention of Simultaneous Work 


ee The third: ‘clement: of appellanit’s ‘elain: No. 1 is: pisdinwted « on. ‘the i 
oe theory that the non-closing of the circle to vehicular traffic and the 
7 Government’s ‘requirement. that. ‘appellant. “proceed progressively ‘to 
| excavate for the construction. of one vault, and then another, and not | 
simultaneously, as contemplated’ by appellant at the time of submis- 
sion of its bid, interfered with its coordinated’ work schedule, and — 


“4 thereby increased its costs of performance, for which it is entitled to — 


an equitable adjustment pursuant to. the Changes 0 or r Changed ls ae 


| tion clauses of the contract. 


. Following the’ Goverhinent’ bippaigs of ‘work on ‘the south vault 


on July 24, 1987, aco dh work: schedule or dates 1987 7) was as 7 


= follows: - 


_-§ This. provision ‘authorized the. contracting. officer to suspend nore: for failure of. > the 


- * eontractor to. carry out: orders. It did not however authorize payment of additional 
-. gompensation or provide for an equitable adjustmetit. of) the’ contract price.: oF 
4 ee .® Section 2.28 General Conditions: provided. as follows : Traffic Provisions: “Except ; as. ve 
= otherwise provided in these specifications, ‘the Contractor shall SO eonduct his operations _ we 
-. as not to interfere. with the ordinary use of roads, walks, etc. He shall provide and. _ 

maintain all temporary roadways, walks, barriers, colored. lights; danger. ‘signals, ‘and » 


other devices. mace bo oe for natoty of the poene: and trafic. 
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“Wrest. v vant’: ren se Stee Aug, Bue: use cin.) Augy 
_- South val ee , Bete ¢Oses cha oe: 
| North Walbee sent: epee | Sept. 5---__-- eh es Sent. Bec =o shee per , 


S East, vault- en oo : eet Sept. 1 Quan aoe a 2, 





: Appell’ ‘coniplaii that. if it hed | ie * parinitted & to’ ‘gloss’ ‘the - a 
= Gris to. vehicular traffic, as it was led to believe by. Par, ‘4-136 OL — 
~ Section 4 “Work, Drawings, Special’ Conditions” (supra), which ~~ 


a stated that access roads to the Moriument: Plaza may be closed during 


constriction’; it could « have’ constructed ‘the -four ’ vaults, and the 2 ae ; 
guardroom i in 7 weeks?’ time, Computed o on 1 the basis of 2 an \ 8- hour, 5- ee 


day-week, or 280 hours. «_ . - : 
| ~ Appellant contends that. 847. Vy hours’ of supervision costs were re- | 
quired. by: reason of the Government’s action, or three times. the esti-_ a 
mated time. (8471440 hrs. per week=21 els .) From the total — 
of 847 hours, appellant has deducted: 280 hours as originally esti- 
mated, and 125 hours permitted by the Government by change order, 7 


- which leaves a balance of 442 additional hours of supervision costs . i : = 
for itself as: prime contractor and the same additional hours of super- | = ' 


vision costs for its. subcontractor’ (847— (280-125) = = 442). 


The contract contained nO provision ‘for the payment. of. extra Soin Ps 


pensation for § suspension. of work. It contained ‘a. provision. author- - 
izing Government suspension of work, without however authorizing | 


an equitable adjustment or extra, compensation? c _As indicated be- ans 


ditions? pee 3 and’ 4 “respectively, of Standard Form, 934. No 
change order, however, was issued by. the contracting ‘officer, who. 

: denied each item of appellant’s entire claim on November 5, 1958. 
~ The jurisdiction of this Board to determine whether ‘extra. com: — 


; pensation is warranted. or: authorized under the facts set forth herein. a - 


tery : ae Boats 
ee cea 2 ye 


Is inissue; 


~ The claim itis? originally ‘predieated on. the theory of asihiea! for oS 


- os ne breach of contract since the. Government failed i in an alleged obliga ei | 


at T Clause. 2. 14, ‘Séction’ 2 General, Conditions, ‘Demporary ‘Suépension of Work 4s. quoted . 
as ‘follows: “The ‘Contracting Officer. shall have the authority. to suspend the work, wholly 


or in, part: for such period as. he may. deem, to the best interest of the Government due to. ae = 
- conditions’ “which are considered. unfavorable to. the suitable prosecution of. the: work, or . oe 


or a fonts 


~ provisions’ “of ‘the ‘contract: The ‘Cotitractor’ shall. immediately ‘respect ‘the- written order eee 
of” ‘the: Contracting. Officer to suspend the work wholly” or: “in: part.. The’ Contractor shall i 


not’ ‘suspend’ work ‘without ‘such: written, authority, and shall immediately, resume ‘work 
when conditions are favorable or “when. methods. have been corrected, as | approved by the: 
Contracting Officer in. writing.’ _ . 


879058614. 


a Ada _ DECISIONS or THE ‘DEPARTMENT OF THE INTERIOR [67 TID. : 


ae “tion ti ta: ee thie ards to vehieulaé trait” and aheiebs HA with 7 


° work: progress, giving rise'to the Government’s alleged prohibition 2 
“of simultaneous’ construction; making 1 necessary. ‘the. hining of a flag- 


“inan to: direct vehicular. traffic_and for the suspension of work:on | 


July. 24, 1957... Appellant subsequently : avers’ ‘that. construction: costs or 
as. originally: anticipated ‘were: incre: ised,” and. are: accordingly, com: - 
; pensable pursuant to the “Changes” ‘or “Changed Conditions” clause 





since. a change « or changed. condition, was created by the Government. _- 
. There isa conflict of ‘testimony as to whether appellant. was promised 

"additional compensation | by reason: ‘of the. failure ofthe. Government os 
to elose the cirele-to. vehicular. traffic.: All Government, witnesses. testi- a 


~ fied-that; no such promise was made. The Board finds that: no promise. 


: “of extra, compensation. was: made and that appellant agreed: to proceed - 


| with’ the work provided. 12 parking spaces were made available.: The | 
Government admittedly. promised Bh: commensurate: extension: of time 


for performance, if the non-closing of the circle warranted a delay. and. 


the same was. requested by appellant. Although other time extensions _ 
were granted, due to chan ge orders issued. by the.Government, no - 
request for an extension of time was requested or: consequently granted, : 
- for ‘the particular phase of.the work involved in. Claim.No, 1,:‘The 
~ contract, requirements remained the same following the non- -closing of | 
‘the circle... tay 
“It has been. heli that the, Government 4 is a linble, for ddays: m 
“making work, available to. a. contractor, Nor i is there. any. doubt:that 
‘there i isan implied obligation of the. Government, as In every contract, 
not: to interfere with appellant’s performance of. its. -contract.?. , 
, -Appellant?s claim under ‘the facts: presented here. possesses . all the 
a elements of a claim for breach of contract. Appellant has failed to 
: present, any applicable. authority which. would. permit. eur. assuming 
jurisdiction. to. decide this issue. Nor has the Board. in ‘its, legal Fe. 


a search been able to. discover such authorization. 


: eo lack. the jurisdiction to. do. s0- oe 


“We find nothing: in. the. record. substantiating: appellant's ae ee 
| terization of Claim. No;.1.as a change or changed condition. within - 


the meaning of the Changes. or Changed | Conditions clauses, or.any 
_ other provision ‘within the contract contained, which would authorize . 
this Board to: decide. the sppeliantis Clin No Ow dic on. its merits, y since a 





8 United. ‘States y. “Foley 329, U. s. 64, (19486) ; United. States. vs . Rice, Bur U. s. 61 (1942). a 


ee Chatender v. United. States, 127 Ct. Cl. 5ST (1954) ; ‘Puller Me, United, States, 108. Ct. Cl. - i 
mae 70 (1947)... mos 


Una A. “Jones: Construction. dompang and Char lex Ae. Thomanine Caimpany; TBCA~28 


(June 17, 1960)"; J."@. Shotwell, IBCA~284. ‘(August .15, 1960). 60-2 BCA par.. 27363. _ 


3 ‘Electric: Engineering and Construction. Service, Ine, TBCA~58, 63. ID. 75. (1956) ; 4 Paul 


, : ey Jarvis, {BCA-115, 57-2. BCA: par. 1361. (1957). Blount Brothers Construction. Co., ASBCA: a - 
on 542,. 60-1, BCA par. 2634 and. cases ‘cited therein, 2. G. C. par. 324. (1900).5 Hf Chicora, Oon- a ae 


= | Htruction’ 06., tno, _ASBCA 6295, 60-2 BCA par, 2779. £f980) - 
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"December 28, 1960 ae ee 


- EY is 5 sue that. a Changes’ and Changed Clee ane pro. : . cS 

. vide for an equitable adjustment 1 in the contract price, “put j in. ‘the. ease 
 of.a breach, of contract, which we. find here, j in the absence of a CODy. 8 
. tract remedy, ‘the. ‘Board ‘does not: have. jurisdiction. Pt ee 
“We must, therefore, dismiss for lack -of jurisdiction, appellant? ZS ae 


> lata for additional. -compensation. for. extra. work, allegedly. caused. a : 


__ by the Government’s: failure to close. the monument ae to. yelneular hes 





- traffic, and. for alleged re refusal to Permit si simultaneous work," 





Cost of Reinoving Unforescen: Subterranean: Rook : mm 1 Caissons:. 


< Atpeltant’s, second claim is tor: an equitable adjustment® pirsaaiil : a 


: to the “Changed. Conditions” clause, supra, the amount of $2, 589.80, - 


| allegedly due for extra work necessitated. by its’ encountering and a 


Temoving by. hand labor, ‘unforeseen and undisclosed rocks, during: 
excavation for construction of four caissons. while. building: a ane 
underground guardroom office. . | | : : a 
~The new ‘guardroom office was constructed: contiguous to and’ as “an 


| addition to'an existing underground guardroom, beneath the cireular - 8 


highway, next to the west side of the monument. itself. i | 
Sheet 6 of 15 ‘Contract: Drawings called. for the construction ‘of five 


: caissons as a ‘foundation for the new: puardroom: office. ‘Only four ae, 
, caissons were built. ‘Sheet 6 ‘indicated: “rock fill’ at: the site of caisson Me os 
7 No 0. 5 which, was eliminated for that’ reason. It indicated {possible eae 


: stone All” at caissons No. 3 and. 4. 
ee ‘Excavation for:the four caissons -was ‘at a depth of from on to 388. 
feet below the street ‘lével. “Caisson. No. 1 was relocated. and shifted. 
lor 2 feet, thereby. making it possible: to machine: dig: it ‘completely. : 
At the other three caissons, however, ‘rock: was: ‘encountered. At cais: 
son No. 2, it was possible to machine dig only the first 4 feet, the next 


a 9 feet had to be dug.out by hand labor.. .At:caisson. No, 3,. ‘appellant oS 
~ Was" ablé to! imachine dig’ only the frst’ 5° feet “the: remainder: consisted 


i of rock boulders..; At caisson-No.-4, rock: was struck inthe bell.of the . 


| caisson. necessitating hand drilling. 22° “A “total of tb feet of rock was — a : 
encountered in the: dail of: all: four. -caissons,: Ehe encountered. . 


: 7 the oa eaissons. | oe was. s necessary 7 to breale up the rocks ‘by roek, busters ao. 


ret The: old: aaraeoom’ 48: now: being ised as ‘an: Paquet réom': “and: dg: <eounectéa. vite ee 


e tlie new. ‘guardroom: office, Entrance’ is-by ‘steps. ‘downward from: ‘the: circular: highway. ce 


Fie Testimony: ‘discloses: that ‘a Tock: wall: was eneountéred- ‘here. ra! sab: rocks! paunedeed § $0) abe . a 


a eon an: old abandoned structure. : 


a I | 
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7 in, order +6 remove them out ‘of t the ¢ caissons as by the use eof a tripod hoist. a 
| and a well wheel.’ es | 


Caisson’ construction took place anit the peta: Boi’ J aly. 96 a - 


ea ib August 2, 1957, the presence. ‘of rocks was immediately calléd'to the - 


4 attention of the Governinant, and a record. of the alleged extra work 
was kept. by appellant’s subcontractor. | ‘On November 4, 1957, ap- - oe 


ae pellant, requested: additional compensation for the extra work of 


7 ‘removing the ‘unanticipated. rock by hand.” The request was denied by 


“a the contracting officer on ‘December 19, 1957, on the ground that. the ‘ 7 
contract drawings indicated. the ne of stone fill and should have. a 


been. anticipated, particularly since appellant indicated in its letter 
of July: 17, 1957, that excavation. ‘would be: by hand labor due to an- ee | 
ticipated. rock All. no gee _ 
The vere contends that. Gppollant oe of fn rook andi | 
tion. by its admission: in its letter of July 17, 1957, that Sheet No. 6 
of the contract drawings indicated the existence of stone fill, and that - 
the. physical conditions. encountered did not differ materially from 
: those indicated inthe contract? | 
The. caisson construction phase of the ‘contract was awarded by | 
’ appellant, an engineering. contractor, to a sub- subcontractor. experi- 


7 enced in difficult. and. unusual foundation construction work, Prior , 


to submission of its bid to appellant, it consulted a booklet entitled 
“Configuration of the District. of Columbia and Vicinity,” being Geo- 
- logical Survey Professional Paper 217, United. States Department of 
the: Interior,‘ and: a book. written:by appellant’s sub-subcontractor, 
entitled. “Underpinning—Its Practice and Applications. 7916 Neither | 
_ of these, books indicated rock at the caissons to be constructed. = 
_. In order to resolve the dispute involved in Claim No. 2 , it is neces- | 
sary, for. the Board to determine whether subsurface conditions at 
the site of the four, caissons was materially different, from those 
shown. i im the drawings and ‘specifications. . 





"3 Page'8, Gdvsrament Brief; March 31,:1960. ; a en ae . 
0 ‘This report: embodied. subsurface: data at the ‘Washington Aouamant at pages: 22 and . - 


. 22. ‘Borehole. 3 of 15 test boreholes was within. 100 feet. west of ‘the monument. It dis-. 


~ elosed: “partly ‘petrified’ wood” in: a thin layer 47 feet. below sea level, and a ‘thin layer 
_ of .decayed: vegetal matter 4, feet. below: lying ini ‘a foot: of white: ‘sand. .-Next below was 
blue clay, 12 feet thick lying on soft ‘bedrock at 6234" ‘feet. The ‘boreholes were made 


ae . by*the Washington - ‘Monument: ‘Committee, 1980-31. Published by Date States Govern- eee | 


‘ ment. Printing: Office, 1950. 
~. 1 Pages: 146-148,. Second. ‘Waition—Revised and Enlarged by Hamund Astley Prentis and 


« Lazarus ‘White, Columbia ° ‘University ‘Press (1950), discloses that -construction: of: ‘the : 


monument was begun in 1848, and. was ‘stopped at the height. of 150 feet because: of-laek. 


a of funds... .When: construction ‘was .resumed ‘in; 1878, it was discovered. that: the: foundation - 


Was: inadequate... _The’ monument .was then! underpinned. and. completed to. 555 feet. in 7 | 


; height. - ~The: new : ‘foundation was: increased from 6,400; square 4 feet. to 16, 000 ) square feet. | 


4 Lot beating surface. 
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= Sheet, 6 of ales “eontaach. drawings. scaquestianabig, Bicted ihe Ap- oe : 
- pellant: to. the: fact. that. “stone fill”: existed..at. caisson; No... Lae This". 
caisson. awas,, -however, omitted... This. drawing: indicated. “possible _ Saas 
stone, fill” at caisson. N Os. 3. and 4 No stone fill was indicated. at, the 
site of the other: caissons. ~The words “stone. fill” i in-our opinion . did 


- not adequately describe the 15. feet. of rocks, removed. from. the cals: | 
sons by appellant. | eer ere - i eae ; 

-_- Section. 5-1, General Conditions, ‘éntitled Gteerention. Seope: of | 
Work, 7 required excavation of -all. earth, rock, boulders, : debris, ete., - 
from the area. necessary. to. permit, the ‘construction: of the, ‘building aa 

wall. and. other. footings, ete... This: provision, in. our opinion, is not 
an indication that rocks as large as, 3 feet, wider even. than. the. diam, | 
| vould ie encountered, nor r did it require the removal of a an. n abandoned - 

| foundation ‘encothtared. by appellant. — 7 


The - changed . condition clause: refers to. two. diffedont gee See: 


. of. changed conditions : ly: ‘subsurface. or. latent physical. conditions te 


i at the site differing materially. ‘from. those. indicated § in. this contract, a as 


“s contract, | se 
This: Board ‘has ‘held that. the first category ¢ comprises 5 tigkinertee Barger 


- : nied conditions, while the second. comprises. ‘unexpected . or un. 


anticipated conditions.’ ” 16 To. find that appellant. encountered - oo 
a changed conditions i in ‘the. ‘first, category, we ‘moust conclude that the = 


: information given. in the drawings and. specifications — amounted to. 


definite. representations of conditions, which the appellant would en- ': 


counter.” 7 “We further. held” it. was necessary ‘to conclude + that the : 
specifications. contained - an unqualified representation. pe ee - 
‘Paragraph 2.2 of the General ‘Conditions, entitled “Bidders a 


Visit Site,” stated that all bidders were expected.to-visit the site of 


the work and inform themselves ‘as. to all existing | conditions; and . 
that no allowance ‘will be’ made: for: the: failure: of-a bidder comely , 
- to estimate the difficulties attending the exécution of the work: - 

The Geological Survey by. the. ‘United States ‘Department of the 


Interior and:a beok-written: by. appellant’s subcontractors,. who : ‘did | 
the caisson’ construction,, failed. to. Inention a. rock. condition. at the _ 


ere ta John A, ‘Quinn, Tne.; IBCA-174. ‘(November. 29, “1960)., 


4 Waaberg Construction, Co., 66 LD. 123, 133. (1959), Se a oe oo 
: <8 Hirson Vv. United States, ‘o4 “Ct. CL. 602, 637, (1941) Inter-City Sand and. Gravel Co, i 7 
66 I-D.. 178, 00: 59-2 BCA par. 2810, reey 1 G.C. par. Pie. 
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a site of the. caissons, “We do: nee Gane its was the duty. of appellant to ‘s 7 


. further i inquire into’ ‘the: history’ ‘of the’ lodality. MOR Ee ee 
oa “Appellant had thé right’ tO" ‘rely: on ‘the’ Govetimanbs Epeellfoatibns! ie 
‘and’ drawings. ‘Tt Has “been repeatedly ° ‘held that ‘the: specifications 


‘cannot’ alter the effect. of the specific language’ of the changed: ‘condi- ag 


=< tions ‘clause ‘of ‘the contract: 20" Specifically, we. ‘hold, therefore, thats 
- the changed-conditions clatise. ‘was not’ restricted 1 in ‘any sense ‘by the - 3 


4 ~ General. Conditions provision (Pax. 2 2) “that. no. allowance. will be. | 


- made’ for the ‘failure of a bidder: correctly oe estimate: ‘the difficulties. 7 
| attending the execution’ of the’ work.” yn tae : - 
—We-do‘not. think there can’ "he a any. questicy aE’ that ee was “ah 

_. attchiowi ‘subsurface: condition: differing materially from ‘that’ shown 
i by the’ ‘drawings and specifications, ‘and: one which could not have been 2 





a reasonably anticipated. from a ‘study of the same, or on examination of 


the’ site above the culssons, which, were’ ‘covered over by 3 a A paved 
_. highway. ae ene Sts ie ; : 
| ehe conditions encountered by appellat were Fo initerially different i 


ae ae 


abe ‘type of siGiation” coversd: by’ the changed ‘eondition clause: 22. Tt _ 


an : is,’ therefore, unnecessary to discuss the’ alternate: basis for a 1 changed | — 
| condition, that-is category 2, above.” ‘7 ee 


“Appellant’s “claim ‘is in. the’ nolo $9, 539. 80, ‘which inaliides 


: allowances for’ profit and overhead. for appellant’s: subcontractor and | 


. sub-subcontractor. | ” The statement of extra work computed from time. sah 


sheets submitted by the sub-sibcontractor who actually ‘performed the . 


| caisson’ excavation work, Is in the amount. of $1,617.81.” To this suri des 


- We. have added 15 percent as” authorized. by the. Extra Work. ‘provi- ee E 


: sion—Par. 2—General. Conditions for reasons. hereinafter set. forth oo 


“in this opinion. pertaining to appellant's Claims Nos: 3, A, and 5. “We . 
| hold, thereforé, that appellant i is entitled to additional ‘compensation - 
a In n the amount: of $l, 860. 48 as. an ‘equitable adj ustment for « extra work. 


“Claims 3 4 anid 5° 


5 ion eae 
a ced BE alee Vie 


- “The same issue is sinvelyéd in: . Claitns Nos: Bs 4, sand 5 b "Consequently, | 
thoy will ‘be: considered. jointly. Gee ee Oe ee eh 





a ae ‘United ‘States’y ¥: : Spearin, 248 U.S. “189; ‘t37° 4918)". FE a MY oe | 
“20 Vade.P.: -Loftis: Ws : United, ‘States; 110°.Cti:Ch. 551 -(1948)i5: ‘Peter Kiewit Sons’. ‘Co: ye 


cc; United, States, : 109. Ct. ©1517. (1947) 5. Waish. Brothers. Ve United. Riates, 107° Ct. ci. 827 T. . 


(1947)! Gustav Hirsch’ v: United States, 94 Ct: Cl. 602 (1944). 
2 General Casualty Company. et: al. v.. United States, 130 Ct. cl. 520, 528 (41988), 
22 Fehihaber Corporation® Ve United ‘States, 188. Ct. Ch, BTL, “585: ‘(1957).° ee ie 
2 Calvada, Ine.,. ASBCA 2062, 56-2) ‘BCA’ 1033 (1986): Motion. for. regonsideration | 


dented’ BIL Bes ‘1245° 9BT) oe ee er ee re 
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“December 23, ‘1 960 


"Bach alain 6 arises from, the i issuance Sof a. clinage eider authoriaiig i 4 - Se 
additional work. during performance. of. the. instant: -contract.: eDY = Ss 


. - Change. Order No. 8, issued‘on September 26, 1958, appellant. was cea ee : 
. the sums of $2,710. Th, ‘$2, 574.50 -and- $825. O65: ‘respectively! Tt now ee 
— elaims additional compensation in the. amounts of, $951. 03, $1, 007. Ook 


| and $48. 79 in: Claim. Nos. 3; 4, and Ds, ‘as. an ‘equitable adjustment pur- . . ae : a, 


” - suant to. the changes clause, supra, | for payment. of overhead and profit. ee 


to its: ‘subcontractors. and: sub-subeotitractors for. work ‘performed. by re 


: . “thettin compliance’ with thee change orders. “Each. of three claims was” Aone 


_ denied’ by the contracting officer i it this ‘written, . decision and findings . 


- of fact, dated November 5, 1958. pete ; e. 
The “Changes” clause, SUPT, ee an aul ‘jajustuient 


2 ane the. contract. price for. increased. costs: of performance: necessarily. © Pars 


arising from change orders. The “Extra Work” provision (Par. 2.9) 
sets. forth the method. of computing . an. eee — has aoe 
oe been heretofore quoted i in this opinion. oe ce 
The above-quoted provision enumerates. insurance, taxes,. asia: Se: _ ee 

Tena ete., as costs to be: considered as items of actual cost, ‘but it S 
ae specifically excludes an allowance for overhead.” “We find-no provision: oe, 

_ in«the- contract; authorizing: -the .allowance..of. overhead. or, profit: to 


a subcontractors.” -Ats« “only! ‘provision provides: for - 15 ‘percent. and is. 


“intended: to: cover. profit and: all..indirect ‘charges against: such work : ee - 
- for the prime contractor which was sallowed by the: contractiiig’ officer. pat ae 


= _ Appellant's: subcontractors and-sub-subcontractors must Iookto’the 
, prime contractor for payment 1 thereof since the same must be: regarded ree: 
as coming | out of, or as. part of, the Dersentage of -profit-t to. which. ‘the A oe 


- he prime contractor is. entitled.’ 24. ee oe 
~The same issue involved i in: Aladnis: Nos, Be ra end 8. “was 5 decided. oo 


othe ‘tecbntly by” this. Board; in’ Triiin: Prickett é ‘Sone, 4 Tne; CBG 208.. ee 


So. quently, we must, ts perforce, deny all three claims, ane ec oe 


ae onelusion 


| ee summary, - pppstlnit Ss Claim. No, ak is. in ey denied: mad in. cao . ‘oa 
_ dismissed. ‘Claim No..2 48° ‘sustained ‘to. ‘the extent indicated herein, a 
ee that. sy, that appellant: is entitled to. additional. pampensation.| in ee ae 


ae amount ¢ of $1, 860. 48. Claims Nos. 3, 4, and, 5 are denied. 


Jo ouN J. Hes 1 au ember 
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| ee ie Leoneur: — 


«Tuomas M. Denstox;. a ember. ; : - i | 7 . 
Te concur in the disposition of Claims Nos. 2,8 3, 4, and By 


| oy dissent regarding. Claim No. 4 The ‘Board has Penns 2 | 
determine the ‘claim. under Clause.8 “Changes.” The. closing of the. 
access roads constituted a. change: ‘of the. specification . authorization | 
contained j ‘in. See, 4-136 of the. contract. Admittedly. the, question. is. 


‘ | close, ‘but the holding i In. Ray | Me ili, Eng. c &A Decision No. ft 


: —Apsla 21, 1932, cited i in 12 2 Comp, Gen, 19 (1932). 


ieusia ‘cd “Par i. Gass Chair. 





ee “ROY Ww. ‘SWENSON ET. AL. | ee ba 
288, Ete. Decided December 28, 1960 7 sy 


7 Potassium Leases ‘anil Permits? Peimits’ , ee 
‘The’ ‘filing: ‘of an ‘application: ‘for a ‘prospecting ‘petit: under’ the ‘act of “Feb: 


‘yuary F-19277, does: mot: vest ‘in: the’ ‘applicant’ any’ ‘rights which precliide the tee, 3 
Department. from piuipuicind his: epplionen under vegulations ret, a 


_ - after such; filing. oh iB ee es tH oat g 7 
ee Potassium. Leases ae "Permits: “RentalsPotassiom Leases and Permits: 
~ Permits PRR ge Aor cia ets Gy Tees Lae ° 


_ ‘An applicant. for’ a “potasti: pernitt’ is. properly rédittrad £6" comply with ‘fequire- : 
ments for paying. rental and ‘submitting a bond. although. the: requirements : 


Pe 5 “were ‘not; in. ‘effect -at: the: time. he filed his application, : and a. permittee whose . cin 
wees application was filed before the adoption of such:requirements but who was _ ae 
ae : issued A: permit. thereafter ; without. compliance. with. the. requirements is ee 


ae properly required to comply. with, the > requirements ¢ or "Suffer cancellation . 
of his: Demis a apa, a eo 


"APPEALS FROM THE BUREAU OF LAND MANAGEMENT 


| “Roy Ww. ‘Swensén and 4 others have separately. appealed to tha See- 
a yelary ‘of the Interior from decisions of the Director of the Bureau of 

- Land “Management. affirming land office’ ‘décisions requiring them ‘to 
comply with additional requirements imposed’ by revised departmen- : 


tal regulations, effective.October 5, 1959, as conditions precedent to. 


the issuance of potash prospecting panini in. response to applications. _ 
filed before the effective date of the revised regulations. A’ tabulation _ 
of the applications and the Bureau’ S actions thereon. are set, out in | 
the attached appendix. | eas | 

.. The applications in question ¥ were e filed pursuant to the ey of Feb- “a 
ruary 7, 1927 (80 U.S.C., 1958 ed., sec. 281 e¢ seg.), which authorizes 


#48) es ROX WAS SWENSON. ET AL, 0 0, |, 449. 
Weis pe December 28, 1960 ee 


the Secretary of the Interior “ander such rules an regulations as. oe 


a may prescribe” to. grant permits to prospect for potassium in public i 


lands of the United States. The applications, were filed and remained - 
on file for different periods varying from almost. 9 months to less than < 
a week under. departmental regulations: which required (1) a filing 
- fee of $10 (48 CFR, 1958 Supp., 194.8) and (2).a bond in the amount = 
of $1,000 when the land covered by the permit was entered. or patented 
with a reservation of minerals to the United States or was ina recla- 
mation project or. when deemed necessary in any case (48 CFR, 1958. 


Supp., 194.10). On October 5, 1959, new regulations became effective 


“which required, in addition to. the $10 filing fee, payment of an annual he | 


rental of 25 cents per acre (48. CFR, 1959 Supp., 194.8) and a. bond | 


in.the amount of $1,000 in all cases (43 CFR, 1959 Supp., 194. 10). 
None of the appellants’ applications had been allowed. and. a permit | 
issued when the revised regulations became effective. In two cases 


(Utah 035026, 035358) , permits were thereafter issued under the terms. ~ 


of the regulations as they were before the revision but, in all other 
cases, the land offices required the applicants to meet the requirements 
__ of the revised regulations by paying the required rental for the first 
year and furnishing the $1,000 bond. The permittees whose permits — 
did not ‘reflect the revised, regulations were also notified that their 
permits would be canceled unless the rental was. paid: and the bond 
furnished. : 
The applicants comand that thsi applications were on filed. 
under the old regulations before the new regulations took effect and 


with the understanding that the permits they sought would be issued _ 


in conformity with the terms of the then existing regulations and that. 
they have been subj ected to discrimination i in being required to con- 
form to the new: regulations i in the: absence of language 3 in the revised _ | 


— indicating that they were to be. retroactive in effect. The -_ 


pera. 


The act of Rebruany 7 1, 1997, ¢ gives é the seers, discetion to jigstie: - i 


permits under, such rules. and regulations as he may prescribe. ‘Hence, 
_ it was within the. scope of his authority to increase the obligations of. 


: applicants for. potash permits by. requiring the payment. of rental and : 
the. furnishing of bond im all cases as a. condition. precedent. to. the en 


At is: not’ ‘entirely cleats whether : the land ‘offices aid or. ‘aia not' ‘contemplate the ‘tar: 5 we 


nishing of two. bonds. in some, cases in which bond to protect surface; owners: had been 
required under ‘the terms of the regulations before the revision. ' ‘Inasmuch, “however, as — 


the: revised requirement ‘for:a: bond in all cases’ is a- substitute for the requirement fora - 


bond. to protect-owners of surface interests,.reclamation projects and such. other interests fe? 


as ‘the. Department may deem necessary, it seems necessary to conclude - that only one 
- pond, with the wider. coverage, is required. a 


- BT9O58—61-—5 
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issuance of a ‘permit, ‘Since Ae revised regulations describe ihe ¢ con- ao 


& - ditions which are to attend: the’ issuance of permits in-all cases ‘and a 
_ thus govern land office action in response to all applications considered 


| “after | the revised regulations become effective, specific language indi: 


i cating the applicability. of the revised regulations to pending applica- we 


tions.is not: needed. ‘The only question presented by these appeals ig 
a whether’ the appellants suffered an invasion of their legal rights 3 bine eee 
being required to meet; the more stringent requirements. of the Ke regula- eis 


7 tons 1 in force'at the time their applications were ' acted | upon. 


= The appellants. could: sustain. an invasion of their. rights. only if 
Re ee they had rights which were created by the filing of their applications . 


wo for permits. The language of the statute is plain. It provides only 4 - 


that the Secretary “is authorized” to issue. prospecting permits. This 
imports that: the Secretary has. discretion to determine the conditions oo 
= upon which permits are to’ ‘be granted. ‘There is no indication. that. tlie: 


. mere filing of an application vests in the applicant any, rights inthe 
ea lands described therein or in the minerals in those lands; At isa request Pace” 
_ that>a license be granted ' and nothing more. The Department hag 


held that the discretioli: of the Secretary of the: Interior under the « 
act: of February 7; 1997 j is the same as that’ granted. by section 13 of: ° 
the» Mineral ‘Leasing Act, as ‘originally enacted (41 Stat. 441). In. 
ae Utah Me ae 5 Cone 59. i D. 289 a ‘the, es ag ; 


| : Seétion: 1 of the act. of Febr wary. 4, ‘1927, supra, gue es “the Secretary. - 


; fae: Interior’ is hereby. authorized, under. ‘such rules. and regulations: as’ be may. - 


7 __ preseribe; ‘to grant ‘to any qualified applicant a ‘prospecting. permit * # #2) 


» (80: U.8:0) sec: 281. i This language is: practically’ identical. with. section 13. of 


. the: Mineral. Leasing. Act, as:originally enacted. It has been. repeatedly held that | 


tga” S _ the | issuance of.an oil and gas. permit. under ‘section 13 is a matter confided. to 
the diseretion of the Secretary. The potash act, being in a’ real sa a part 
of "the Mineral Leasing Act; must. be elven: the ‘same construction. ae * (Pp. ame 
coe 280-200; footnote reference omitted.) om eee | oe 


‘See also Fi wmes M. Conlon, A+94498 (December 3 31, 1 isaey | 
_ Reference to departmental decisions relating to’ venereal ee for _ 


| oe and gas prospecting permits discloses : a consistent denial that such. : 


| rs applications 1 vested in the applicants . any. rights i in. the lands described aS 


. therein. or in the minerals i in. such lands. © To such’ effect. are Charles Paes ® | 


ae West, 50 L.D. 534, 588 (1924) 5 ‘Voeltzel v. Wright, 51 LD. 38, ay 


| ae (1925) ; DON. Hagood, 52 L.D. 630, 631 (1929) ; ‘Joseph Cc. Sampson, coe 
— 62-L.D. 637.(1929). In Charles: West, supra; at page 538, the Depart- 
ment held: explicitly that’ the: applicant did not. gain such. right by. the — 


presentation. of his: application. as would prevent allowance or rejec-. 7 


7 ti tion of the application on being controlled: whe circumstances ae 7 


ee shy ia a ROY Ww. SWENSON’ Br Ate oe oe * oe Ce 


. _December 28; 1960 


# Boe er its presentation: “The Supreme: Court. of the United co fa: 


; sustained. the position of the Department, ‘saying. in U nited 8 vates Vv. 
Waelbur, 2883 U.S. 414, . 419 (1931) : 7 | | 


.~ Phe answers aver “that: under the Act. (1920) the eranting of a a roancern® 
permit for oil and gas is discretionary with the Secretary of. the Interior, and - 
any application may be granted or denied, either in part or in its entirety as the 
facts may be deemed to warrant.” Having examined the Act we cannot say that | 
by any clear and indisputable language it refutes his position. * * * 

i, #2 *.* Looking only at its words one may interpret §13 as the Secretary says 
he did. And this conclusion is aided by consideration. of his general powers over 
the public lands as guardian of the people. ee es 


Because. the appellants had no rohit i. Pee aS a conse- - ae 

| quence of the filing of their. ‘applications, the Bureau was correct. 

in requiring the land offices to conform. their procedures from the .— 
_ time of the revision of the regulations } to the revised | regulations with: .” 
out. regard to the time when the appellants’ applications were filed. 

And since thée:land offices were under.a duty to apply the revised = 
regulations from October 5, 1959, it is clear that the two permits issued 
- ‘after that date in. conformity. with the old regulations were improp- 
_ | erly issued without the authorization. of the Secretary ¢ of the Interior. eas 


They were thus ‘subject to cancellation. a 
_ Therefore, pursuant to the authority deleg ated to the Solicitor by oe 
the Secretary of the Interior (sec. 20294 (4) (a), Departmental . 

bresicld 24 ¥. R. 1348), the decisions appealed from are affirmed. . 


| Taropone Rr Smuvans, The Solicitor: 


“Br: “Epacuxp T. en Pine, 
Depity: Solicitor. 


_ Appendix: 
ae od. fe. "| Serial number of | Date of | Date of} Date of’ 
Appeals]. . - -Name of. applicant. {> application. .| applica- |land.cffice| Director’s 
Py ate a eras tion decision | decision 
A-28488_.-22-.- Roy W. Swenson: coe seenceeee ee Utah 035559.:_ 2. 7-15-59 | 12- 9-59 | . 4-"7-60 
A-28570. 2222] 2-2e POs feces ee Sede sweet an |) Utah 085507 see  5-28-59-| 2-12-60} ~ 6-22-60 
A-28512..._.--- Helen M, Perry-_..----------»-=----] Utah 035026...-2.-| 4-21-59} 12-.2-59 |’ 5-12-60 
A-28636.:.....| Majorie-M. Gray ~--.-2-22-2-2e2 Utah 035358. ..----}. 5+ 7-59 | 12~ 3-59 |. 5-16-60 
 AW28629.0 000222] ce > (sea a eo e--a-i---} Utah 034559_--.---]" 3-19-59:| 1-25-60} | 8- 1-60 
| A+28589..22.2.2 Audrey H. Peterson....::-----..----| Colo. 026978_..--2.] | 1-16-59 | 11-3-59 | 5-16-60. 
A~28573_...----|-.--_ (: (: Ae ie ne aa oe --+---| Colo. 026974_..--.] 1-16-59 |. 2-25-60. |’ G-17-60-. 
A~28601_._...-- Amalgamated Chemicals, Inc. ante --| Utab 037663_....._| 9-29-59 | 2-260) 7- 8-60 


2 Brackets in original. | 
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STATUS OF UNITED STATES ‘SAVINGS: BONDS OWNED BY THE 
ESTATE. OF ABNER BATTIEST, . IR: A DECEASED ‘CHOCTAW | 
ANDIAN 


| Indians: Fiscal. and Fineucial Affairs—Secretary of the Interior 


Pursuant to conveyances of restricted Indian lands approved conditionally. by 
_ county courts in Oklahoma: under a trust agreement, the. Secretary of the 


Interior or. his. authorized representative can. suspend temporarily, during. — 


the term of the trust, supervision over the, collections made of income a 
the restricted lands. : 


Indians: ‘Fiscal. and Financial Affairs—Seeretary of the Taterior 
Upon termination of the trust, which had transferred only the legal title to 
lands and the future income therefrom to.a trustee, leaving the beneficial . 
title in the Indian creator of the trust, the ‘suspension of supervision - by 
the Secretary of the Interior or his authorized representative over the trust 
‘property is lifted and such supervision resumes. as though. ‘the trust. had 
never been made. acts A 7 | 


Indians: Fiscal and Financial Affairs—Secretary of the Interior 


United States Savings. Bonds purchased with the income ‘accruing from re: 
stricted Indian lands during the term: of a trust agr eement continue under | 

the supervision and control of the Secretary of the Interior or. his au- 
. thorized representative upon termination of the trust. 


7 M.-36608 oo) ae <4 - Decuuipm 28, 1960. 
To: Comintsstonzr OF INDIAN Awrams.. 


You have referred, for our opinion, the question viethien: certain | 
United States Savings Bonds, 3 in the face value of $160,000, belonging | 


to the above estate, constitute restricted or trust property subject to. 


the supervision or control of this Department. You apparently wish 
~to-have that question resolved before action is continued looking to- 
- the reissuance of the bonds by the Department of the Treasury, in | 
trust, for the estate of Abner Battiest, Jr. All of the apparent bene- — 
-. ficiaries of that estate, who are the decedent’s widow and three minor 
children, appear | to be of one-half or more ‘Choctaw Indian Blood.* 
‘Tt is our view: that the bonds are restricted, and subject: to this 
Department’s supervision. There is of direct. pertinence in the pres-_ 
ent. matter a trust agreement, dated December 2, 1947, whereby the _ 
said Abner Battiest, Jr., an ‘unenrolled - fifteen-sixteenths- blood » 
Choctaw Indian, joined by his wife, Catherine Battiest, now Brown, 
x conveyed. to J. G. ‘Weddington, as trustee, certain. lands. inherited by 
7 4 Pending »: a “aefinite determination. of the’ question’ whether. the bonds are restricted; | 


the Area Direetor has pacer | “the voluntary Hepoets by the widow of: those ‘securities. 
under 26 one 104. 6. . . — “ <4 ame 


abe] eo | STATUS: OF Us. ‘SAVINGS BONDS. =. 45S 


“December 28, 1960 


: he eae of. the rast from or. ‘hroudh. his Secaia pales ad a 


- mother, who were. Choctaw Indian. allottees of the Five Civilized 


Tribes... The trust was to be carried’ out on behalf of Abner Battiest, 
 dit.5 as: the beneficiary. The term of the trust: agreement was 10 years, _ 
“e but it appears that prior-to such expiration date, 1 ie., on August 21, — 
1956, the trustee relinquished the above savings bonds. to the ‘Area’: 

: Director (Muskogee, Okla.) of your: Bureau, taking. appropriate re- — 


_ ceipts for such disposition. The exact, date of the death of the Indian 
~ trustor, Abner Battiest, Jr., does not appear, but, based on corre- 


- spondence in the file, both the trustee and the: beneficiary appear to 7 


have died before the trust eee by its own. time’ limitation: on 
— December 8, 1957... — 
{oes ene in ie file, preragd by tis Field 1 Solicitor, Muse: 


7 “gee, Okla., is to.the effect: that the lands included within: the trust 


agreement. had: been unrestricted prior-to the passage of. the Act of 
August 4, 1947,? but. by. reason of that legislation: restrictions were 
imposed. While the Field Solicitor apparently did not regard it 
essential to. state with specificity the basis upon which he concluded 
that the lands were unrestricted: prior to August 4, 1947, which may 


be unimportant ; for our present: purposes, ‘it is essential that: the re- 
stricted character of the lands, under the 1947 act be established. Here > 


again, the Field. Solicitor. did not show or state. positively that the 
lands were restricted: in the-hands of that ‘person from whom Abner 
Battiest, Jr., acquired -his interest: therein.. However, ‘since such a 


finding: iatbagie: to the effective operation of Section-1.of the 1947 act 
upon lands. which had theretofore been unrestricted,’ the factual. 
premise in that respect will be assumed in the light of the statement 


by the Field Solicitor that. the 1947 act imposed restrictions.. More- - 


 -over, to. proceed:.on: such. an assumption. appears reasonable in. this 
particular instance since it was regarded as essential thatthe convey- 
_ ances of lands’ included: in the trust agreement’ of December 2, ‘1947, 


be approved by the courts of the four counties in | Oklahoma 3 in which oa 


ee the lands: in question are situated. a 
“It should: be: noted that. only. Scitictode laid apparent: “were 
covered bythe. trust: agreement : upon the date of ‘its. exééution on 


| December: 25, ca a While: en restricted i funds which the creator: oO - 


"961 Stat. 71. 


ww PSF * * no conveyance, including an..: ofl. ‘and. gas. or, mineral lease,, of: any “Anterest. i in ie, 
: land acquired. ‘before: or after. the: date. of this: ‘Act. by, an Indian-heir. or. devisee of one-half. 


ae ort more Indian blood, when. such, Anterest, in land. was. restricted in the. hands of. the person 
from. whom. such Indian cheir.- -Or- devisee acquired same, - shall: be valid, unless approved 


in open court. by the county ‘court of one. ounhy: in Oklahoma: in: Which - the’ dand ds - 


situated ees 


454 DECISIONS. OF. ‘THE. DEPARTMENT OF THE INTERIOR is7 LD. : 


lf ne trust then may have had o on ames with: ite ‘Superintendent (Ar a ! 


Dir ector) for the Five Civilized Tribes were specifically excepte 7 
from the application of the trust: agreement, any profits or-income — 


from the ‘included restricted lands were to be- administered under the 
trust agreement.. Restricted funds then in the ‘custody of: an officer es 
of this Department. were: excepted, no doubt, to avoid any possible e 


~-eonflict with those unrepealed provisions ‘of the Act of January 27, 
1933, which require. that a trust created by. an Indian of the Five 
Civilized Tribes out of “restricted funds or other property subj ect to 


the supervision of the Secretary of the Interior,” ‘was subject to ap- a 


proval by the Secretary. In approving the transfer of the inherited — 
restricted Indian lands under the -trust agreement of December 2, 
(1947, the four county courts in Oklahoma were performing a, function :, 


act continued 3 in them by the Act of August 4, 1947, supra. In. exercising: ak 
this function the county courts were acting as Federal agencies. Ore: - 


~ instrumentalities, and the restrictions were oe relaxed or. qualified 
to the extent. of sanctioning such ee as: receive e the oy, 7 
ns courts’ approval. : | 
When acting as a Federal’ agency, it dhould: he detead cna 
‘approval by. a. county court does. not, perforce, remove restrictions | 


from the lands, but. restrictions may be, and often are, continued. — 


Thus, in the present trust agreement, a specific: provision: therein. 
(Section 2) states that in no-event shall’ the trustee sell any land or — 
Interest in land included in the trust agreement without the written — 
¢onsent. of the County. J udge- of the ‘county in which the land-is — 
located. ‘Section 16. of the trust i gesraen contains the additional 


n. provision : 


ee This. agr eement is executed 1 upon the. express condition that upon. ie ter mination 
. thereof for: any reason,. the lands herein conveyed » shall become ‘subject to the : 
same restrictions. to. which. they would: be subject: Gf. this. trust ‘agreement: had 
never: been: executed, ‘that -is to. say, the. restrictions applicable at the time of the» 
execution: of this agreement Or. ‘such modifications: noetegs: as may. hereafter be - 
enacted or made applicable. vs rs. & eos 


‘The conditions just mentioned and and above’ constitute continuing — = 
restrictions, and. obviously. were inserted in the trust. agreement. for. 


the protection of the Indian creator of the trust. -Those provisions 
assured the inalienability. of the lands included within the trust, except. 


= on the. same basis as 3s that. prescribed by Section L of the 1947 act, a 


eae Stat. 11%, Section 12 ‘of the act of August 4,. 1947, repealéd- only. sections 1 and 8 : 
of ‘the Act* of ‘January ‘27, 1933, leaving the. other provisions ' of the latter act in ess —_ 


- operation: as. to trusts: created by Indians of the Five: Civilized ‘Tribes, 90 a 
. § See Parker ¥. Richard: et al., 250 US. 235. Ce te United States ve ‘Gotageder, 12 
ee 0 2d 615: (CGA, ut ed — . | ae 


ae cb ee srec ame | STATUS: OF U.S. “SAVINGS BONDS. eile ABB 


December 28, 1960 


e es “Hiring ¢ ihe power. ander that: act ‘to: > withhold Piaed of ne 


- : _a-conveyance. of restricted Indian Jands, the. county court likewise had ft 
- the power.to-impose.as.a. condition to its approval. certain protective ae 


measures: such, as those described. Thus, by the terms of. the ap- . 

- proved trust agreement, the restricted lands included within the agree- 

ment were, during the continuance of the trust, restricted, and. ‘now os 
appear subject to the same restriction‘that. they cannot be sold except ig here 
aed with the: approval of the appropriate: county. court of Oklahoma. = dy 
- » The file. attached to. your request for our views in this matter shows. 
that. the- saving bonds in. question were purchased with income de- 


rived from: che: restricted lands. constituting: the original corpus. of 


ee the above. trust. Moreover,’ ‘based. upon. the. Area Director’s’ teletype ane 

of. April 24. 1959, ‘such income had_as its: source | ‘oil: produced. under 

, Departmental ences upon. restricted lands.” ”. Except for the period bs ney te 
when the lands were unrestricted, which ‘apparently. represented an 


— interval. beginning: ‘some -time after: the execution. of ' the: Depart- — 


_ mental mineral ‘leases on the lands and: up to the: imposition of: re- 
a, - strictions by. the Act: of August. 4, ‘1947, ‘Supra,’ the j income from the 
_. restricted. Jands likewise was: -restrictéd, and therefore: subject to. the 
aos apenas ‘or supervision. of the Secretary of the Interior.” Res 

» We do not believe that the restricted: character.of the above bonds fee 


“is changed by. the fact. that for a’ prescribed period. of time during 
the. operation. of the trust:.the trustee. had certain powers over the | 


income derived from the restricted’ corpus. ‘of the trust, and- which : 


resulted inthe bond.investment. As stated. heretofore, the. required ; 


es approval of the: county: courts to the. conveyancing of the Jands‘under © i 


the trust agreement. merely relaxed the restrictions. upon the’ Jands © me 


‘to the extent. of sanctioning the temporary transfer of such Jands to 


the trustee for: the: Timnited | purposes of the trust. Of course, by the. | oa 
terms: ofthe trust,. ‘the trustee was permitted to utilize a portion of 


_. the: trust: income for certain stated purposes, which, if ‘properly. ad- 


: = ministered: or: ‘expended’ during. the trust, .is. not. within. the “scope. “of: | | : : | 
oo this memorandum. .N evertheless, with respect to the unused. income 
from: the restricted lands, now emibodied in the form. of the bonds, 


| the governmental interest is clear, based eee the continuance. ee ye: 
2 Federal restrictions. _ S che eee ee Sete tes Cees 


oe @ Gold feder ve United States, 112 BR. 2a 615, supra. 


-  7$underland v. United States, 266 U.S. 226, 235.; pile Y. “Richard, supra; “United i . | 
. States v. Brown et al.; 8 F. (24). 564.(CCA, 8th 1925) cert. denied 270 U.S. 644 5 ete 1 0 . 


_. Act of January 27, 1983, Sure Section 5. ack of event 4, 1947, supra. . 
Hem oe fn, 5. ge ges Oe , eae ape | 
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The restrictions upon, ne naae included within the trust, as 3 well, 
as upon the income from such. lands, merely > were. suspended during — 
the term of the trust. agreement, for the specific. purposes. and uses — 


-- recited in. that: agreement. This is adequately demonstrated. by the 


actions of officials in the Area Director’s office, taken contemporane-_ 
ously with ‘the execution of the trust and the approval of that’ agree- 
' ment by the county courts. For instance, the supervision of: collec- 
— tions by the Superintendent or the Area Office of restricted i income 


accruing from the Departmental mining leases on the Jands.was re- 


linquished conditionally. to: the trustee, since it was recognized that i 
upon termination of the trust officials of this’ ‘Department . again ne 
wore have to assume complete. supervision in the matter. ‘ 


‘In fact, it is manifest that at all times, whether before, during, or 


a after the termination of the trust, the beneficial interest in the lands, 
and’ to the income. therefrom, temained 4 in ‘the Indian creator of the 

- trust, Abner Battiest, Jr. In this respect. it’ should be added that the 
execution of the trust was only a partial alienation, affecting. only the 
baré legal title to the restricted property covered by the trust. ‘Thus, 


when;the conditions upon: which the. trust operated came to an end, | — 


the situation essentially is the same as if-the trust had. never ‘been. 7 
- made, thereby: restoring to. the: Secretary: of the Interior or his‘ repre- | 


sentative the supervision which merely had been: suspended: with: ike = 


gc tothe property. ‘included within: the trust.®. i 
On. the basis of our conclusion that the savings bonds: are rece —- 


| property, and to be held under: the: supervision of this Department, pe Bhs 
it is suggested that you issue instructions to the Area Director so as 


_. toenable him.to obtain from the Treasury Department an appropriate | 
transfer of. oven) ones ‘with this eee of ‘the ede oa 
gue Done, ay ie en, <u Le oe ES pe rk 
F ee "Epox T. “Ferry, Dignity Solicitor. 
_* TeBroion.et by, United: States, 27, F. (24): 274 (CCA, 8th, 4928) Timothy ¥: Sessions 
et al., ‘United. States. of. America, Intervener, No. 3568 Civil (U. 8.D. CE. D., Okla, 1954) 3. 


Of. Smith'y. McCullough et al., 270 U.S. 456, 463 (1926) ; Davis v. Jones, Administratria, a 
: ab6 Bs: oul 696: ia: 10th, » 1998), cert, denied: 358 U.S. 865. oe | 


kd cee 3) s|ARPEAL! OF ' REFER (CONSTRUCTION ‘COMPANY: 9: = 457 


aa 3 Phas DBE SE Comet has ERIE 8g 8 2s ae 4 Cie crea Re tes piers se aS, ke a a Uadial Fs 
a (ede ea ye ify ' oe Bae ey ys F ve . Bees tet a ge res ie 8 vos om ari on ae ee 


"APPEAL or REFER CONSTRUCTION, COMPANY: * 
“rBcA-200 Gey ahs | Decided, October 20, 1960 


‘Contracts: Appeals—Contracts: Contracting. Officer. 


~- Contracting Officer. may. validly grant.a: request for: onion of time: for. sates 
“an. ‘appeal, if sueh. ‘ae fcasgks is received and. acted ee before: one beatae 
"period has. elapsed. Pe ee PEL, SEAL ees Pate aah: . 


“BOARD OF CONTRACT APPEALS | 


> The Govérament has moved to dismiss the appeal of J ae 15, 1959 - 


- for the. reason that the contractor failed to give noticé of appeal within 
the 80 days allowed by the contract and the Board | is, iheretore. Veatia 
_ Surisdiction i in the matter. es aes na | 
| "The subject contract, was for the a stallion, of aol ‘oulet, pipe | 
| liner, Willow:Creek Dam, Crow Indian Irrigation Project, Montana:: 24 
‘Notice to proceed was received by the contractor- appellant on: ‘Sep-. = 
tember 94, 1958; and established March 98, 1959 as the contract com: © 
pletion. date. 1 The work under the contract was accepted by the Gov- = 
ernment as substantially complete as of, May 1, 1959. _ | 
“The contracting officer found that the contractor: ‘failed to complete 


a3 ie contract in accordance with ‘the contract terms ‘for a'total of 834. - 


| . days” and assessed liquidated damages 1 in the total amount of $1, 7 00. 00 
atthe contract j per diem liquidated damages rate of $50.00, . | 
The contractor. requested: an.extension.of time and ae re- 


mission of liquidated damages i intwo letters dated sei te aaa March ' - 


24, 1959, which appear quoted in full below. | 
“The contracting officer replied to these letters on May « 98, 1959. 
Since the text of this letter Bee an seal cedeene role 2 m ee e disposition 
of this motion, it: 18 quoted i in full: Se a a 


Refer Construction Company 


Box 449° 


Miles City, Montana’: 
Dear Mr. Refer :. | ; ie Ae 
“Reference is: made ‘to. your letter to the uperintandent. oso: ele: dated 
March 17, 1959, and also to subsequent letter to the Area Director dated March . 
24, 1959, both of which constitute a request for extension of time on one soeass > 
contract. Pe TR | 
The reasons’ you: fave given for requesting an pestenslon of ‘time, 2 as: s furnished 
in the above referenced: letters, are \ 2 [sie] + Sec OS, th 
Mareh: 17. letter: ‘We are: aaestiee a:15- diay es ieneion ee ‘time: ‘OD: sonnet’ 
_ project. ‘asi the spring: elias has nen “the none an ae ne for 7 tens ‘the - 
‘Depessafy materials. betes pert ly SRescsende ls late gpa Gite 4° she oe Mae aye Je has hapa so, 


fe Not in: aiebiiosteat: Grae: ee rec. 
2 Dhe’ DErsCrmanee period. amounted to 185. fie. fe ess 
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“This job. is ‘virtually. completed with. the se ception of the pressure erode: fe 


_ which should not require more than three or four days. © However, we are unable 
to haul matérial over the road in its oreue condition: « so we must wait for it to. 


oe « dry up or freeze again. 


“We are in hopes. this. condition will: improve and that we. will not reuize, } 


. this additional time.” 
hag March 24 letter: “In our. - letter. ‘of ‘March: I, 1959, to Mi. Poitras’ requesting 
a time extension on subject” contract, “we. failed to mention the’ excessive. vari- | 


Pa ance: in temperatures that. have existed since the: first of Noveinber, 1958. 


= “These temperatures. var ied SO. as. to make it impossible for. us. to” carry. on. the — 


work in accordance with specifications. 


HC “Now. that temperatur es are within the feduindinents; ihe spring thawing has 
= nade the roads impassable for hauling the necessary materials. = 
| We would’ ‘appreciate. ‘your taking all of these facts into consideration in ; 

adjudging the merits of a time extension.” | } e. 


There is no indication in. the. above refer enced material, ‘nor do our files 8 estab fies 


: ‘lish, when the. delays, complained of were ‘first. encountered. _Your attention 
ds ‘called, in. this respect, to Clause B¢e): of the. General Provisions ot the >. subject _ 
contract, which states in “part: ot : £8 ge ae Pt | 
_ “2°. the contractor. shall within: 10. age! fon the. pacuine. of any. such 
delay, unless: ‘the. Contracting Officer. Shall grant. a: further -period of. ‘time | 
prior to. the date of final: settlement of. ‘the. contract, notify. the Contracting 
Officer in: writing of the causes of delay . Vue. x os | . 
“By failing to comply with. the. above quoted. provision of the ‘contract: viz. 
by your. failure to give. timely wr ‘itten. notice of delay, the claim is denied. o 
_: Please accept our. appreciation of the efforts you have exerted: in soinpisttie : 
the work on this contr act. We have received copies of. the final inspection and. 


a completion reports, and. are: “ready: to, process. final payment, and» effect’ ‘your: 


release from further “ contractual obligations. | Unless . additional evidence | As 

furnished indicating that you: have complied with Clause 5(e), liquidated dam: 

ages “will be charged in: the amount. of $50.00 for. each. day’s Gelay or a total 

of $1, 700. for the period from March. 28 to May 1, ‘inclusive. ey aie 3 

| Sincerely yours, - iL oe 2 . a ee a asee 

- | sea) Reinholt iat | 

7. ees : mo era eae | Assistant Atea Director ; 

7 ‘The contractor-appellant replied. under date, of J une. 8, 1 1850, as 
follows: pte 7 | 
| US Depar eat of the Inter ior 


ek ‘Bureau of Indian Affairs pe 2 3 gh RE: Land Operations Irrigation | 


cs 804 North 29th Street 2 8 eG mS & ay, eg eee ei Y ee. We 2 2 
: Billings, Montana pe So . igh Os ee -.. i. Contract’ No.» 14-20-250- | 


2 ger. “Assistant Area Director: fen 


Gentlemen: ste 3 yg ae oe 
Reference is. made to” your: letter oe 28. May 1 1959- in which you ‘propose’ to: | 


- ‘make excessive and arbitrary liquidated damages in the amount of $1 700° against 


- our. contract. “This aniount is entirely: ‘unacceptable. to. us and we will not: make ae 
acceptance’ of this without’ exhausting: every other channel of: negotiation Briog << 
to acceptance of. any liquidated damages to subject contract. : ae aay oe ae 
‘Your office has based its sole claim in subject: damages on Clause. B(e). “of 
: _the General Provisions of the contract. We cannot concur: ‘in: this: whatsoever 
| as Sues Beople made such liberal interpretation of: the: ‘contract ‘by arbitterlly 


_ October 20, 1960 
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ze splitting ‘the contr nee and forint us to bid primar riiy a ishor contr act whiclt: ig 


not in keeping with: the. original proposal whatsoever. Also your: notification : 


~~ is not expected. 


.-Also we. encountered Goacweies of weather and of other nétural. causes wit 


-. of the award of this contract’ was. extremely ‘delayed. The: date.of. commencing ee 
_ ef this project. necessarily: forced. us to’ pr oceed with. | this work sunder adver se 
. weather conditions. and at. such time. of the year: w hen normal pone Daas o 


i‘ inde the completion of. this job: impracticable, at which time we notified your » 


engineers of these. obstacles and. our inability. to: complete” the contract within ie 


‘the specified time, and requested an. extension of time. 


his. extension was neither granted nor denied until your letter - of 28 ‘May | 


_ 1959, which is certainly: ‘not in keeping with good contractural relations. ALSO oe ie 
me according to: our contract we were not. permitted to utilize the full seven. days. 2 |. 
per week, which you are. contemplating: assessing liquidated damages, - You 


have based your entire cause of liquidated damages on the assumption that you: 


were not given timely notice, which we contend you.were, and we do not consider © 


_ your critique of our letter as being evidence that we are not entitled to consider a- 


ee tion because of the obstacles encountered on this job. 


“We would like to bring to your attention. the. fact that. these ia 
dager are collectible only if damages are incurred, and on subject project. 
. there were no damages incurred due to the job not being completed. within the’ — 


‘specified time limit... This project will be practically. unusable during: the ensuing 
season because of other construction. work, and. our inability, to get this ‘contract 
eompleted has not held up tlie utilization of this project. 


Also there were no damages whatsoever incurred by your Sevanieation because 7 


of the request for an extension. of time.on subject contract. Your interpretation 


and proposed enforcement of this Clause of the. contract is. without question a 


direct attempt to apply: this as a penalty only to extract money due us. - 


‘We shall expect the payment. of such money due us, and not in controversy, in . 


‘the: very near. future; namely, the money. in excess due us other then the. #1700 
‘that you are arbitrarily assessing against us. 


We are expecting a ‘reply in. the near future as we sities the collection: of 


all moneys due under subject contract, and: if this contract requires litigation — | 


we shall certainly seek money and damages due to the above mentioned. errors 
in contractual relation previously incurred by us. 
ea | : 3 Very truly:yours,- 


| REFER CONSTRUCTION CO. 


Duane’ ae Rafer, Preient 
DKR/1 | ‘ 


7 | Refer Constr ution n Company 


—&P. oO. Box 449 


4, ' Miles City, 3 Montana - | 


_.. Gentlemen: - ce Be Ng | pel cao ee 
“"Referdnce'l is ‘made to. your letter dated Te une 3, 1959, yegar ding your. objection 


: to our assessing: liquidated. damages against Contract No. 14-20-250-1533. 


The above referenced letter does: not establish that: timely notice was given e 


a “On J une 18; 1959, the Contectng Officer Fdispatshed the following : | 
rs letter to the contractor > ae 


, of delay. in construction work. due: to unusual weather conditions, as. provided o 
for. in. Clause: 5(c) of the General’ Provisions, of the contract. ’ We can: see no 


- nop eOne theretore, a changing « our: decision of’ May 28, 1959," viz: ‘that’ liquidated fig os 
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dames will be charset ay reason tof the fact that timely notice had not ‘been, | | 


a given. 


: Your a ee is called. Eas Paragraph 29 of the, General: Roculeemente of the 


—_ contract, regarding: disputes; and‘also. to the: attached. copy of :an. excerpt: taken - 


from the: Code of. Federal ‘Regulations, Title: 43, concerning the functions and — 
rules of procedure of the Board of Contract: Appeals.. Particular attention.is 


-_ called to Section 4.9 of the above, containing instructions on the filing. of-a - 


notice of appeal.’ Ef you feel. such notice: is in order, ‘it should ne REeDe ed and 
Lae in accordance with: those. instructions.’ oa ee ee . | 
_ Final: acceptance of work and request for. peau from; further contractual 
obligauons is being made by: separate 1 letter. cs ee 
eee ee a ee a OSE Ene cet BH my nrc ia 
Poets a «(sgd) Reinholt Brust - 
tu "Assistant Area Director 


| “nine contiactor appealed 3 in edge from both. of these letters by 
letter dated. July. 15, 1959, which, according. to the. record, was re- 
ceived by the Billings office of the Bureau of] Indian Affairs 0 on J aly 1 oa | 

1959. — 
| On J uly: al, 1989; the: Contacting: Officer « sent: , the 6 following air 
e mail Jeter directly to the Board: 


Chair man; Board of Contract Appeals gat } Par 
Department of the Interior ~-::). 5 sf tee vice yie ae 
_Office of the Solicitor | ae. ae ee 

. Washington 25, D. C. 

“Dear Sir: . : | aie . 
This will advise’ that: a NOTICE Or. APPEAL dated July. 45, 4959 1 has heen 
"received by: this office in- regard to. the. work: recently: ‘completed on: the owe ) 
fies Dam, Crow: Indian: Reservation, under. Contract No. 14-20-250-1533. 

a Such notice WU. received within: the: Libcahdass time limit, and: should be 
processed accor dingly. (Underscoring: supplied.) . ee 

-The APPEAL and all related material will be retained: in our: files until depart 7 

mental counsel is appointed, and pesca same. i ree mee OP ae ae, 

‘Sincerely yours, pe Bae eh POTEET Ry ie ee Sn ete 
(gd): Reinholt.:Brust 
“t Aeetaatit Area Director” 


In support of the motion to dismiss, the Department Counsel argues 


_ that the contractor failed to take an. appeal from the decision of the contracting 

officer within . the time allowed by the contract. The. Tunning of the 30-day 
appeal period commenced with receipt of the May 28, 1959, decision of. the con- — 
tracting officer denying the claim of the contractor and was ‘not’ tolled by the 
contracting officer’s letter of June 15, 1959, which, in.. response. to. the. June 8, 
1959, letter of the contractor, advised that no reason existed for changing his 
May 28, 1959, decision. An. amendatory or substitute decision. is, in: no. manner 


herein involved. Actual date of receipt of the contracting officer’s. denial. of = 


the. contractor’ Ss request for: a time. extension is not: disclosed by, the file. although 
the fact: of receipt, presumably in the. ordinary: course: of the. mails, ‘is. established 
_ by.- the. contractor’s response of: June. 8,, 1959, :.to. the ‘saine.;..It- is, therefore, | 
apparent thatthe. -contractor’s Notice. of: Appeal, dated. July 15, 1959, was mailed — 
_ to the. contracting officer after a mimimum. delay of 38:days after. its receipt of the. 
contracting. officer’s . decision. . The. period.' of 80.days allowed ;for. the taking 
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a of an spncats atom, ‘te: ere erand officer’ s decision was. established by the, 
. provisions of Paragraph 29 of the General Conditions of the contract. : PNG 62 
* Recognition must be. given; to-the fact: that.the contracting tinge upon. receipt 

of. the. contractor’ s.Notice of. Appeal.on July. 16, 1959,.advised the. Board, by: 
. letter: dated July 21, 1959,.of: the faet. of. receipt. of such. Notice. and that the: 


same was received ‘within the= prescribed time limit and should be pr ocessed 


accordingly. Iti is submitted that such a’ ‘representation cannot change the rights de 


of the parties in a: jurisdictional | matter as is. herein. involved. Indeed, the. | 


Board: itself is without! authority. to grant an extension of. time ‘with respect. to 


- ~ the filing of a. notice of appeal. as. evidenced. by the provisions. of: 43, CFR, ‘Section, } 
— -4,16,- which give. recognition. toa universal rule of law that parties. cannot, Dy a 
consent, give a court, as such, jurisdiction os subject matter of which it would: _ 


otherwise not have jurisdiction. 


Iti is, of course, correct as the Department Counsel contends, that 


provisions of the nature as those. contained 1 in Clause 6 a. * “Disputes” i 


SS ed be ae oad 


review ofa une officer’ S Mieeaion upon questions of fact arising 2 
under the contract, unless an appeal i is taken within the 30 days allowed. 


for that purpose, ‘This: Board so’ held 3 In . Bennett Industries, Inc# a 


. : However, it 1s also stated there 5 that 


‘ “neither the Board’ nor . any. administrative. ‘officer has aneeniy, to waive - 
- this limitation or otherwise extend the 30-day eines of time. oe Res 


or Beate jae ihe: 30: da period ” ‘particulary i in. view of a : 
_ precise language of 48 CFR 4.16: saat ae Cee at 
| | The Board may. grant extensions of ‘time except with respect to the: fing me ae 
a of the notice of appeal... - Che eects 4 Pye ac Oh. Hes 
_ However, before the soca hae ve elapsed, contnietiae oieaes: may - 
| validly extend the appeal period in the same manner as they have the | 
- power to enter into. contracts, modify, and terminate‘ them. This 7 
- Board is in, full agreement. with, the holding of the Armed Services - 
Board of Contract Appeals i in Je eppesen and Companys. Be sti 


a The. ‘cases: cited. on pehalf Of the Government: in. support..of this. contention 
- [which is. similar: to .the. contention of the: Department. Counsel’ in the instant: 


case quoted above], however, are cases, wherein the Board and its predecessors. ' 

- have held. that when ‘the appeal period has in fact elapsed before an appeal is 
taken, neither the Secretary nor the Board as his authorized representative can 

waive the timeliness requirement and recognized’ the notice of appeal ‘as a- valid. 


notice. The, jease of: Goldschmidt and Bethune Company,:BCA No. 856, 3 COF:— | 


—881- (1945), cited :on: behalf, of the, Government: as. ‘holding. that a. Contracting. 
Officer cannot validly grant a request for extension of time for taking, an appeal, —s 


“a Paragraph ¢ 29 oe the “General Conditions” adds the words, “or | is. cnet supported be 
/ substantial evidence” to Standard Form 234A. - . 

3 Amsco Manufacturing Company, IBCA-66, 63 LD. 92, 96. Cpa 8, 1956). ok 
# IBCA-102, 64 LD. 113 (April 23, aes es = ey 
5 Tbid, 115. 
° ASBCA No. (1962 December 9, 1955). 
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is in. fact a case wherein the request for extension was made and purportedly 


- ‘er anted by the: Contracting Officer after. the 30- day ‘period had oo 


- "The ASBCA concluded : 


mm the instant Case the , equest was made and ante before the 30- dai: arb 


ae had elapsed. Under the circumstances here disclosed the Board holds: that: the - _ 


instant appeal’ was timely taken.” . (Underseoring: supplied. ) 


a In the circumstances of the instant case, we consider the. letter of ; 
: the contracting officer of June 15, 1959, which was dispatched before. . 


the: appeal. period elapsed,’ as. extending: the appeal -period fora period — - 
of additional 30 days from the date of the receipt of the contracting ee 


: officer’ S. letter of June 15, 1959. Hence, the instant appeal was pecs 


oi, taken. 


eee ‘Additionally, iti 1s s doubtful. whether the so-called léiter dees of 
the contracting officer of May 28, 1959 constituted a formal decision. 


- - which would require the start of the running of the appeal period | 
— under the = Disputes» clause. This Board held. in Co, Wrecking : 


Corporation: * oS 


eae In order for. a. decision to have: that effect it must; at least, fairly and. reason-. 
a ably inform the: contractor that a. determination: under the “disputes” clause ae . 


intended. 


In the instant case, , the letter of May 28, 1959 conta tied nO ee ‘tn 7 7 
put the appellant on notice that he must appeal in the event of dis- 
_ agreement.® The Court of Claims under the “peculiar facts” involved. 


oe a In A eystone Coat & Apron M fg. Corp. v. United States ® supports the ae 
rule arrived at by. this pore ave] in more colorful language than — a 
We: are able to muster : or ae | 


This hardly can be classed: a dispute. We have always thought it takes two a : 


= to make a dispute. | But this;was unilateral. sane - 
| - Plaintiff was: not: asked to explain. . It was told. to pay... The een oflicer ne 
= did not ask for plaintiff's position so that a dispute might arise. _ He mer rely Sook, 


8 a shillalah and struck him down, * * # 


AS they say in the range country, he did not give plaimtit a - chance to. establish 


“alle 


eat Ais. brand. * * *" 


< In. the instant case, the contracting otiear did not use a 'dhiMidian ‘Bit - 


validly ; gave the nie actor- appellant él chance to establish “his brand. re 


Jn order to do this in a proper mannér, the case.is remanded to the 
- contracting officer with the directive to set. aside his letter decision of. 
i May 28,1959, and the subsequent letter decision of J une 15, 1959, and to- 
issue a findings of fact and decision responsive to-the allegations ofthe 
: contractor- appelAnG, including the allegations that there may have - “ 





7 The seni: gentod: started to Tun from. the beeas of the receipt | of the “contracting Be 


--_ officer’s letter-of May 28, “1959, ° 


® IBCA—69, 64 LD. 145, 149 (March 29, 1957): 
9 Gener al Becavating: Company, IBCA-188 Cepieaiber 21, » 1960), 
* Ct. Cl. No. 524-56 une 8, 1960). 
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: “been cube senip lates with the monies: requirements ce Chie. a 


. » - B(c) of Standard Form 23A. It isnoted in that respect that theclause | 
explicitly provides that the “Contracting Officer shall ascertain the 
Ag. facts and the extent of the delay * * *,” which clearly requires the 
—. issuance of a findings of facts. The i ‘cctianbe of a letter decision (with- ie 


out. the ascertainment of. facts) is deemed insufficient by the Board to ue 
dispose of the instant dispute under Clause 5 (c). 7 2 be ae. 
‘On: the other hand, the Government will not be: ae Fron estab- a 


| : oy : lishing by competent ¢ evidence. that there was no substantial compliance pe : — 
with the. contractual notice requir ements, or that a consideration of the 


- claim on its merits would be injurious to the Government’s interest.1! . 
The case is hereby remanded, and the appeal file retur ned to the | 


“ee . : Dep artment Counsel. for. the use of the Contr acting Officer. 


Pave ace Ganrr, Chairman, 


~ Teoneur: a re J concur: 


aa Tuomas M. f. Denston, Mu ember. & Jo OHN J. Hts, Member. 


"2 4 Be 2 of. ‘Monar ch Lumber. r Company, TBCA-217, 67 LD. 198, 208 : (May 18, , 19603. 


 INDEX-DIGEST 


_ HORE ap tng Brome of this volume for tables.) 


7 ADMINISTRATIVE PRACTICE 


1, A decision of a land office manager is pr pened to be operative aune we 
the entire day on which it is rendered and fractions or parts of | 


Page 


"days are not considered in determining the effective time. of 


2 such: a. decision since the hour of day the decision is rendered | is. 

now ‘noted or made | a matter. of record. eae pean ee ees 3 
‘GENERALLY. ee ee _ - ae A ae 

2, A hearing is not ‘required by departmental y pr actice or i the require- 


140 


_ ments of. due process on. the rejection. of an application for.a- pate: > ::' | 


. ent on. mining: claims: which,. 26 years before the application was _ 
filed, were. declared: null. and void by .a, default. decision. after 


= notice. of char ges against the claims, including a charge that the 


claims were abandoned, and.an.opportunity for a hearing thereon’ 
Were given. ‘the record. title owner of. the dlaime—-<—---— a 


: ° ADMINISTRATIVE PROCEDURE ACT 
| “HEARINGS EXAMINERS . | ee woe 
8. Upon. appeal from a- ‘decision ot a hearing examiner in. a. “contest 


against a mining claim,. the “Director of the Bureau of Land. a, 
_ Management, and in turn the Secretary, can make all findings bes 


of fact and law based ‘upon the record. just as though’ éach were 
“making the decision, in the first “instanee_———— 2a : 


AGENCY 


mee me principal is liable: tor't the acts: of his ident. within’ his express au- ” 
_ thority- even where by. mistake the’ agent acts: contrary to the — 
prinelpals “Girections————— = —-s-~---= See reer ee ee . 850. 


ae ALASKA 


‘INDIAN. AND. NATIVE AFFAIRS. Sits 3 Tee at Mae 
AL. There: is. no requirement: that : an: n application f for soldiers’: additional 


- homestead: entry: be: rejected | oh the ground that an ‘Alaskan | 


Indian claimed the land: under. an allotment application . which 
was filed after the soldiers’. additional application. was filed where: 


232 


-It- appears that: when: the soldiers’. sadditional: application : was: 


- filed, the land was not oceupied either: by the: allotment. applicant 


or by. other Alaskan Indians, Aleuts,:or Eskimos;. anda decision | - 


3 improperly. rejecting: 2 soldiers’ additional. application. in . such ne 


‘OIL AND: GAS LEASES . 


2, The. exercise, prior : be I anuary. 3, 1959, of ihe. preference. right. ace ; 
- corded: by section: 6 of the act of July. 3, 1958,. is -effective to. 


include in outstanding 6il-and.gas leases all land beneath .non-. 
tidal. navigable waters in: Alaska embraced within the boundaries 


of. such: leases .2-< 2 ot sn ss 


: 579953—61—6: a ae ee 


__circumstances will | be. set BEC er ar eee 410 | 


eee ~ ss INDEX-DIGEST” 


| ALASKA—Continued Nagy. eh, a | | 
- TIDELANDS: Ce ee io a rr a Page 
38. Tidelands. along the. Alaska coast: are. not. subject to leasing under. the OF 4, 
- Mineral Leasing Act. or the act of J uly 3, 1058 os Sone SL. 


4, Tidelands along the Alaska coast aré not subject to leasing under the =‘ | | 
_ Mineral Leasing Act or the. act of uly. 3, acer ere reed cee: ee 


APPLICATIONS AND ENTRIES. 


. 2 GENERALLY ore Pie. : | 7 
1. An applicant for an oil ade gas ‘lease has’ the. duty of ieepine we. ee oe 
| Department informed of an address at which communications — 2 oe 
from the Department concerning the : offer. owill reach. him and 
“if he fails to do.so, ‘rendering | it impossible for. the. Department to. | 
send him a lease, he will be considered to. haye abandoned his pee eee 
. ees gtk Bape atau tes nfs 305, 
> Oil and’ gas lease applications for unsurveyed. lands will not ‘be. sus- Pa wie 
' pended. pending actual survey to establish whether:a portion of | 
' the lands applied for conflicts with prior offers: where determina- ‘ 
tions based upon the applicants’ descr iptions of the land show such > bs 
- eonflict and there: is no evidence that the conflict. does not exist___ . 242 
oS. A itharawal of: an oil and gas lease offer received. over ‘the signature . 
of the applicant takes effect from. the moment it is filed and all — 
rights” and obligations under the offer are at an end eo instante 
. and this is SO even though the withdrawal might have been filed a 
: Dy: aR arr re ee a “350 
AwenoMentg 01 ee 
4. When a. valid application. for: a “homestead. ‘entry is. ‘filed ana ‘an: _ 
amended application is later filed for the sane. and. additional 
. land, which. amended application is. invalid because it contains te. 
excess acreage, the applicant loses. his priority over an ‘interyen- 
a . ing applicant as. to.land included in. his original. application, and: » °° gs 
- in the. intervening, » Re Ee IeEE 407 
5. When, the last day foe ‘fling | an | application for. a. pe yeae extension of eer 


a noncompetitive oil and gas lease falls on a day on which the | iat 2 


land office is not open to the public for the filing of docunients: for : : 


all of the normal hours pursuant:to.an Executive order permitting’ ote ae 


Federal, employees ‘to be. excused from: duty: ‘for: half. aday;:the... » 

ti ‘application. is timely: filed if it is:received in the land office ‘on. the = 

| next day the office is’ open to. the PDC ee el Soa 
«6. The time of filing oil and gas offers’ is determined by the'time'stamp = 

-on the offers ; ‘sequence. of. filing. is. not: necessarily reflected ‘by 


the serial’ number r assigned to the a 428 a 


| RELINQUISHMENT - nf ee ig oo ee 
rae Where a relinquishment. of. an ee is ‘filed after an affidavit of: ae re - 

.test has been filed against the same entry but. before the entry-: °~ | 
~man has ‘been given actual or. constructive notice of the contest, ~ 

it is. to be :conclusively- presumed that. the relinquishment was 

_- caused by. the contest unless it'can be shown that the affidavit of 

- eontest was not good. and: sufficient, that the contest. charge was | 
ao not true,. that the. contestant was not a qualified’ applicant, or || 
: - that the land is not subject to the. contestant’s application—_.--—- : 136. 


| INDEXDIGEST : 


i APPLICATIONS AND: ENTRIES—Continued 
ane " RELINQUISHMENT—Continued a 


8. A telegram filed: cin, the land: office stating: that: the: entryman eek oe 


_ Page 


- quishes his. entry i is. a “written ponent within. the mean- Bis 


ee oe re On es ee ee re et ot 
GZ hag e egy TT SN ee OP Ree ay MS ee BES me eg aera ge a 


“9. Where a relinquishment of. a. homestead sanity and an. affidavit: of 


| contest against the same entry are filed’ simultaneously;, the latter | 
_ must pe dismissed because the relinquishment. takes effect. imme-. 


~ diately, extinguishes the entry, and leaves : the. contest nothing eas 


upon. which to act_ 


BOUNDARIES | 


(See also Acoretion, Avulsion, Reliction, Surveys of Public Lands. 3 


i ‘Where an order. withdrawing a tract. of unsurveyed land from: entry e 
: gives the. line of mean high tide: of a branch. of an ‘inlet. as one of | 

: the boundaries of. the withdrawn area, the meander line. which ° is 
a run in, surveying, the area in accordance with the mean: high water br 

| line is to be regarded as the equivalent: of the line of mean high : 
tide in establishing the littoral boundary y of the withdrawn ar lene 


COLOR. OR CLAIM oF TITLE _ ia 
GooD FAITH | 


ee nn a a a yy ne a ee ee ee ae ee a a ae en oo : 


-. 186 - 


eT One cannot be said ‘to be - holding lana in acd faith: tinder clan or - 


color of title after he has filed a homestead entry: application. On 
a9 
2 An occupant of public land who knows that.title to the. landisinthe =~ 


the land or located mining - claims. on the land: 


eee eee 


United: States at. the time he. purchases the land cannot: be: re- Ay | 


ii garded as holding. the land in good faith under claim or color of 


: "title, ‘Within the- meaning. of the Color: of Title Act. 
- CONTESTS AND ‘PROTESTS | 


~ (See also Rules of Practice, io 


1. Where a relinquishment of an entry. is 5 filed after an. 2 affidavit of feo . tet 
test has been filed against. the same. entry but before the entry- _ 


: "man has been given. actual-or constructive notice. of. the contest, 


“it is te be conclusively presumed that. the. relinquishment was 
“caused by the coritest. unless it can. be shown that the affidavit of 
onan was not good and. sufficient, that, the contest. charge was 


"the jana is 3 not. subject to. the contestant’: S application. , 


wegt r 


a must: be ‘dismissed because. the relinquishment takes. effect . im- 


upon which . to ee ee ace ae Re Sry TE 


CONTRACTS Pe ee eee | 
| oa also Labor, , Detegation of Authority, Rules of Practice.) 


ie se ~médiately, extinguishes the entry, and leaves the. contest nothing 


- 186. 
are ‘Where a relinguishment of. a homestead entry. and an. affidavit of con- as 
i test against: the. same entry. are filed simultaneously, the. latter 


, aa . INDEX=DIGEST 
- CONTRACTS—Continued 

GENERALLY . | 
1. Even’ in absence of. a ‘peintnation: provision: in the contract, the con- 


- tracting officer: may terminate a contract for the convenience of 
the. Government. Whether or not the ‘public interest ' ‘requires a 
termination for. the convenience of the Government’ is a matter 
. for administrative: determination. uc wee | 


_ ACTS OF: GOVERNMENT 


2, A manufacturer of a sahianie reactor which failed upon being energized 


after installation has the burden of proving that the failure was 


Page| 


22 


attributable to a fault of the Government which was the-pur--: 


_ chaser, ‘when the preliminary tests of the reactor at. the factory 
were not made entirely as required. by the specifications, and final 


--aeceptance of the reactor was ‘under. ‘the’ specifications ‘subject 


; ‘to: further: testing and a period of satisfactory’ ‘operation after 


~» Tustallation. ° ‘However, even if the Governinent: has the burden of 


" proving the probable cause-of the failure ofthe reactor, this need 
be established only by a ‘clear préeporiderance of: the evidence, and 


_ the: Government has succeeded in showing that'the most probable 
100 


cause of the reactor’s failure was a defective: Weld cs0s oe oe 


3, Under Clause 12 of the standard form of General Provisions for. 


Government construction contracts a contractor is not. entitled to 


additional : compensation for hindrances to performance. of the 


‘contract work.that are caused by’ the Government, or by persons 


- acting-under authorization ‘from it, unless such’ hindrances exceed 


those that are necessary for the reasonable exercise of the Govern- 
- -ment’s right, as reserved in Clause 12, ‘to have additional, work 
performed’ at the job: site concurrently with’ the ‘coutract work___ 


273 
~ 4, When - experience with the ‘operations ‘of a roadway contractor for a. 


period | of over a month showed that its equipment and : methods kis 


_ of operation were hopelessly inadequate to work long stretches of 
- roadway, and the specifications expressly permitted the ‘construc-. . 
tion engineer in charge of the work to restrain the contractor from 


~ undertaking new. work to the. prejudice of work already started, 


he did: not excéed his authority by limiting the span of roadway. on 


: which the contractor might work to a designated number. of feet. 


“The: imposition of this operational limitation ‘cannot be ‘success- 


( fully advanced: by the contractor as an “act of Government, ? 
converting the termination for default into ¢ a termination for the 


convenience of the Government____-_-_.. pmb ne eres alee os 


5. A claim for : additional expense, allegedly due to the Gavecnnents 
failure to close off the circular. approach to the site of construction 
work, to vehicular traffic; is based on a breach of contract, and 


“may not be administratively determined__-_-_----------------~ | 


ADDITIONAL ‘COMPENSATION 


18 


435 


6, When a tract book inspection made in connection with the preparation hua 


of public. lands records .was expanded from. its limited ‘purpose 
of checking missing documents into a more comprehensive inspec- 


tion of. the accuracy and completeness of the contractor’s work,. 


the contractor is not entitled to extra costs of supplying addi- - 


INDEX-DIGEST iS‘ 


“CONTRACTS—Continned _ a a me x Ee re Cas 
_ ADDITIONAL COMPENSATION—Continued.. ee ee eee oe 
; tional services, and equipment. in. eounection: with. ah exnanded : 
inspection | when the contracting. officer. found, that: the expanded ~ 
inspection included the performance. of functions, that were:-the. 
: contractor’ Ss. responsibility. and. were of greater value to: the con- 
tractor than. the amount. of .its.claim; and the contractor. during 
the. long period, of. the expanded. inspection never. requested pay- ae 
~ ment for the. additional services and. equipment nel — 88 
%,. When: specifications for. the. construction. of laterals and ereenreses 
_ did not provide for the construction of: the’ same: by :the: so-called 
. economic grade method and the Government has failed to bear the 
burden - of; proving. by. a. preponderance of the ‘evidence that the 
contractor, voluntarily adopted: this method as its own,'the con- 
tractor: is. entitled to-:additional - compensation ‘to: offset the ‘in- 
or ereased costs of any. reexcavation: or lateral shoulder excavation ; 
_ which was:involved in the construction of the laterals and: waste- : | 
/ ..ways by the: ‘economic: grade: MmethOd sata) ae ee ee 44 
8. Under ja: contract: which provides that the Government: will make 
- “every reasonable: effort” to: deliver. ‘material in time to: avoid- 
% . delay. in: the progress of the: contractor’ s work “as outlined’ in his 
construction program,” and which also provides that no additional cay 
: compensation. will ‘be paid: should: the Government fail ‘to: make -°" 
timely deliveries, the contractor is ‘not entitled to additional 
. compensation: on. account : of’ ‘delay in the’ delivery ‘of ‘material 
‘unless thé Government has failed to make every ‘reasonable effort _ 
to: furnish such material in time to’ be installed. in the ordinary . 
‘and: economical course of the performance of: ‘the eontract22.2-.> 298. 
9. Under a “grading contract’ which ‘provides ‘that’ the unit ‘price for © — 
“excavation: and borrow” is' to’ cover the “furnishing” of subsoil, __ 
a) contractor who is on. notice that off-site material will be needed og 
ig not entitled: to additional compensation for hauling i in ‘such 7 Qa 
ge PUA POR LIE is tno ect es ee se _ _ LT4. 
10. ‘Under Clause 12. of the standard form of: General ‘Provisions for” a 
; ~ Government construction: contracts a contractor is ‘not entitled. to 
additional | ‘compensation for. hindrances to performance of the 
. contract work that. are caused. by the Government, or. by. persons. 
es acting under | ‘authorization ‘from it, unless ‘such hindrances | 
exceed. those that are necessary, for, the reasonable. exercise of 
_ the Government’s right, as: reserved in Clause Ao. to haye, addi- 
‘tional work’ performed at the. job. site concurrently with the . 
CONtIACE WOT Ke 5 5 oe oe ea ees D8 
11. The amount: of ‘equitable adjustment,’ in a ‘construction’ contract - 
pursuant to'a change’ order’ requiring’ extra work, is encompassed 
within the’ “Extra Work?’ clause when this ‘clause.sets. forth ‘the 
~ eost items to: be considered, and ‘the ee of profit permis 


12. Where a prime contractor subcontracts extra work to another during 
: "performance ‘OF a construction contract, ‘pursuant to- a change 


of the limitations ¢ defined i in 1 the “Extra Work elause of the prime 


| : CONTRACTS—Continued — 


7 e 17. In excavating for construction of 4 caissons as a foundation for an | 
eis underground. guard room, contractor encountered large. undis- 


ADDITIONAL COMPENSATION—Continued_ 


ve “Page * 
contract for profit and overhead on extra work, ‘the’ prime. con- 


: ; tractor may- not recover the. exeess: payments. The. subcontractor: 7 | 
~ must: look to the ‘prime contractor for payment thereof since the 7 


--. game must be regarded as ‘coming: out of, or as part of, the per- 


- centage ‘of: profit. to which the prime contractor is entitled__-__. 7 
‘3. A contractor engaged in clearing and grading a recreational area’ in: 


_ Yellowstone. National Park was not entitled to additional com- 


pensation for alleged extra moves in connection with its oper ations 


when the evidence: is conflicting as to the number. of the moves; singel 
-. the circumstances under which. they were made are not clear ;.the rs 


... moves may have been necessary’ because of the failure of the | 


contractor to coor rdinate his Go lelades with those of other con- | 


_ Sewer, encounters. an active sewer at:sueh a’ Jocation’ below: the 


= ‘surface. that it: could not be detected through a reasonable site 
... examination, is entitled to an’ equitable. adjustment based on 
“unexpected or unanticipated” conditions of the “‘Changed Con- So my 
480 — 
15. “Where: a prime. contractor. ‘subcontracts. extra. work | to. another, . 
pur suant: to-an authorized change order and “pays such subcon- . 
tractor: profit and overhead in excess of. the limitations defined 


ditions” clause of Standard Form 234. (March 9058) 2.245 st as 


in the. “Extra Work” clause, the prime contractor may not recover 
the excess payments from the Government. The subcontractor 


i, - must look to the prime contr actor for payment THELCOL aby: 
46. The amount of equitable adjustment, in a.construction contract pur- 
-suant to. a. change order requiring . extra. work, ‘is. encompassed | 


" within the “Extra Work” clause when this clause: sets forth the 


cost items to be considered, and the percentage. of ‘promt per-" 


_ missible es ee Pe ae eS ee Oe ROR OO EE RE Ter 


- 14, A eae aha in. excavating for. the constr uction of a ata | 


436 


436° 


closed rocks which prevented. machine drilling and necessitated. we & 


7 removal. by: hand.. labor: at extra. costs. ‘Since the drawings. in-- 
dicated only stone ‘fill at two caissons ‘and no. encumbrance at the 


other two, where rocks * were’ encountered, a changed condition 2. 


| under Category I of the Changed Condition clause existed which 
warranted extra ee eee ce ce 
APPEALS fae | oan 


436 


“48. In cases where no reason appears for any selection ve a stipulation ee ; 


— agreement of the parties. settling. a. dispute, the Board of Contract — 
Appeals will accept. the stipulation. to the extent reflected. by the 


; settlement agreement and sustain the appeal to that extent_...-_- 
19. A. notice of appeal that is filed in advance of a. decision: by the con- 


tracting ‘officer will not be dismissed as premature. where. both. -- 
parties have treated the notice as being an. appeal from. the sub- 
sequent decision, and where the. Government does. not. take a 
contrary: position. until after the. time. for. filing ae new notice 
has expired —————-—--—-------2--+ 2a a sem cee 


265 


358 


CONTRACTS—Continued 
- APPEALS—Continued 


a 20. A \ request. for yeconsiacration: will Be: denied’ aler it raises: imma- ee 
‘ | terial questions, . or merely. challenges _ inferences which: “were i. a 
ee a ‘réasonably” drawn from the ‘evidence by the Boards 2 148 
i. 21. An appeal. from findings. of a contracting officer granting an 
_. extension of time which is taken solely on the ground that the _ 
| ° Bnaings: state an.erroneous reason for granting the extension’ 
> willbe dismissed where’ it appears that the challenged. state- 
ment will have no relevancy or effect in the adjudication. ofany 


_. ungranted claim - of. the-. eppellan ts ie ee 248% a 


cn 22, Contractor-appellant has a contractual right to: “be afforded ‘an. ce 
| oppor tunity, to be: heard’ and. to. offer evidence in: ‘support: of its e 
appeal,” - ‘This. right must: be. honored even if amoutt of claim: _ 
involved is small: Parties may ‘stipulate: to ) submit, ‘appeal. ae —* 
. the -record’._o 2222-2 LESAN MT ye SO eNO AA Tee ae | BaD. 
an 23. ‘A-communication from a Bona cine: officer to a contractor, in order: oe 
-to constitute.a decision ‘which will start the running of the appeal aoe 
- period. under a “Disputes” clause, must be so worded as: fairly: 
~" and reasonably to inform the contractor. that's a decision under the | 
+ *Disputes” clause is intended_._+--2- 22-2 + ee oo” BA 
24. Conrad Officer may. validly. gr. ant a request for extension of: time | 
- . for taking.an. appeal,.if such a request: is received. and acted: upon 
- before the appeal period has elapsed____--_- See ANC he NN eee ABE 
CHANGED CONDITIONS , ia 


25, In excavating for construction. of 4 caissons. asa founantibn for. ani 
underground ‘guard. rooin,. contractor. encountered large ‘undis- 
closed rocks: which: prevented. machine drilling and necessitated: 
removal by. hand labor. at extra costs. since: the drawings in- 

, dicated only stone’ fill at two caissons and no encumbrance at the. 
-. other two, ‘where rocks were encountered, a. changed condition | 
under Category T of the Changed Condition clause existed which 
| Warranted extra compensation___-2-/0 2 486 
26.4 contractor who, in excavating for the construction ofa sanitary : 
- sewer, encounters an active sewer at such a location below . the 
surface. that it. could ,not be. detected through, a reasonable. site. . 
examination, is entitled to an. equitable adjustment based on “un- = - 
expected. or “unanticipated” conditions -of: the “Changed. Condi- rr 
. tions”. clause of Standard Form 234. erm eee ASO 
| CHANGES AND EXTRAS. et oe oe ae 
oh 27. ‘When. a tract book inspection made: in connection: with the prepara- : = 
ar ailed | tion. of: public: lands. records. was. expanded. from. its limited pur- == 
oe pose. of. checking. missing. documents into. a.more. ‘comprehensive: - 
_ inspection. of: the. accuracy. and completeness - of: the. contractor’s. a 
work, the: contractor is not entitled-to extra costs of supplying — 
Sieh additional - services : -and equipment: in. connection with. the ex- > 
3 + panded inspection when, the contracting officer’ found that the ex- 
fet. panded inspection included the performance of: functions that 
were the contractor’s responsibility and-were of greater value to. - 

_. the. contractor: than the amount: of its. claim, and the contractor: 


aa: during. the. long: period: of the: expanded. inspection: never: requested. : ; o Bag 


i payment for the additional ‘services and. equipment_—_——-—---—- aa ns 


8 INDEX-DIGEST 


CONTRACTS—Continued . ae ; ere oe dis 
a CHANGES AND EXTRAS—Continued ie a re re ~~ 
“98, When, specifications for the. construction of jateesis and: i anaes ce Ge oh 
.., did: not provide for, the construction..of the same-by the so-called — 
| economic grade method. and the Government has failed.to bear, the 
| burden. of proving by: a preponderance. of: the evidence. that the | 
_ contractor voluntarily. adopted this method as: its own, the con- 
. tractor is. entitled to additional compensation to offset the -in- 
_.,ereased costs of any.reexcayation or lateral shoulder. excavation 
.. which was, involved in the construction of the:laterals and waste- 
sci he “ways by the economic grade method._ 22 ie ot 44 
29. “A claim. for. additional compensation based upon. hindrances. to. the ee | 
) . performance ¢ of the contract work caused by.failure of the Govern- 
... ment to discharge its own contractual, obligations, or upon post- 
- ‘ponement. by the Government of the time for performance,of the |. 
contract work as a. result of such failure is not cognizable under 
_, the “changes”. clause standard-form construction contracts-_.---. . 248 - 
80. “Acaim for additional compensation based upon instructions by the - » 
3. Government. to restore. portions. of the contract work damaged. as 
- 8 result: of its own wrongful. acts or. omissions, or. upon. accelera- : 
.-«; tion by the Government of the time for performance ofthe | 
_ contract . work jis . cognizable. under. the “changes!” clause es ee, 
oy standard-form construction. contracts.------++4- eae en ora ees (248 | 
81. A contractor who is directed to perform extra work. iter die: com- 
“pletion date of the contract has passed is entitled to.an.extension.. - 
of time equal to the number of days from the date the work was ae 
directed until the date when it is completed, pr -ovided. the con- 
: * tractor has not delayed. the extra work unnecessarily________-__ 290 
82, The amount of. equitable adjustment, in a construction contract ts 
| pursuant to a change order requir ing: extra ‘work, is. encompassed 
within: the “xtra Work” clause when this clause sets. forth the | 
“'eost. items © to be’ considered, and the “Percentage of Profit, 


permissible 29 gen es er Be ee en — 80S 


83. Where a prime contractor subcontracts extra work to another during oe 
- article, and. pays such subcontractors profit and overhead ‘in 
excess: of the limitations defined’ in the “Extra Work”: clause of 
“the prime contract for profit and overhead on extra work, the 

prime ‘contractor may ‘not récover the excess ‘payments. ‘The 
 gubeontractor must’ look to the prime contractor for payment 
thereof since the same must be regarded as coming’ out of, or'as— 
. part of, the percentage of profit: to which the. prime contractor ae 
is: eNtitleds.co4225 522s SSeS ee 353 
“B4, Where. a prime eontractor ‘subcontracts. ‘extra .work ‘to: nies 
- pursuant. to an: authorized change: order: and: ‘pays: such “subeon- 
tractor profit and:overhead in excess of the limitations ‘defined in 
the “Extra Work” clause, the prime :contractor. may’ not: recover 
- the’ excess: payments: from the: Government. ‘The subcontractor . 
* Tost. ldok. to the prime: contractor for. Leedonaach sania terri we 436 


INDEX-DIGEST = @Q 
_. CONTRACTS—Continued 
CHANGES AND EXTRAS—Continued ve oo ae 
86. ‘The amount of equitable adjustment, ina ‘constractién. contract pur: : 
‘suant. to.a change order requiring. extra work, is. encompassed — 
within the “Extra Work” clause when this clause sets forth the 
cost items to. be: considered, and the: percentage of profit 
permissible. ee ee 486 
CONTRACTING OFFICER | | | 


36. When a tract book inspection made in connection with the prepara- 
tion of public lands records was expanded from its limited purpose 
of: chécking missing documents into a more. comprehensive in- 

j spection of the accuracy and completeness of the contractor’s 
‘work, the contractor is not entitled to extra .costs..of supplying 
additional services and equipment in connection with the .ex- 
panded inspection when the contracting officer found that the 

' . expanded. inspection included the performance of functions: that 
. ‘were the. contractor’ s responsibility. and were of ‘greater value to — 
. the. contractor than the amount of its:claim,:and the contractor 
is during the long period of. the. expanded inspection never requested 
_-._ payment for the additional services and‘ equipment..___- es aah "38 
at. A communication from a contracting officer to. a. contractor,. in.order::. | 
to constitute a decision which will start the running of the appeal. bee 
4° “period under a “Disputes” clause, must be So worded as fairly and 
-.-.* reasonably to’ inform’ the contractor that a decision | under the Ss 
“Disputes” clause’ is intended 2 le ee 844 
38.. Contracting Officer may validly grant a request for extension of time 
“for taking an appeal, if such a request i is received and. acted, upon . eS 
before the appeal period. has: elapsed ei alee Ee om eee _ 457 
_ 89. a motion by the Government | for dismissal of an appeal. on the - : 
et protests as required. by the contract, will be denied, where the | 
~ appellant has raised issues ‘of fact as to timeliness of such notices, 7 
toe and as to prior ‘actual knowledge. of ‘the protested matters. and — 
a partial action thereon by the contracting officer’ S representative__ 896 
CONTRACTOR 7 | 7 | 


40, A manufacturer. of a shunt reactor which failed upon ni being energized’ | 
or after installation has the burden of proving that the failure was 
j . attributable to. a fault, of the. Government which was the pur =‘ 
_ chaser, when. the, preliminary: tests of, the.reactor.at.the factory 
- were not made entirely as. required by. the: specifications, and. final 
fe acceptance. of the reactor was under the specifications. subject; to 
| further testing and: a period of satisfactory operation after. instal- 
: lation. - However, . even if the ‘Government has the burden. of -:. 
o proying, the. probable eause of the failure. of the reactor, this neerl 
. “be. established. only,. by. A, clear preponderance. of,.the.,evidence, 
b. cand the Government has. succeeded in. showing . that. the. most 
-s. probable cause of, the. reactor’s. failure: Was a: defective. weld..-— | 100 | 


CONTRACTS —Continued 
- DAMAGES © | “a . os | ; | 
| Liquidated Damages a a ee ee re * lBage- - 
41. ‘Under the Damages. for. Delay. provision, ree d{e)}: ce ‘Standard | 
Ra Form 23A, which provided that. the contractor shall not-be charged . ~ 
3 with liquidated damages because of delays due-to unforeseeable — 
__ causes, including strikes, -the remission of. liquidated damages.is. 
“not warranted, where the strike wis, in existence, and Known bas 
the contracting parties, at the time of submission of the con: weee 3 
—tractor’s. bid and award of the “contract i222. te: on ce 379 ; 
42, It is well Settled that the failure to except an item from settlement ae: 
- has ‘the. effect of barring any. elaim based on s such item. There- 
“fore, a. contractor who, in: executing a release fails to include a 
claim for. extension of time is barred, and claim may be dismissed 43 | 
| ony motion —_-—~_—---s--eene nn enee Sepa 198 
“Unliquidated Damages. i oe Te eet ee ee - | 
43. A daim for additional. ‘expense, allegedly due to the Government’ s 
failure to. close off. the: circular appr oach to the site of coustruc- x 
tien work to vehicular. traffic; is based-on a breach of contract, and 
may. not be administr atively determined _----—~=+-~-------~~--- 435 
DELAYS OF CONTRACTOR 
44. Despite, the fact that the replacement, of i a brditen’ briage pile. was a 
delayed by 2 teamsters’. strike, the contractor. ‘is not entitled tox 
am ‘extension of time for performance: of the. contract, when. the 
~  -pecord shows that the contractor Was at fault in ‘breaking. the. =; 
pile, was able to perform’ ‘other. work on the bridge during» the. ee 
7 period of delay, and Was gr ossly” in default, in the performance ‘ 


of the contract’ as a PO Leta a hae Se 18 me 


45. A contractor engaged in clearing and grading a recreational area in 
Yellowstone National Park was not entitled to an extension of 
| time for ‘performance by reason. of additional. clearing” aud other eee 
- work when it, breached. its contract: by not’ completing all of the 
- ‘work. in the: scheduled construction season and hence,. encountered rae, 
other contractors which increased the difficulties of its work, and... 
the contracting. éfficer ‘did. allow a:30°days’ extension ot ‘time 14 


“owhich may have ‘peen- intended ' to ‘cover | additional eins: pe 


G singe = WOEK: edge ee eg Pet hs a et F : 150. 
A6. Where the required’ period: for completion of ‘the’ “contract has oo. oa 8 
‘“pired, the contractor is ‘not entitled to further’ extension: of time 
“for - ‘performance — by” reason “of | ‘allegedly “unusually - “severe 
:- weather, occurring. after expiration of the required Dexiod 4 for 


‘ - dompletion yi esi Oi a a ae 


AT Where’ a ‘contractor’ claims that, ‘absent a strike, supplies’ would have ~ 
“been delivered to it ona. certain date by its subcontractor ‘Or sup- | 
“plier, but no evidence is ‘submitted showing. that. supplies” could . 
~ have been "So delivered, the hypothetical delivery date alleged by- mn g 

- ~=the: ‘contractor will be disregarded for ‘the purpose of establishing 
~ the cotamencement ‘Of the period of excusable. delay caused . by << 
the eee ee ceshacre hea Oar, : 


_-INDEX-DIGEST. = i ( ests—‘isSsSSCSATSC 
- CONTRACTS—Continued ; : | 
_ DELAYS OF GOVERNMENT | a Page: 
48. Under. a. contract which. provides .that the ovement will, make | = 
Shih) “every reasonable. effort”. to. deliver material. in time to avoid 
delay in the progress of the contractor’s work “as outlined. in his | 
. construction | program,” and which. also provides that no. addi-. 25.3 
tional compensation will be paid should the Government fail- to 
. make timely deliveries,. the contractor is not entitled'to additional. 
2 compensation on account of delay in the delivery of material 


| unless the Government has failed to make every reasonable ‘effort of 
to furnish such material-in time to be installed in the ordinary 


“-and economical course of the performance of the ire aes 


DRAWINGS | 


ay 49, Where a ‘contract eontaine an _ambiguity in‘ the fori: ‘Of § a “diserep- a 
| 2 ancy between two drawings, which the contractor before. sub- — Bee a 
mitting his bid orally called to the attention of the contracting “ 
prs officer, the: contractor is bound by an interpretation: of. the draw- * 
ings that was orally communicated to him by the contracting | 
+: 1» officer before the bid was: ee ae 267 
os INTERPRETATION 7 < Sight & eve di - | 
| 50. Where a contract. ‘contains. an ambiguity: in ihe form of a. i aiserep: 
ancy between. two drawings, which the contractor. before submit- —— 
| ting his bid. orally called to the attention of the contracting officer, ae 
--the contractor is bound by an interpretation.of the drawings that 
[was orally. communicated to him. by the > conacang: officer. before -_ 
2 the bid was submitted_____-.----2 hae Me Scere 1 2BF 
«2&1, ‘Where the schedule of a unit-price contract fails to include a. ‘bidding : | 
item for work which the specifications indicate is to be-paid for 
asa separate item, the contractor is entitled: to a. fair and. reasou- au 


able unit price for such SC inl cent ate ne Sheree cere See 174 7 a 


52. Under. a grading contract which provides. that the unit ‘price. for 
; “excavation and borrow”’ is to.cover the “furnishing” of subsoil, a. 
= - contractor who. is on notice that off-site material will be- needed . 
is not entitled to- additional compensation for. hauling in. ‘such “eA Be. 
. 17-1) gee a a NRL aE er CR eG AO 2 AT4 
53. index a contract which provides that the Government will: make. Cae 
| “every reasonable effort” to déliver material in. tine to. avoid ee 
delay in the progress of the coutractor’s work “as outlined in his. 
, construction program,” and which also provides. that: no. addi- — oa 
" ‘tional compensation will be paid should the Government fail.to — 
make timely deliveries, the contractor is not entitled to additional . 
- gompensation on account of delay in the. delivery of material 
aoe unless the: Goverhment has failed: to:make: every: reasonable: effort. , 
“ t6 furnish such. material in time to be.installed: in the. ordinary ate 


e: “and. economical course of the performance of the contract.———.:~ 278 - mo 


‘NOTICE 


84, Appeal, will not be. disniisecd on motion in case of substantial oe : 
~ pliance. with notice requirements of “changed: conditions” and... 
_“delays-damages” clauses and i in absence of a showing. that failure 

to comply with notice requirements would be injurious : to. the. 


“interests of the. Government..._-—--------~---------=-—-~ eee an 198 ——a 


120 
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CONTRACTS—Continued 


NOTICE—Continued 
55. A motion by the Government for dismissal of an appeal on the 
‘grounds that the contractor failed to give timely written notices | 
~~ of protests as required by the contract, will be denied, where the 
appellant has raised issues of fact as to timeliness of such notices, 
“and as to prior actual knowledge ‘of the protested matters and 


partial action thereon by the contracting officer’ s | epresentative 


PAYMENTS 


56. Where the schedule of a an -price ‘contract fails to include ¢ a bidding 


| item for work. which the specifications indicate is to be paid for.as 
“a separate item, the contractor is entitled to a fair and reason- 


able unit ‘price for euch work-—~-----~— eee en ae emis eee! eae ae 


| PERFORMANCE 


BT. When the specifications provided for the. classification. of excavated 


_” material as either “common,” “intermediate, * or “rock,” and the~ 


. Page. 


896 


174 


contractor challenges the. relative amounts of the. intermediate. 


—~5B. ‘When: experience: ‘with. the operations of a roadway contractor for a 


- period of over a' month showed that its equipment and ‘methods 
. ‘of operation were hopelessly inadequate to work long str etches of- - 
-. roadway, and the specifications-expressly permitted the construc-.. 
- tion engineer: in ‘charge of the work -to' restrain the contractor _ 

» from: undertaking new work’to the préjudice of work already _ 

started, he did not exceed his authority by limiting the’span of 
_. roadway.on. which -the .contractor might work to a designated | 
- pumber of: feet. The imposition of ‘this operational limitation 

. cannot be successfully advanced by the contractor as an “act of — 
-. Government,” converting the termination for default into'a termi- 

. nation ‘for the convenience of the Government. --+-—- 


| PROTESTS | ee Bute 4am ote 


58. A contractor engaged i in clearing ‘and ‘grading § a recr reational area. in 


“the Yellowstone National Park was not entitled to additional com--_ 
a pensation for alleged extra moves in connection with its operations | 
_" when the evidence is conflicting as to the number of the moves; 
the circumstances under which ‘they were made are not clear; 
| “the moves may have peen necessary. because. of the failure of the : 
“contractor to coordinate his’ operations with those. of other con-- 
tractors; and the contractor failed to protest against the actions 
> requiring the additional Ree ra 
"RELEASE % ~~ - Cts 


Dee aaa a ot 


60. it is well settled that the failure to except an item from settlement. - 
has the effect of barring any claim based on such item, Therefore, ~ 


a contractor who, in ‘executing a release fails to include a claim 
* for extension ‘ot time is: ‘barred,’ and claim may ‘be. disiissed . 
“ on" ‘motion ——---_- ee Oe ee ee ee Oe Oe ee ” aetna OER eee ee ne 


and rock classifications made by the Government, the Govern- ace 
‘ment’s classifications, which could not’ be made with exactitude _ 

but necessarily involved the exercise of judgment, will not be dis- ; 
-. turbed ‘in the absence of a convincing showing by: the contractor of hae 
--. error or bad faith on the part‘of the Government_i___2 2-2-2 -- 


44 
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CONTRACTS—Continued | 
SPECIFICATIONS. 23 Ass as 
61. When specifications for the construction of laterals sad isis ase 
- did: not provide for the construction of the same by the so-called 
economic grade method and the Government has. failed to bear — 
the burden of. proving by a preponderance of the evidence that the | 
; contractor voluntarily ‘adopted this method as its own, the con- 
‘tractor is entitled to additional compensation to offset the in- : 
= ereased costs of any : reexcavation or lateral shoulder excavation. Lo 
which was involved i in the construction of the laterals and waste- 
' ways by the economic grade ‘method: 
62. When the specifications pr ovided for the classification of excavated 


material as either “common,” “intermediate,” or “rock,” and the 


contractor challenges the relative amounts of. the intermediate | 

and rock classifications made by the Government, the Govern- 

- ment’s classifications, which could not be made with exactitude nee 
- but’ necessarily involved the exercise of judgment, will not be 
disturbed in the absence of a convincing showing by the. contractor | 
of error or bad faith on the part of the Government- 
63. A manufacturer. of a shunt reactor which failed upon being energized , 
after installation. has the burden of proving that the failure was 
attributable to a fault of the Government which was the pur-. 
chaser, when the preliminary tests of the reactor at the factory | 
- Were not made entirely as required by the specifications, and final | 
 aeeeptance of the reactor was under the specifications subject to: 


further testing ‘and a period of satisfactory - operation - after in- 


stallation. However, even if the Government. has the burden of — 


proving the probable cause of the failure of the reactor, this need 


cause of the reactor’s failure: was-a defective. weld22 2c. 


64, When. experience. with the operations. of a roadway contractor for. a 


period of over a month showed that its. equipment and methods of 


.- operation. were | hopelessly inadequate.to work long: ‘stretches. Of 

*, roadway, and the. specifications expressly. permitted the construc- | 

- tion engineer: in. charge: of: the work. to. restrain the contractor 

- from undertaking new work to the. prejudice. Of: work already —— 
started, he did not exceed: his authority by limiting. the spanof - 
roadway: O01. which. the, contractor’ might. work, to--a: designated | 

_ number. of feet. The imposition. of this operational limitation — 


13. 


"Page: 


“ be established only by a clear: preponderance of the. evidence, and: .*- 
- the Government has succeeded in-showing that. the most probable 


100 


cannot be successfully advanced by the contractor as an. “act. of -- 


| Government, converting the termination. for default into a termi- 
nation for the convenience of the ee 
“SUBCONTRACTORS AND. SUPPLIES. pee xe BY ieee tact 
66. Where a contractor claims that, absent. a strike, oes would ig 
_. have been delivered to it.on a certain. date by its subcontractor OF cs 
- supplier, but TO. ‘evidence is submitted showing that ‘supplies a 
~~ eould. have been. so ‘delivered, ‘the hypothetical ‘delivery - date 
| alleged by the contractor will be. disregarded for the purpose of 
| “establishing ( the commencement. of. the. period of excusable delay 
. caused ‘by the a ee ee ee 


“118, 


4 


Bae ee 
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— CONTRACTS—continued ; 
. SUBCONTRACTORS AND SUPPLIES—Continued a 
‘Where a prime contractor subcontracts extra wor k to another duri ing Ss, 


66, 


> 67. 


7 


71. 


performance of a. construction - contr act, pursuant to a change 
article, and pays such subcontractor profit and overhead in excess 


of the limitations defined in the “Extra Work” clause of the pri ime . 
contract for profit and overhead | on extra work, the prime con- ~ 
tractor may not recover the excess payments. The subcontractor 


-maust look to the prime contractor for ‘payment: thereof since the 
same must be regarded as coming out of, or as part of, the’ per- 
centage of profit to which the prime contractor is entitled eee : 
Contr actor’s inability to pur chase steel pipe from its supplier due to 
‘a national steel strike in existence at the time. of submission of 


= bid and award is not considered an unfor eseeable cause of delay, | 
within, the meaning of Clause. 5(¢) of US. Standard Form 234, - 
where the cause of. the delay, that is the strike, was known to.the | 


- ? contracting 1H nL) ats ie oa © eee one Syst a ere a 
In: order to be entitled to an extension of time based on an excusable a 


“Page 


» 358 


delay. under Clause, 5 of U.S.. Standard Form 283A. (March. 1953) ; a 
ad the contractor. must establish by ‘specific facts that. the failure 8 


to complete the contract work On. tine was due: to. causes that 


were unforeseeable by,. beyond. the- control of, and without. the 
— fault or negligence-of, the contractor and its subcontractor_-—u-- + 
Delays by a subcontractor. resulting from a normal business hazard, - 


308 


such as failure of a supplier selected by the subcontractor to-per- 


- form its. obligation, -will: not excuse the prime . contractor. from 


. delay tinder Clause. a3) (e). of - U. 8: ‘Standard Form: 283A, the’ -con- 
tractor. must allege: or prove: specific facts that the failure to com- 


making timely. performance-_.____ aces ERP ade cee ie meena 808: 7 


: In: order to be entitled to an. extension. of time based on an. excusable . 


plete the contract work on. time. was due to.causes: that. were’ ee 


unforeseeable by, beyond the control of,” and without the fault 


or négligence of, the contractor and its BUppliers © tious eke 
Where: ‘a. prime contractor subcontracts extra work to another, pur- 
 * -guant to an authorized. change order: and pays such’ subcontractor. 
profit. and. overhead: in “excess | of the. limitations defined in = the 
s “xtra Work” clause, the prime contractor may not: recover the - 


excess payments from the Government. The subcontractor. must 
-. look to the prime contr actor for payment thereof_ou 2 


_ SUBSTANTIAL EVIDENCE > 


ea 


Allegations of fact made by a contractor that are ‘Contrary to 


findings of fact made by: the contracting officer cannot be aceon’ 


as proof. of the facts thus put in a disputes-2-——<- ey oats ochre! 


SUSPENSION AND TERMINATION nO 
73. Even in absence of a termination | provision, in the. contract, ‘the 


of the Gover nmenit. . Whether. or not the public. interest requires 


a termination for the convenience: of the Government is a matter as 
for administrative -determination.__-----——------------==--~ . 


486. 


267 


a contracting, officer may terminate a contract for the eonvyenience -. - 


_INDEX-DiersT. = ss «XB 
con TRACTS—Continued 


SUSPENSION AND TERMINATION—Continued Page 


“14 A “Suspension: of deliveries: (or: services)” clause, which. is part of: rear 
a supply. contr act, and. which reserves to the Government, in gen-... 
~ eral terms,’ the. right to ‘suspend the delivery of materials or © 
se, performance of services and states that “such right of: suspension Spe 
shall not be construed as denying the contractor actual, reason-. 
Bee pn -able;. and: necessary: expenses: due to- delays, caused by ‘such: sus- . ; 
rie : pension” does not. gr ant the: contr acting’ officer, either expressly: - - 
“sor by. necessary. implication, the authority to. make an: equitable | nnd 
adjustment in-the contract. rice eee eee - 818 7 
. ‘When experience with’ the operations of a: roadway contr actor.for a a 
_.“ period of over a monthshowed that its equipment aud methods of | 
"operation: were’ hopelessly inadequate to. work’ long stretches | of ere 
- roadway;. and the specifications expressly. permitted the construc- E208 
~ tion. engineer: jn charge of the. work to restrain the contractor =~ 
from undertaking new work to. the prejudice of work already ~ 
started, he did not exceed his authority by limiting the spanof 
ee roadway on which: the contractor might work to a designated num- a 
~- * pber of feet. “The: ‘imposition of this operational limitation cannot” 
“be successfully. advanced by the contractor as an “act of, Govern- 
7 . ment,” converting the termination for default into a termination ==> 
a EOE the convenience of the lk near oRnata tig) 
“ UNFORESEEABLE CAUSES . fe a ae os 


. 76. ‘Contractor’ $ inability to pur chase. steel pipe Prone. its supplier ‘aue - 
oo FO. national’ steel’ strike. in existence at: the time of submission: of . 


_. within the meaning of: Clause 5(e) of U.S. Standard: Form 234A, 


= bid. and award is not considered: an: unforeseeable. cause of. delay, pa. 


where the cause of the delay, that is. the e-atrikes was known to. the. =~ - 


-» contracting . PATUCS 2 2 oe eee -f.', BBO! 
Ke A.contractor who is. directed: to: en extra. work: after the. com- 
_.. pletion date of the contract-has passed. is entitled to.an extension — 
ops: of time equal to the number..of days from: the date. the work. was 
ao - directed | until. the date. when. it.is completed, provided. the. con- “ 
2 ~ “tractor has. not delayed the extra work unnecessarily. | 


“GRazING ‘PERMITS AND. ‘LICENSES coe 
GENERALLY Sogo | cha Bat in es ee as 
a 1. ‘Where a eae. destving | to. ) inspect devartmental pecons: peither. tok. eae 
“hr. lows the procedure set up in. the applicable regulation, nor requests Bes 


| a a the hearing examiner: to-issue a subpoena: for: them, it is proper for . 
. . the hearing: examiner. to. refuse. to’ dismiss. grazing - trespass = 


ee ot 


: 2 ae charges on the’ ground that. the party: was: denied. an opportunity 


SOLO: inspect. the: ee eer ere 145 
“APPEALS ay ee Se se Sg en ae a He Saas | 


2 The provision. of thie: general: rules’ of: pracice of ‘thie! Dapartinent, a 
eS: CFR, 1958 Supp., 221. 92(b), ‘permitting a waiver’ of. the ‘late mB 2s 
"filing of a document required’to be filed within a certain time = 

provided the document is. shown to have been transmitted within 

| “that period of time and. received. within 10 days after the filing 
--was required, does not apply to appeals to the Director’ arising ee 
- under the ¥Weder al Range Code for: Gr aging Distr icts_._u: 


1600  INDEX-DIGEST 


- GRAZING PERMITS AND LICENSES—Continued 
— “APPEALS—Continued . 


| “3. An appeal to the. Director of the earn of Land Manavenient under - 
_ ‘the Federal Range Code for. Grazing Districts.is properly dis- 


_ missed where the appeal is not filed in the Office of the Director 
. within 80 days after service of the eneaUne examiner’ Ss decision 
; * OR the AppOUA Nt. 02 tes eh a a 
A, Where, . in an appeal to the Secretary of the auteciok from the dis- 


Page 


missal by the Director, Bureau of Land Management, or. a grazing —: 


appeal under the Federal Range Code for the reason that the ~ 


appellant: failed to serve the State Supervisor and intervenors 


by registered or certified mail, the appellant alleges that he did 
in fact serve the State Supervisor and intervenors by registered. 
or certified. mail, the case will be remanded to the Bureau to allow | 


ne the appellant an opportunity to submit proof of such service_.__. 
Be An. appeal to a hearing examiner from a decision of.a- district manager 
under the Federal Range Code for Grazing Districts is properly 


dismissed where the appeal is not filed within 30 days after receipt, 
of notice of the district manager's decision__-~- Se AE eaters 


6. An appeal to a hearing examiner fr om. a decision of a district man- 
ager dismissing a. request for a dependent pr operty survey “is 


properly dismissed where the issue raised have peen previously © 
adjudicated in a ‘proceeding involving the same privileges, the 


same. parties, and the same property__------ RRR EE SIREEES ee 


313 


300 


300 


hee The Federal Range Code provides that an appellant in an appeal! to 


the Director, Bureau of Land Management, must serve a copy of 
_ the appeal and any brief on each party, including the State: Super- 


| visor; either. personally or by. registered mail, and an appeal is: 
‘subject to summary dismissal where this is : not ge eee 


CAN CELLATION AND REDUCTIONS 


8. A grazing licensee who repeatedly and willfully grazes his wattle and 


313. 


horses in. trespass upon: the public domain is properly subjected si 


to disciplinary action consisting of ‘assessment of damages and 
= suspension | of the grazing privileges on ‘his base property_——--- 


“ a. The fact‘that a grazing licensee has repeatedly been: ‘assessed-and has | 


- paid. damages for ‘prior grazing trespasses’ may be considered:-in 


. determining whether the most recent trespass was willful... a: 
10. A grazing licensee who repeatedly and willfully grazes his cattle and ; 
horses in trespass upon the public. domain is properly subjected : | 

‘to disciplinary action: consisting Of: assessment of damages and: - 
reduction: of the grazing privileges of his base property.—--=--- 

11. Wwaere grazing privileges are reduced - for grazing trespass, the re- 7 
"duction ° attaches: to the base Property. ane moe emt to os tres- 


- passer’s ‘grazing » privileges-__------ Sie Er ete Sg eS ae 


~-12. An offer to pay monetary damages in liew of-a. veduetton of grazing 
= _. privileges imposed for a willful trespass will be rejected because 
the Federal. Range Code. does. not. provide for. monetary. penalties... 

and the reduction. of grazing privileges: is a more suitable punish- 

. ment: for the willful trespass ‘committed ———--n-——-oeoensenn . 


: oye 
. rey oot 
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: GRAZING PERMITS AND LICENSES—Continued ” Se cere 
FEDERAL RANGE CODE Re oe oak ae son 


Page 


13, An appeal’ to the Director of the Bitredu’ of Dania’ Management under” 


thé Federal Range’ Code’ for. Grazing ‘Districts is” “properly dis- 
missed where the: appeal is not filed in'the Office of the ‘Director 
“within 30 days after service of the hearing examiner’ Ss decision’ 
On: ‘the appellant. 


cmb se ps ei ia" “Geil Sa abi sib lmao ares sin moe oy inci pey mm, en ceal‘ss Sams emis ree fey ms DWN ups cms nd Sed Gu Gu ey a 


HOWESTEADS (ORDINARY). 


aa  (See-also Additional-H sniviteads: Bilarged H omestéads, Reclama- cut 
tion: baddecitenge Soldier's Additional OnCsteais; “Btockerateiny a 


Homesteads.) 7 ee is : beg i: 
AMENDMENTS: ale ea a Oe ie 


ig 


a ‘When. a valid application for. a ‘Homestead. ‘entry | is. “filed, ‘and. an 


"amended application. is. ‘later filed for. the same, and additional : 1 
“land, which amended .application..is invalid because.it contains 
a excess’ acreage, “the: applicant loses: his priority. over. an intervening e Toke 
applicant as to land included in his original application and in. ~ 


the intervening Os Gen ee 
| APPLICATIONS | 7 


| 2, When a ‘valid. ‘application. fon! a | homestead entry. ds. “filed nd van 


a amended. application. is later. filed. for. the. same and additional . 
: land, which. amended, application, is. invalid. because. it contains ; Ac 
. _ excess: acreage, the applicant loses his priority over. an intervening a 

applicant. as to. land included i in his original. application. and i in. the... S 


pine _ intervening- application. 
CANCELLATION. OF. ENTRY - 


os Ce * 7 . is, = * * - oh oe", 
Seni bene een Sl eine! 
Sree eet ee ee ee ee ae 


" 8. Where an. entryman fails 6 live. on. his “eritiry vay at qeack five snot” | 7 
‘in each. of the first three years of the entry, the entry .must.:be: ie 


. canceled. Oral a ee a ok 
“4, Where an entryman fails to establish. residence on his. entry within. 12 


months, from the: allowance. of his. entry; the -eniry. must be 
221 ed 


~eanceled Cy a eee a 
" CLASSIFICATION... te a ee eee 


5. Where. a. penorts of. field ezeninations eed" fot contatyi. : jriformation 


> upon. which'a determination can'be.made.as to the suitability for’ 

:“sigeteultural purposes* of land” appliedfor -under ‘the. homestead 

laws, the case. will be remanded: for. further field. exammation--— 
LANDS SUBJECT TO 


177 


6. Land which is withdrawn froin ais under the public land laws is ae e 
not subject to settlement ‘or to the initiation of any claim under 
“the ‘homestead ‘laws even though other land in’ the’s same ‘with- - 


drawal’ may have erroneously been ‘Patented under ‘the home- 
stead law- 


| MINERAL LANDS 


fe Where. land: is shown to. contain incrals in. eae limited quantities 
that. their: extraction would not. justify. the cost thereof, the land 

i _is not mineral in character. so as to,remove it. from the. operation 
of the nonmineral land. Jaws- 


287 © 
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ey 


ee re INDEX—DIGHST | 


i HOMESTEADS (ORDINARY)—Continued., | on = ae 7 Euan a aay eae 


‘RELINQUISHMENT ne Soe Pee ee ee Page co 


“8. Where. a. relinquishment, of: an. ee is. filea atter-s an 1 affidavit. of con- i oe 


ae test has been. filed against. the. same. entry. but. before the. entrym: an é EOE Tes 


_ has” been.- ‘given. actual. or: constructive notice of -the-contest, itis 

to -be conclusively presumed, that the relinquishment was caused | 
by the contest unless it can be shown that the. affidavit.of. contest _ 
“was not good and sufficient, that the contest charge was not true, ._ 


es that, the contestant. was not. a. qualified. applicant, or that the lange Be @ 


a As. not: subject to. the. contestant’s, oer gat a nena be geseG 186 - - 


“quishes his: ca is oa “written relitiquichment™: ‘within. the: mean- ae eee 


ing of the section 1 of the act of May 14,. | aa we some 186... : 4 


10 Where a relinquishment- of a homestead entry and an. affidavit of a 
| “contest against the same entry'a are filed simultaneously, the latter oe 
"mediately, extinguishes the entity, ‘and leaves the ‘contest ‘iéthing — 
“upon” ‘which to MRE ST TET 136 
RESIDENCE” Oo WI ARR ee EL ee ee ee ee 
11. The fo ncat of tue homestead Tae that the. ‘entryman must = 
establish residence on his entry within a maximum period of 12... 
Fe jmonths from the: allowance of his entry is not satisfied by clearing’ 
and. leveling the. land. and cultivating. it, where. the entryman has. is 
| Habeas with’ his. family’ in’ Tented premises, in: ‘the vicinity of the: 
i ‘3 aed Sas Ae a NE Aa ie a ek a ee es B12. 
ae 12. Where an entryman fails to live on his: entry for atleast five months |. 
in each of the first three years of the entry, the: entry: must: ‘pels 
- Ganeeled:: ia eras © di Winn: CASaeiRaN GETTZAG EERIE RE GE eis ee 295 
SECOND. ENTRY SG TOO SS Sn os se 
18, Where ‘an: application for what appears to be.an original homestead peer 
entry: is ‘allowed to ‘an* entryman: ‘who: should have: filed'‘for =a’. ~~ 
“second. entry: for ‘which’ he-was: ‘qualified: and who’ Jaiter® ‘satisfies. ’ 
the: requirements: for* a‘second: entry; the ‘entry’ remains": ‘in’ “effect: ae 
as of the day it:-was allowed ‘andhis obligations under: the home: ie 
i _stead.Jaw. are:measured: from that: date. 200000020 gee 205. 
14, Where an entryman is.qualified to, make a: second entry, the fact that -. 
--his first entry is still of record-does not’ deprive him of his-right:to 


_ 8:,second AULT ona ent 295° 
INDIAN ALLOTMENTS: on PUBLIC DOMAIN | | 5 4b bet ewe 7 
"GENERALLY re er ee 


‘a ‘There is. no. ‘requirement thats an 1 application: for. soldiers’ ‘additional - 
ook ‘homestead entry be rejected on. the gtound, that. an Alaskan Indian, ch, 7%. 
ah claimed the land. under an. allotment’ application which was: filed u 


: after “the soldiers’ additional application. was filed. where it a 


; appears that when the soldiers’ additional application was filed, 
oe: land - was not occupied « either by. the allotment applicant or" cee 


prea - 


ee Ginpropedly: reyeatlig" a Soldiers “additional | ‘aboliéation: in’ "such a, : 2 ; 
a ~-elncumatenices: will be set: asides ios f AIO 


ear en 
fear ee 
ere a 7 
rr 5a 





oar : INDIAN: REORGANIZATION act 


ae INDIAN: TRIBES 


ANDEX-DIGHST 


3 tiie 


, mnt AN L ANDS” eo 8 err a poe . ace oN? oe : _ 
0 GEDED LANDS (06S hosp pattengcie fertiradty Amis Seti aes Page 
2 i A statute. which. purports oo + ratify; a: -cession. seereenienk: by: wehieh? 2 - 


hee Indian; tribes k= hereby. -cede,. convey; transfer; ‘relinguish — a 
‘and’ ‘surrender forever. without any.-reservations, express: or:im- — 


a . ...Dlied, * #. 9? operates. to. extinguish: completely: the: Indian-. title - 


to the. lands. involved ; and.a subsequent reservation of-a portion - © & - 
“of those lands by the: Secretary of. the Interior for school. and Bil aes 
ey agener, purposes for. the .benefit’ of the Indians doesnot’ revest. ~*~ 


fa ne a 


;, title. in, the,. Erie ctenceare fee: Tere RCE : 10. ran 


‘LEASES AND PERMITS 
2 Generally — | 


oe 2 ‘The: fact: that the. Government: over:a: oie petiod ‘of: ‘amie? accepted es | 
-_ “without. objection lesser royalties than‘it later finds: arédue under 
3h terms of a _tribal-mineral.lease does-not-stop it from: asserting. Se not. eed 





a claim for additional novelties 


"Minerals 


eS A provision. in a tribal rimeatone, lease. Bermitting the: lessee: to. raedace: ‘e scat 
at costs, of “transportation, and treatment” .in: determining. ‘the: net 2 ee 
Value of its production. is limited: to those items and.does not. give ~— 


| BR pest of the lease the right. to. deduct all of its. general: mining 
ee i or | ‘quarrying costs. 


oe 


aon Se ee ee ro 
ee oe oe ON ee ee ee ee ee i 


ae 7 78 


Ll ‘The authority, provided. by. sechion. 3 of ie Indian Beorzanteadton oa a . 
to: restore lands to. tribal. ownership extends to former tribal lands eg 
“of an. Indian reservation where, by, legislation enacted. subsequent. ie 


i < | to the extinguishment of Indian title, a tribal interest.has been 


“created in the - proceeds derived from the sale of such lands_ = 


ENROLLMENT | 


oe ‘The taembérshin: roll of the Osage: Tribe apprnyede in- 1908 byt the ne Rees ae 


_ retary. ‘of, the’ ‘Interior. pursuant 'to- the- act of June 28,: 1906: (34. 


- . Stat. 539). constitutes the final.roll of members. of the. Osage. Tribe 


/. among + whom the tribal estate was divided and thereafter. persons. ees 
* cannot. be added to that roll and, in the: absence. of- enrollment, wa. 


| “cannot 8 share in the division of the: tribal estate sf 


—o INDIANS ee ie 
A _ “FISCAL AND FINANCIAL AFFAIRS 


ee ‘Upon termination of the trust;: which had: tratatebred: only ‘the Jegal:.. eh 
title to lands and the future income. therefrom to a-trustee, leaving. 
the beneficial: title’ in’ ‘the Indian creator of the trust, the suspeéni-’ a 
-sion of supervision ‘by the Secretary: of the Interior or his author- a 


‘“Iged- representative: -over~ the trust. property “is” lifted: ‘and ‘such ae 
supervision. resumes as though the trust had never been: made. 22 2 : 

“2. United States. Savings:; Bonds: purchased with: the -income. ‘accruing’ done 
nates from restricted:Indian. lands during the term of.a trust: agreement fe 
ae under, the supervision ‘and : control: of; the: Secretary:: Of 
Be, a - the: Interior, Or: ‘his: authorized ; representative: upon. termination _ : 
: : - Ec, 7 - ott the. GOIRUSTE A neta ecactieinineecesein needa 


a 


- INDIANS—Continued 





t 


“FISCAL AND FINANCIAL AFFAIRS—Continued ETRY SACRE LTP Dase 7 


“3. Pursuant to" ‘conveyances: ‘of* ‘restricted Indian’ ands ‘approved ‘con: a 


‘ditionally. ‘by: county courts in: ‘Oklahoma: under’ a trust’ ‘agreement, 


‘. the Secretary: of the Interior or his’ authorized representative can : 


> suspend temporarily;:(during: ‘the: term’: ‘of the’ trust, supervision | 


over the collections made oF income: ‘Er om. the: e restricted lands.-_- 


+s IRRIGATION, CLAIMS , 


452 we = . 


(See. also. Bureau. of Reclamation, Bminent Domivin, Rettarnation 7 


| Lends, Torts, ) 
DAMAGES 


7 Where. claimants. are: not: eeaeaenieal by:‘counsel;: every opportunity» mn 


- should. be. afforded: them ito: make: whatever. ‘presentation. they may 


deem Gs eiclias ere are ee erates speniera ea 


iy WATER. AND WATER. RIGHTS- 
Seepage : 


2. : Where seepage -water fror sources other: than Bureau of. Reclamation” ae 
facilities: were: sufficient: alone to cause ‘damage to property, the . 


owner ‘thereof ‘cannot ‘be: ‘reimbursed. from funds ‘made. ‘available 
- under. the: Public ‘Works: se a ater Act, 5 1960_—-——-o 


Pe MINERAL LANDS | | 
‘DETERMINATION OF CHARACTER oF. 


191 


4, Where land ‘ig: shown: to. ‘contain: minerals: in’ ‘guch’ linitted :iiienttiies is 


that their. extraction’ would’ not justify the. cost. thereof, ‘the land 
is not. mineral: in character ‘so as'to remove it from ‘the’ opération 


“ot the nonmineral land | Jaws_—2———-—----- oan 


‘MINERAL ‘LEASING ACT. 
_ APPLICABILITY 


on The Mineral Leasing Act. of Webruary 25, 1920 (4 Stat. “437% 30. 
~ U.8.C., Sec.'181 et seq:), applies ‘to lands ‘within rights-of-way ~ 


: granted by the United States whether they be’ easements or “lim- 
- Sted fees” granted with a ‘reservation of the minerals to the United | 
‘States, ‘except ‘to the extent ‘that. that act: has been’ superseded 


by) a special leasing law. yapplicable to such Hehte-of-way_—-—-——— 


995° 


MINING CLAIMS ner : ee ee o <a | - 4 
 (See-also Multiple Mineral 1 Development. Act 0 and Surface Resources > 
- Act. ) a - . 7 
“GENERALLY | 


“common: VARIETIES. OF MINERALS - 


2 To satisfy the requirements for. diseoreey: on -a placer. mining eal oe 


160. 


_ * located: ‘for. a: deposit ‘of clay; it.must.be shown that the clay is - 
“not only marketable-at:a profit: ‘but: that: it is not‘a- ‘eommon ° clay 


+ suitable only for ‘the: manufacture of eiinasy brick, tile, pottery, 


a es and. similar’ ee eee ~--- jo. 


MIN ING CLAIMS—Continuea 


| 2 _,,. COMMON VARIETIES OF MINERALS—Continued™ oe “Baas: 


3. A. deposit: of clay: which contains. impurities: ‘useful as flux material: in - 
the manufacture of sewer pipe. but: which is not.of‘an:unusual ‘or 
| exceptional nature. is a common. clay: where: it is! clear: that: alk 3.3 
| ; common. clays possess. the same. substances: and in: more: or’ less . ae 
a . the same: diate = 4 ee ae 63 
ni ‘CONTESTS _ aes oo ee fered oe oe eee ee “ss 


_  reeéived. notice of. adverse charges against his aims, fails to 
a answer the charges as required and fails to. appeal from: a decision , 
. holding his claims null and’ void, and where the’ claimant takes _ 
"ho action with respect to ‘the claims for 25 years, the decision | . 
. declaring the claims. null and void is conclusive: and will not be ~ 
. reopened if the. interest of other parties under oil: and gas: ‘leases * 
issued by the United States: havé intervened: in‘ the absence: Of 
a legal or equitable basis warranting reconsideration._2..-__- 160° 
is Under. the Department’s’ rules governing: Government. contests: against oe 
3 ‘mining claims, . where. an.answer.- to-a complaint: is filed. Tate the . 
co allegations. of the: complaint. will : ‘be. taken as admitted ° by the _ 
- eontestee and the case’ ‘decided ‘without a hearing by the manager, : 
and the. Secretary is. without authority. to’ waive the rules to. “Der- | 
~ mit the late filing of the answerno ne ee ee . 811 
6. Upon appeal from a decision. of a. hearing examiner in a contest ‘against - 
~@ mining: claim, the Director. of. the Bureau of Land Management, i 
and in turn the Secretary, can make: all findings of fact and law 
‘based upon: the record: just as though each : were making: the. 
decision in. the first: istence ee 232. 
" DETERMINATION OF VALIDITY Bees te 


1 Mining claims whose invalidity. is demonstrated by. matters of. aes 
are to be declared null and void’ by. the. manager, of. the land Office 
- without the. necessity. of further proceedings-—--_._.-_-__- 69 
8. Where the Government brings charges. against. a millsite claim alleg- | 
ing that no present use or occupation of the claim for mining ~ 
_ purposes is. being made, and a prima facie. case is established. in 
. ~ support of the. charge, the burden ‘shifts to the claimant. to show ae 
é ~ eompliance with. the provisions ‘of the ‘statute.__._-_- pair aesty Wate rar . 42. 
es ‘Mining claims may be declared null and. void if the claimant, ‘who 3 
received notice of adverse charges against. his claims, fails’ to _ 
+. answer the charges as’ required and ‘fails to‘appeal froma decision -'— 
“' holding: his: claims null: ‘and void, ‘and’ where the claimant takes. 
‘no: action: with respect’ to. the. claims: for’ 25° years, the decision. 


| declaring the claims null and ' ‘void is: conclusive’ and will not:be. 


hd reopened if the interest of other parties under oil: ‘and. gas. ‘Teases Be 3 
issued: by the United States have intervened, in the absence of a 
rs legal. or-equitable basis: warranting reconsideration___------_-__ 160; — 
10. ‘Where ina contest brought on an application for’a mining patent ~~ [ 
Sit ie determined that no. ‘discovery: has been made‘ on the claim, the | 
ie ieee) result of this determination: is ‘thatthe mining’ claiimis =: 
~~. dnvalid, even. though the’ rDenaranent purports only. to reject: ime othe 
application, for: patent. Se Be — - 417 


22 ie > 2 : - 7 “INDEX-DIGEST | 
MINING CLAIMS—continued 
— DETERMINATION OF VALIDITY—Continiied- 


| “Page ey 


11, There ig no- reasonable. or: ‘logical: basis: for: the e Depatttiient’s practice’ woke 
in some: mining contests involving: applications for patent ‘to- reject oa 


-.the application. for: lack of Edicovery on. the. elaini but* ‘to: regard i aa ae 
=the: elaim. as: being valid fee CR Ce io een mee ALT 
a2, ‘This Department. ‘may. declare. mining. claims nulland void: after a ee 


a determination that the claims ‘are abandoned. has become final, “a a 


‘covered by. the. abandoned. claims withdrawing it. from. the. -opera- 


Reig such ‘land, except. in accordance with. the withdrawal. order, 
| “are, Le ye aera a eC 


aye flaw 


i DISCOVERY: . : 


ana: if, at that time, an-Hxecutive Order attaches. to the land. 
: 2 tion of’ the public land laws, further assertions. of property. rights. . - 


160- 


18. To. satisty the. anemia for: aiscoay ona. 2 placer 3 mining: claim ; a . 
» located for'a deposit. of: clay; it’ must be: shown: that the clay is not i a 


eye oe __only, marketable. ata. profit. but that it is: not’a: common clay. suit- 


oie . and: Similar. productSs22+ 2) -ioane3 Sas a he ee 
14, A‘deposit-of:clay: which -contains ; impurities. ‘sett as flux: air 


we able-.only for. the: manufacture: of ordinary: brick, tile, ‘pottery, - soe 


63 7 


| ae in. the. manufacture: of sewer: pipe. but: ‘which: is. not of an. unusual 7 7 
OF, exceptional. nature. is-a common clay where itis clear that.all . 


. common. clays. ‘possess . the same ‘substances. and. in more corless 0. 


the same. egreG soe es 


oR : 2 : 15. ‘Where in.a- contest brought: on.an. application. fora mining patent _— 


_it is. determined that no-.discovery. has been made on the claim, 


_-the. - necessary result, of this determination. ‘is: that: the. mining 


claim. is: invalid, even: -though | the Department purport only: to — 
reject: the application for patent__-----+_2- ii ees oI ee oe a oe 


“16. A discovery of appreciable mineral values ina small exposure which ae 


417 


is unrelated to other mineralization is insufficient to constitute’a © ae 


. valid: ‘discovery of a valuable mineral deposit where other, expo- - 


; gists 
ee 


“sures “on ‘the claim ‘show no mineral values..__-_- iar ayer ey ane 7 


fe Oe = mining” ‘Claim: is ‘properly: held null and void in the absence of ie 
| ~ evidence showing the discovery of a valuable mineral deposit: — 

: “which would: justify’ a man of oridinary prudence jn the further . 
expenditure of his time and’ money. witha reasonable. prospect of 
“success” in an effort to develop. a. ‘valuable {aca gies ee 


_HEARIN Gs. 


18. A hearing j ig. snot retired by depactnedial practice or ae the require- | De hc 
| ments: of due process. onthe rejection ‘of: an ‘application’ fora oo 


patent. on: mining. claims. which, 26 years. before. the ,application . 7 
was filed, were declared null and:void' by.a. default decision after 


. _. notice. of charges against. the- claims, including a. charge that. the | 
. -. Claims.-were. abandoned,.and_. an. opportunity for a hearing thereon ; 


7 were given the record. title. owner. ofthe. claims... 22 se 


19. ‘Mining claimants. who. assert. that: ‘placer. claims ‘within the. bound- aa 


160° 


vgs a aries. of. the. ‘Navajo reservations. are not. on. Indian. land. because = | 
. ~,. they. are. relocations: of old; locations, which. were. excluded. from 


the reservation will. be: afforded an” ‘ opportunity to present: evi-.. 


“¢ dence of the facts ‘upon. which they. rely: to: exclude the: ‘claims. oe, 3 


ae from the - Feservation-~-———-—-----—------ ae aoe pe aes,” 


“INDEX=Did# st 


MINING | CLAIMS—Continued 


LANDS SUBJECT TO 


in outstanding oil: ‘and gag. eases and the requirements of. the act. ae a a 


“Of: ‘August: 13; 1954, “under: which the’ eclaims might. have been vali- 7 . 
is = dated; were not! metus Sy ee Ng eee 
: an Land embr aced in an oil and gas prospecting permit becomes sibiect: me 


oe: taineral location, all: else being-regular, as soon as the permit oe : . 
expires. and. not:only. when: the. notation..of the expiration of the. sou 


a permit, is. made: ii. je pee 2 
Be. ca view of the Department’s regulation that lands. classified:assuit--~ 9 
able for disposition under the Small ‘Tract Act shall.be segregated 
ae from: all: appropriation; including: locations under the: mining laws, oe. 

: mining: claims located. on lands. earlier: classified. ‘as: suitable’ for — 
2. “disposition .as.small. tracts are: {ivalld- sg 
., 728. Notices of: the location of: mining. claims on. lands: covered -by lease ie 


69 


seek - issued. under: the. Recreation: and Public Purposes. Act: are. properly _ ae 
rejected: ‘because: ‘such: dands: are: not subject’ to. mining. location ~ 


-cuntil the Secretary of the Interior has adopted regulations per- See 


me disposition: of minerals. under the: mining laws ' ‘on. | such ree oie 


“MILL SITES. 


ot 24> a vague’ intention to use: or occupy “land. embraced. ‘ina. whillaite wae 


claim. for. mining or. milling. purposes: at some time in: the. future is. 


“not sufficient’ to comply ‘with the requirements of section 2837 of - ae 


ee - the’ Revised. ‘Statutes. for. obtaining’ a: misites 228 
ee 25. Anmillsite laim-is: properly. declared. invalid where the claim is. ee at : 
re occupied: or used for inining ‘or. milling ‘purposes 220220 oo = 


“PATENT © 


: 2 38: ‘Where. in a . contest brought ¢ on. ‘an. ‘application: for a “mining ‘patent 
=ee ‘itis’ determined’ ‘that no discovery: has’ been. made’ on ‘the claim, 3 
___. the necessary result of this determination is that the mining claim’ 

8 dg | invalid, even, though: the: Department purports: oy co o Felect ‘the. sae 


ae “ aippliedtien for: ater a 





te yy 


: 20, } Mining claims are null and void whiére’ tiie ising ate located ‘ites © a. Sony 
| “December 81, 1952, ‘and prior. to: February. 10, ‘1954, on” ‘lands then: : : _ 


60 


i 2 oe = " 7 spares ae eee ease a e Peers oor . “Atas eer ae aa ae ay ae ny 
NANOS 2 acs ee uae” 49 oe 


The 


ae 26. Where the Government’ brings: charges against~a millsite. “claim, fee ee 
. ~Alleg ging: ‘that: no present use or occupation of. the: claim for : mining af 
purposes’ ‘is being. madé, ' ‘and a ‘prima facie case. is: established nas 
: in ‘support: of the. charge,’ ‘the burden’ shifts® tothe claimant’ to 
2A shows compliance: with, the provisions: Of the Btatite 2. fe 
ns 27. Where. land located as a’ millsite is not. being used for mining and". 
es ~ milling: purposes -at the time a. patent: for: -it.is-applied ; for, the’. 
-. s: applicant. must show. occupation: ‘by. improvement Or: ‘otherwise - 
+ sufficient :to- evidence: an: intended; use of the claim:in:- good faith, — 
; “>for mining: and, Tnilling purposes: and. where. the’ only: improvement. 
oe i » on’ a claim-is an. ‘excavation. ‘useful ‘only: if. a: projected mill is: built 
. re 2 OD. adjoining: claim, ne equirement.-¢ of the statute > has: DOr, t been 


‘ 24 i * es Le _ cae -INDEX-DIGHST. 


: MINING CLAIMS—Continued | 
ce _POSSESSORY RIGHT 


“29. After location of .a: mining. claim. but. prior. to: aoe a mining he 


“tage oe 


. claimant. has no, rights.as against the. United. States: but, is.a mere 
ie licensee. or. tenant, at will; che, acquires a. age of. exclusive Lee oo 


rt ah aie 


ae POWER SITE LANDS ° 


ie A notice. of: location vot. a niacer mining: claim filed pinisuant ‘to eaciion 


at 


40f the Mining Claims Rights Restoration Act‘is not to-be rejected : 


iecae the. person. filing it has-not submitted proof ‘of ownership — 


© 3 % of the claim since neither the statute nor regulations require:that © - 
Ave such proof be submitted at the time of filing; but before the filing 
_ is accepted: the-person may’ ‘be required to. submit a’ ‘showing that. 


Pe he: is the owner of the claims: or: authorized to make: eo > fling on ae 
©. 2» Spehalt of the owner 2. 026552205 ene ce ee a 
“sh. ‘The Department aceepts. the. decision’ of the United. States: District yee 


181 


- Court in MacDonald v. Best. holding that the: Mining: Claims. Rights : . 


- Restoration Act of 1955 doesnot provide ‘for, or authorize, the — 


» forfeiture of mining claims located on: ‘powersite lands for failure _ 


Of the claimant to file: a copy. of his notice: of: location in the land 


_ office within, the time specified in. ae ee | 


SPECIAL ACTS 


- 366 


82. Mining claims are null. and: void. where the: claims are. located eee 2 
. December 81,-1952, and prior to Febreapey 10,1954, on. lands then - . 


° ‘in. outstanding oil and gas. leases: and the. requirements. of the act 


> Of Augie. 18, 1954, under. which the: claims might. ‘Have’ been - 2 
| 69. 


validated, were not: met. 9 le ee en ee 


+ 88. The Department: accepts, the decision: of the United Stata: District 
_ Court in M acDonald vy. Best holding: that the Mining Claims Rights = 


~ Restoration Act. of 1955 does not ‘provide for, or. authorize, the 


"forfeiture. of mining claims located. on powersite. lands for failure 
. ; of the claimant: to file a copy. of his notice of. location in. the land 


office within the: time 2 sbectficd. in. the. i ae 


‘SURFACE. USES - 


“84. st HE statutory: requirement for mailing by reese aa mail of a cae | 


3660 


of the published notice described in section 5 of the act of July 23, | 
1955, to a mining claimant ig met’ by’ the: mailing of the notice: by: 


registered. mail to hig. address of record and it is: immaterial that. Se F ae 


he may. not. have: ‘personally received the notice: because he did 


~ not-live at the. address_—.-.-2.- See A ee ee ee 


“8B, A verified statement required under. the act. Of J aly 23, 1955, is prop- 
erly rejected. and the use of the surface resources denied to a-- 


_ mnining. claimant who files. such statement. after. the termination. 2 
| “of the period of 150 days | Prescribed by the statute for. such fling... 


; TITLE - ne . wee ee = 
| eae An: doplicant’s for. ecient to. mining caine: ean nara claim: to: — a 


- bona fide purchaser for: value. of.the claims when . -prior ‘to and:at 


7 the time of his purchase the public’ records of the Department — . SS 


ot ’ show. that the claims had. been. declared ‘null. and void and the 


| : appileantia . own abstract. of title shows. entries on. the county. 


_ INDEX-DIGEST le Bp ee 


. MINING CLATMS—Continued 
_TITLE—C ontinued . 


“records: of:issuance: byt the United’ States ofan: ‘oil and gas ledise on pS 
part: of: the: land. in the: claims ‘and’ of a patent: on another. (part of © 


Page 


ie the: neta CET ae 160 ; fae 


WITHDRAWN CAND OO ee | | : = 
“87. Mining claimants ‘who assert. ‘that! placer’ claims within. ‘the. oun a 
ties of the Navajo. reservation -are not. on. Tidian land: because 
“> “they dre relocations of old locations which were excluded fromthe 

reservation will be. afforded. an opportunity to ‘present: evidence’ oa. 
_ of the facts upon which they rely to exclude the claims from” 


3) fe. weservatlon 3.5 cee a a ee 


8. This Department. may. declare mining ‘claims. null and void after a bd 
| determination, that the claims are.abandoned:has. become final, \: 
and if, at that. time, an Executive Order. attaches: to. the land © 

4 covered by. the: abandoned. claims withdrawing it from the opera- — 

| _ tion. of the public land. laws, ‘further. assertions. of. property: rights | 

_, in..sueh, land,- except, in. accordance with the: withdrawal ‘order, 
| are PCCD awe 160 


MULTIPLE MINERAL DEVELOPMENT ACT 


VERIFIED STATEMENT 


1. ‘Where a statement filed: purguatit to eattion 7. of the act.of aneant 13, et 
_ 1954, does not on its face show that it was sworn to, yet infact it’. 
. was. sworn t0,: the- fact: that. the oath was: administered. may be. 


. | shown by evidence outside the POCOTd oes See 69 aie, 


2. The signature of a corporate officer to. a. verification of:a. sfaierien ee: 
filed pursuant to section’7 of the act of August 13, 1954, or.the. °.. 
. corporate seal stamped on each page of the statement. ‘isa. sufti- co 
cient signature, to the statement, ifa signature is necessary-——.-- - 69. 
3. Where: an officer. of a corporation filing a statenient pursuant to. sec- i 
«tion 7 of the act of August 18, 1954, subscribes his signature. toa 
-- statement that.he is making the statement.under cath and a. 
-... notary public signs and seals an acknowledgement of the. officer? ies 
_ signature, the statement is considered to have been made. ‘under a 
oath and thus verified_.o-.---_.--.---_- eet i ata GR e. 


. 4, The. verified statement. filed. by a mining. claimant pursuant:to. ‘sec: « : : 7 
, tion 7 of the act of August 18, 1954, must. be under. eae ee 
NATIONAL PARK § SERVICE | AREAS Z: 
_ LAND se 
Use 


4 In determining t the 5question of raelay, or excuse for. diotay-t iy. the City 7 se 

| ; and County of San Francisco in its eoustruction ‘of the-water __ 

=o power system permitted: py the Raker Act in Yosemite National ie she, 
Park Stanislaus National Forest, the City’s operations. sinee the. 0 


| - passage of the Act must: ‘be examined because the United States : ae rae | 


"ig not bound‘ by laches or neglect of duty on the part of its’ ~~~ 


ae, officers and ‘igetitent 2 itp ee BOSS ee 


i NOTICE Hes oo re eee eee ee ee 
2 Tm . CaaS Agape fF is . ' b Reg EES: ee eo erp cE Ae ot as " ori Fy ae 
: a a . eahr. F : = 7 : Pee Mee rae: ries a ne re aR : ear 


‘ Page 
1, The statutory requirement ‘for: mailing: by registered riaik: 6 2 aga on 


“registered mail to his address of record and it is. immaterial: that 


| . “not live: at ‘the: addneRs_—_ ok ence te cae oe owes fone 
ae = Junior ‘offerér: for’ an ‘oil and: gas’ lease Is. not. entitled. as a. eae Of | 
2 “Hight: to notice of actions taken ‘ ‘on’ a |. pelor. Offer nang 
| o om AND. Gas. LEASES , ei aut ee ok ee 
| | GENERALLY. : ee a Ra ee ae PAA TPE | hae 


ae gurcar | 


ee of the published notice described : ‘in. section. 5-0f: the: act: of Fuly: 23, . - f 
"1955, toa mining. claimant. is. amet. by. the. mailing: of the notice: ‘by. 


"he may hot have - personally. received. the. notice. because. he: did sy 2 rea. 
289: ‘ 


298 


og, A. are ete for s an- oil and Y gaslease i is notventitled é as a shatter ot, a ae | 


« tight to notice ‘of: actions: taken on. a ‘prior offer_- ee paakiencr ee ae es 


las oa inforinéd “ot an: address‘ at. which ‘communications: 


* fromthe ‘Departinent éoncerning the: offer’ will reach him and if 


i 2. Ati ‘applicant for an-oil’ and- gas” ease has® the’ duty: of keeping the i tees 


he fails té do: so, ‘rendering it ‘impossible ‘for the’ ‘Department. (oe 


~- Send | him: a leases he will me ‘Considered to: have: abandoned his - : yee 
7 is : : ; ee steed tes St dattdne Soars dca 5 Ge Be : e - 805 - 
uci, 3. Although: the. term: “primary. berth sedi in. 1. the: Mineral: Leasing. Ath sy spe 


—6« to apply to a non-competitive air and. vas Tease ordinarily. means. = 
the initial term of years as set forth in the lease, the legislative. 
Satory: of ‘section: 4(d): of the ‘Mineral: ‘Leasing ‘Act Revision of <- 


7 2 1960,: ‘is: -such‘as:.to require: the: corniclusion that;: ‘as there: used: it 
Sie ce “means: ‘all: periods: in‘the life ‘of the: lease. Brior. ‘to. its ‘extension by - 
on oe 7 Treason. of. the peccacuon: of: on and: uae ‘in: paying’ areas i 


ACQUIRED: ‘LANDS: LEASES 


os Acquired™ lands’ oil ‘and gas lease ‘gpplieation’ 4 ‘wil “not be rejected 
“for failure to comply. with a requirement added to the ‘public land A 


857 


a | “leasing Tegulations’ ‘if it is doubtful whether’ the amendment of | ee 


“the: public and’ ‘leasing regulatiotis’ which added. the. require: 1 eo 


: a “tThent — also. applied to acquired ‘lands ‘applications ~*_*---__ 
kB Ati i acquired ‘lands: lease offer“for land in which the ‘United: States 


“owns only® a ‘fractional: interest* ‘in: the. mitierais’ ‘may: ‘be: allowed’ . 


a “where ‘the acreage applied for’ exceeds 9 560° acres: but’ the: excess 


“ye 
a 


ed eels not: more’ than-10-percent-over-2, 560: actes. i eae eS a 


6, An ‘acquired lands lease offer for land in-which the” United - ‘Sates: “ 


i as -OWnS only a ‘fractional interest: in the minerals: is defective’ if it 
3. Gs not accompanied: by @ statement. as. to ownership: of operating. cee * 


tights in the interest not owned by the ‘United States, and the 


"offer confers no priority upon the applicant until such time as the 


statement is filed 2 fee ae ce: 
oa. An. ‘offer: to lease. lands for. oil and.-gas: which’: covers lands: in- OXCESS. oa 


Of: 2, 560. acres. by: less- than: 10: “percent. will not ‘be rejected, with . © 


-loss:of priority: where. the: offeror mistakenly. thought; that. his 


a: offer. Was. within the: acreage: limitation. because. the United, States. | 

| _owned. ‘only: Q.. res) percent: interest. in the-oil and. PASe abet eee | 

Re. An ‘application. for an acquired lands. oil. and, gas lease i is. s iongrepenly to 

_ rejected. ‘where the applicant does 3 not accompany, his. application . 

~ with a statement as to whether’ he is the sole. party. in interest; = 
as required, for a public land lease ¢ offer. -_-——- Leen = onan 


Satrey , - 
4 


4,325: 


“885 


885. 
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9, An: -acquired.. lands. ee offer: POF. land: ‘in: which" the United: States. rae Shae 


Owns only:. a: ‘fractional. interest: inthe minerals: may be allowed — | 
- where the acreage applied for exceeds 2:560: acres: but: the: excess. Boe BE 
is not: more than 10. percent over 2560: ACTOR 20 Se Coes B85 
“40. ‘Under the former: Departmental: regulation. foverning acreagedimita- ea = 


_ tions, : an offeror; holding éxcéss acreageat the‘ time of filing an 02 3 


offer was. entitled: to.30 days: within which'to reduce his: holdings : * 
~~ and if he did so within that time his offer did not lose:priority-as ©. 


of the time ae oe me os 


APPLICATIONS 


“rejected where: the applicant doés not accompany his’ application of eo 


“with a. ‘statement: as to’ whether he ‘is the ‘sole: party i in. interest, | 


at gh “BS required for-a ‘public Jand- lease. Gieraoe es je Pe | : 208 < a 
ae ae 12. An oil and gas lease offer is properly rejected where thé land auplied ee at 


‘for is covered: by outstanding leases even. though such leases may oe 


ae ~ have: béen. improperly extendeds aoe ee - 189 : so - 


ae 3, ve A Joint oil. and ‘gas- lease oifer signed by- only- -one of the offerors: is. ‘ ae 
eee ; incomplete and. must: be rejected in its entirety.; it-cannot be ¢on- “~~ 


’ sidered ds the individual offer of the one signing 27S Py: 


14 The manager of a land office has-no duty or authority’ to- ignore any jae 
oe of an. oil and: gas: agai Offer | in ‘order to regard itas a. 


valid’ Ofersae 2 es ee es ee bat, : 223 . : < 
Ab. Where a. lease i is issued on: cusueveyen land. pursuant to-an: -applica- — eae ae 


~ tion ‘which partially conflicted with a prior lease ‘and the sub- ~~ 


7 : --Sequent. lease omitted: part: of the ‘land: applied. for which. aid not. . Pe 
conflict’ with: the’ prior ‘lease, thus creating‘ a. ‘hiatus between: the > 


tes -description- in-the. subsequent lease-a- metes: and: bounds deserip- : : 


amended. ‘Where ‘leases: for- unsurveyed, land partially - conflict. - 
with: outstanding” leases based upon prior offers and the. conflict. ‘ 

ean be eliminated by. excepting ‘the areas ‘in conflict-from. the - 
" . descriptions in-the subsequent leases, ‘the subsequent leases are 


two! leases; and where’the hiatus’ canbe closed by adding to: the a cn 


) tion: of the land in the: hiatus,:the subsequent lease will be. ‘SO oan . rae a 


oe a properly: canceled as'to the area in‘conflict by-ex¢epting that: area: oe : te ee : 
+ from the lands included in. the subsequent leases isos 2 se , 2 


v4 6, ‘The first applicant: for-an-oil and gas-lease acquires. no vested Hight Dota 
| to Have a’ lease issued to him but ‘only’ a right to be preferred. -** 


over other applicants -if a lease is’ to be issued, and‘his offer is. — tS . ied 
~ properly. rejected:--if the land applied. Aes ds subsequently leu : re a 
drawn ‘from’ mineral ‘leasing suis ee - B15 | . 


2 x 17. An applicant: for an‘ oil and gas” lease has the’ ne of. keeping. the oe 
Department * informed ° ‘ofan: ‘address at which - ‘communications = 


from: the: Department concerning. the offer will reach: him: and- if : me ; a ae 
“she: fails to-do so, ‘rendering ‘it: impossible ‘forthe Department: 1026 £2" 


‘send. ‘him a leasé, ‘he! will: be: considered: to have abandoned his fe. 


a wee, 2 ie ae eee Ges ae ee i eee er ee ee a = 


= 18. When an oil and gas lease offer is improperly excluded froma draw-. 
ing to determine the priority of conflicting, simultaneously-filed. 


Offers; a new drawing. must be. ~held_-_—----------------------- 4 09 - : tees 
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wo pet 
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me 


23. 


| a 


_ 
: mo 


‘Under the’ foritiéer departrnental: restilation’ governing. ‘acreage: simttai’. a 


oo an offeror: holding’excess “acreage ‘at: thé time of. ‘filing an 


ee offer’ was entitled: to 30: days within which ‘to reduce ‘his holdings — 
and. if he.did-so. within that time ‘his offer: did not lose: Eon: as ; 
Ot the time‘of Ming ie ee ee tes aE eee _ 
: An offeror who. files less. ‘than: the. ‘required: 5 Copies of: his’ ‘offer 
' retains: ‘priority’ of. filing if he files the’ Gi Ndi number of core oS 


within: 80: Mayers eg ee ee 


“Page 


ou and. gas. lease. applications for- uasieyeyed’ ‘ends will’ not: be 


- suspended’ pending. actual. survey to establish whether ‘a:portion > | 


sof. the. lands applied for conflicts with prior. offers where deter- _: 
,, minations. based.. upon. the. applicants’ description ; of :. the. : land. 


Show: ‘such conflict. and there:is. no evidence Shae the conilict. does 
MLO ORAS ca a ee ec _ 


One who. fails to. appeal from the rejection. of an . oil andl gas. fees ane 


offer. is. ‘not. entitled: to. reinstatement, -of. the. application - with. 
- priority over an intervening applicant, even though the ae 
was. OITON COUR in pina eee pem ee SE eae ee RN ae ee hacerlo ee ae : 
The partial rejection of.an oil and gas. laniaa: appileation: aad, the 
partial cancellation of. oil. and. gas: Jeases - are proper as to ub- 


40. 


.. Surveyed. lands which, - according to.-determinations of the |. 


. Cadastral Engineering Officer. based upon: the applicants’ descrip- 
_ Hons | of the Jand, conflict with leases issued Dusk 1: -DHOE 


: A A withdrawal ¢ of. an on and gas tease offer. wecaived. over the signa- 


ture. of. the applicant. takes effect from the. jnoment it is filed and 


244 


all rights and: obligations under the offer are at. an end ¢o instante — - 


and this is:so even moue the withdrawal might have. been. filed 


by. MISth kee ee sci Re ee Re cee Fe oe ae ae 
Acquired lands. oil and gas. ‘lease applications. will not be rejected. 


850 


. for failure to: eomply with a requirement. added to the public land Boe 


_ Jeasing regulations. Ae it, is. doubtful whetlier: the amendment. of 


the public land leasing. regulations which added: the requirement. be 
208 


also applied: to acquired. lands. applications__-_.----. ch ae Seg 


Land included in an outstanding oil and-gas lease is not. available”. 


- for leasing to. others: and an: arplicaton: for such Jand must be an 


- rejected__..-+-.+ Re ae Asa Re UR I ee Be si ee aS ce eae aera a 
Tad included..in an outstanding oil and gas lease is not. available . 


~ for leasing to- others and: an application fo lease such land must. be 
, Mejected shah Se Sia eee ee : 


229 


Oil and gas lease offers: which donot. aes “with. the maananteey: ae 


- requirements of the. regulations must be rejected without priority, ae . 
. and. in. offeror’s unfamiliarity with new requirements which are 
. not referred.to in the.oil and gas. lease offer form required to be os 


. used by : applicaiits is no. basis ‘for. allowing. oil. and gas lease 


oe offers which do not-comply with .a recently adopted regulation. for 
tv aed an: Oe ear ae - 
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. ort AND GAS LEASES—Continued 
. APPLICATIONS—Continued — 


28, The regulatory provisions’ péunitétiiig ipproval of'a' ‘lease offer which: ys 


Page. 


meets. all ‘other: requirements for filing except’ that it-is on a lease : 
form. not currently in-use or on-a form’ not : correctly reproduced. : 


a (providing it contains the statement that: the offeror’ agrees: to be 
bound. by the terms. and. conditions: of ‘the lease: form: in effect at 


the date of filing): do not warrant allowance of offers: which. do : 
not comply. with a. recently adopted. requirement. for filing,. and, 
: where information as. to whether an: offeror. is the. sole party. in - 


A interest is ‘required by regulation an. offer which: does. not include : | 


. that. information ds defective, regardless of the form on which the 
offer is filed 


Em oe ot a ee te eS en, 


680. An oil. and. gas lease offer filed. while an. outstanding lease of the . 


same land remains effective is properly. rejected ; an offer simul- 


| taneously filed with. other offers to lease the same land i is properly 


. included in a drawing. and rejected when the lease. is awarded in 
response to an offer which acquired priority. in, the drawing_._- | 
31. The time of filing oil: and gas offers As determined by the time stamp 


on the offers; sequence of. filing is not necessarily. reflected by | 


a the serial number . assigned. to the. offers- 
ASSIGNMENTS OR TRANSFERS. 


eT et ee EY Te Se Se cS A SP 


401 


32. one assignor of an oil and.gas lease: may, . - after tne: filing of anas-— 


- Signment but prior. to its popes relinquish the ‘lease without 
302. 
83. The departmental ruling (62 I-D. 216 | (4955), 64.LD. 127 (1957). and | 


- the coneurrence of the assignees... 2 
185 (1956) ) that the partial assignment of.oil.and gas ‘eases 

. during their: extended 5-year: term: has: the effect of continuing 

.. in force all segregated leases. of undeveloped lands is adhered to__ 

34.. The Department’s. supplemental decision: in. Franco-Western On 
Company.et al.,:65 1D.-427, is:adhered toz22--0 22 ele 

'35. Where three original executed counterparts-of an. instrument assign- 


a62 . 


ing: .to-the same parties. separate: ‘parcels: ‘of land or: interests... 


- therein out ofa single oil and :gas lease’are. ‘filed, the assignment 


~ maybe approved;:all else being. regular, and it is improper to re- » | 


ay quire a separate: instrument: of assignment a as te each parcel peng: . 


ae . assigned 


Ra rw a a tn ne ee = vo. 


86. Where. at the time a partial assignment of the. record: title. of an---; 
| “ oil and gas: lease: was filed the regulations governing assignments aia 
) did not require a statement. by. an. assignee that. he is. the sole 7 


_ party. in interest; “similar. to. that. required, at the time. of an 


offeror, the assignment. is. not. to. be: refused recognition. 


a a aw 
Pe ar eS 


ae 


37. | ‘Where the holder: of an. undivided, interest, in an. oil, and, gas ‘lease. ca 


which is in its. extended term. by. reason of production assigns his” = 


_ _ interest: as toa. portion. of the leased land, the, Jease is not. segre=. 
~, gated | into: separate. leases. with the. consequence that. the: lease as” 


to. the assigned. portion is deemed terminated because it does not 
-. inelude a producing GU se age aucdne tis Seg bx 
88. An assignment of less than the whole interest in a portion of the oh 


- aereage included in an oil and. gas lease at one. time is not ‘a. 


partial assignment of. the- lease within the meaning. of section © 
30(a) of the Mineral Leasing Act and does not segregate the lease -, 
into Seperate Teases__------------ ae eee Eee esons ie eeaie Cem = 


404° 
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CANCELLATION . 


a 2 os. 


. veyed. lands: which, according .to- determinations: of. the: Cadastral 
_ Engineering Officer based upon: the applicants’. descriptions. of -the 


- land,. conflict: with leases issued Purenant to. prior: offers | 


‘DESCRIPTION: OF LAND 


40. ‘Where a lease is ‘issued « on unsurveyed. Jand pursuant to an appli¢a- ‘ 
~ tion which, partially’ conflicted with a prior. lease and. the ‘subse- ; 


‘ . quent lease omitted part of the’ land. applied for which | ‘did not 
_. ‘eonfliet with ‘the prior’ lease, thus’ creating” a hiatus between the 
' - “‘tworleases; “and ‘where the ‘hiatus ‘can be closed ‘by’ adding to the 


te ee ee 


“39. ‘The: partial, rejection, of. an- oil. and: gas. Jeané application, and; the: ade . 
. partial, cancellation. of: oil: and: gas -leases. are proper. as to unsur- 


241, 


~~ description in the ‘subsequent lease’ a. metes and bounds: deserip= nee 


ie tion’ of ‘the land. in the. hiatus, the subsequent. lease will be so vu 


“amended. ‘Where leases: for unsurveyed. land partially conflict 


with | outstanding leases based’ upon prior offers” and the conflict ole: 


: ean be eliminated by excepting: the: areas in ‘conflict from the de- : ; ae - 
"scriptions in the subsequent leases, the subsequent leases are prop- eas ee 


erly canceled as to the area in conflict by excepting that area 
©. --fronr-the lands included in‘ the subsequent 1OHSOs oe oe ‘ 

oo ou and gas lease applications for unsurveyed lands: will not be 
- Suspended. pending: ‘actual. survey to. establish: whether a. portion’ a 


of the lands applied: for conflicts: with. ‘prior offers where: ‘deter- 


_minations. based. upon. the applicants’ descriptions of the land show - 
- such: eonflict. and’ there: is-no evidence that: the conflict ‘does: not. . 
— exist’ Be eee 

- 42. The partial rejection . of: an. oil: and. ‘gas: lease - application ‘and the - 
partial cancellation of ‘oil: and’ gas: leases are proper as to unsur- 
‘veyed. lands which, according to. determinations of the: Cadastral’ 
- Engineering Officer. based upon: the applicants” descriptions of the : ae 
ba -: land; conflict. swith: leases ‘issued: pursuant to: prior’ OMEIS tank is 
oe 43. An: oil: and: gas. lease offer is properly rejected. as to. surveyed | lands. . 
| ° which are ‘designated ‘ ‘in® ‘the: ‘offer: as: unsur veyed: lands: and: de- - 


a 


-.seribed by. metes. and::bounds, even. though: the. offer: gives what 


- probably. willbe the. ‘description. -of the lands: when: they - are a oe 
. surveyed CSO AE A ERTS WRC ERTS A EE 180 


‘DISCRETION TO LEASE © 


44, The amendment of. section: It ‘of the Mineral Leasing “Act by the ae 


“of August 8, 1946, did not’ affect the discretion’ of the Secretary of — 


- the Interior’ to ‘lease or not: to lease ‘public land’ ‘for. oil and. gas | 
‘purposes “the: ‘Secretary: is required to’ issue: a ‘lease to the person ett 
first making application for a lease who- is qualified. to hold ‘a ‘lease’ 

" only in the event that he decides to lease the land-_-__--_-----_ 


45. In the’ exercise: of his ‘judgment ‘on how the public ‘interest will be 
best’ served, ‘the Secretary of ‘the: Interior may properly determine 


“that « a 1 fractional mineral interest in i aequired., land uaey. be leased - 


B15 
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a DEX DIGE ST. 


|, for. oil. -and , gas: purposes: ‘to: an: offeror. ‘who: does: not own. ‘any 


; “oper ating rights. -in the. fractional. miner alinterest not owned: by 


; “ihe United States but. who, holds allof. the: operating. rights: in? 


3 adjoining: land. by virtue is a. lease from: the United States: 


“EXTEN SIO NS” 


. When the last: day foe filing an ‘application for: a * Beyear extension ane 


. Of a- noncompetitive oil - and. gas lease falls on a day on which the . 
land office is: not epen: to the publie for: the filing: of’ doctiments: ‘for. 
~ all of the normal hours pursuant to.an Executive order: permitting 
"Federal employees, to be: excused from: duty: for half.a “day;. the’. 
application is. timely filed: if. it:.is. receiyed..in: the Jand: office on 
the: next day the. Office is. open to. the public: 


“Lana not within a known geologic str ucture of a pee on and “ 


Pes: . gas field should be: leased, if at. all, to the. first: qualified: applicant, . 


and if a lease has been issued. toa. subsequent, applicant an exten- 0) 


a - _ Sion of: ‘the lease at, the expir ation of. the or iginal. term .is: properly - 


8 the depaitniental ruling (62.1.D_ 216 (1955),.64 1.D. 127 (1957). and. 


. denied if it is ‘established that the. first applicant: is still, qualified — 


“and desirous of obtaining a ‘lease 


Gavia Waid ye BE a Sd ett satan eat loli at to! 
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185° (1956) ) that the partial assignment of oil and. gas. Jeases ae 


during their. extended 5- -year. term. has the. effect. of ‘continuing — 


oe in ‘for ce all” Segregated leases. ot undeveloped lands is. adhered 


a ae ee nee nn ee ee 


The Department’s ‘supplemental ‘decision. in. Franco: ‘Western Oil 


- Company ét al., 65. 1.D. 427, is adhered to 


cohencheebeseheer anetacstemian seb cohouten tenon tony acteremantentent : 


. Where. the holder of an undivided interest in. an oil. and gas. lease. 


which. is in. its extended term by reason, of production. assigns. his” 


c _.. interest as. to a portion, ‘of the leased land, the. lease--is. not 
ee ~ Segregated. into’ separate: leases with. the consequence: that: the - 


BI, 


~~ does not include a producing, well: 


' lease as to the assigned portion ‘is deemed terminated because: ite 
An assignment: of less- than the whole. interest.’ in: a ‘portion. a the: 
| acreage. included. in an oil and gas lease at one time. is not a. 
partial assignment: of ‘the lease within the meaning: of. section: 


ee ee 30(a)> -of the ‘Mineral Leasing’ Act and does | not segregate | the. 


ee “lease into: separate: leases. 
‘FIRST QUALIFIED APPLICANT 


: 2 52. 


er ee es Se a ee es aa Se ee Fe 


The: regulatory provisions permitting. approval of. a lease . offer. which 


7 et be bound by the terms.and. conditions of the-lease form: in: effect 


at the date of filing). do not, warrant. allowance..of offers which - 
- do. not comply. witha recently: adopted requirement for filing,- and 
where information as to whether -an offeror ‘is. the ‘sole: -party. in. 


: _ Anterest 1 is required. by. regulation an. offer. which- does not: t- include : 


eo ee “meets. all other’ ‘requirements. for’ filing except: that it is: ona lease; rr se 
aa “form. not currently: in use or on a form not correctly reproduced — e 
, (providing, iL contains’ the .statement that the ,offeror agrees -to : 
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OIL AND GAS LEASES—Continued - Sy 
| _ FIRST QUALIFIED APPLICANT—Continued = ore ce eee 2 
| . that information is defective, regardless of. the form on which the , 


- offer 1S) Sle | Ses ; | 


a ae Land not within. a known geologic: structure of a producing oil and re Be, 

- gas field should be leased, if at all, to the first qualified applicant, ee 

and if a lease has been issued to a subsequent applicant an’exten--. 

- sion of the lease at the expiration of the original term: is properly a Set, he 
denied if it ig established that the first applicant is still | qualified ents 

and desirous of obtaining a lease_._------+--~+------_- et Se, 8 OUD!T | 

FUTURE AND FRACTIONAL INTEREST LEASES ae ee 

oA, An offer to lease lands for oil and gas which covers lands in. ‘excess 

: of 2, 560 acres by less than 10 percent will not be rejected with logs ree 

_of priority: where-the offeror mistakenly thought that his offer — 

was within the- acreage limitation because the United States 

owned only a 75 percent interest in the oil and gas 885 

5d. An acquired lands lease offer for land in which the United States -— 
owns only a fractional interest in’ the minerals may be allowed | | 

=; where the acreage applied for exceeds 2, 560 acres but the excess pe 

ig not more than 10-percent over 2,560 acres_.---.---.---------- B85 

56. An acquired lands lease offer for land in which the United States a 

owns only a fractional interest in the minerals is defective if it | 

ee. SA not accompanied by a ‘statement as to ownership, of operating oe cae 

rights’ in the interest not owned by the United States, and the _ 
' offer confers no priority upon the applicant until such time as. Se a 


the statement is iC ene en oe eee cin Eee DE ; 385 ke 


. BT. In the exercise of his judgment on how the’ public interest will be. ° - 
pest served, the Secretary of the Interior may properly determine - 
that a fractional mineral interest in acquired land may be leased ee 

for oil and gas purposes to an offeror who does not own any oper- 
ating rights in the fractional mineral interest not owned by. the: 
- United States but who holds all’of the operating rights in adjoin; 
| ing land by virtue of a lease from. the United Se eee 298. 
KNOWN GEOLOGICAL STRUCTURE. - Oe en, ke oe 
58. Where the facts on. which a determination. that land is. "within the r, 
known geological structure of.a producing oil and gas. field are 
known prior to the date on which a noncompetitive offer. to. lease 
_’ for oil and gas is filed, it is the date of the ascertainment. of. the —— 
facts and not the announcement of it that determines whether _- 
7 _. lands-are to be leased competitively or noncompetitively__—-_._. 867 | 
59. ‘Where the Geological Survey:reports that larid in an offer.is within 
_ * the known ‘geologic structure of 4 producing field, that report is. 
not to be disregarded or deemed overruled by a later statement of. 
_ the Survey in filing -a map of the revision of the field that the 
ae date to be: considered in any- action aifecting land in ‘the field is 0° 
the date of promulgation ‘of! the definition, a date - sabaétient to ae 
See phe il np OF Sie-otter 2 ae ee 868 — 
os In making-a determination of a: geologic: ‘structure | “undefined,” the « ee 
- Department has never prepared maps or diagrams and the regu- . - 


é ~~ 
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KNOWN GEOLOGICAL STRUOTURE—Continued Se a ae 


* fined’ structures 22 pee SE OT ig OEE ER REE ee IRS PE EE 


a "61. Where ‘the Director of the Geological Survey has determined ‘that. | 


tee Page : | 
lation governing - definitions’ of known: geoldgic structures’ ‘has eae 
“never required the preparation of maps or r diagrams: of the unde- . 


368 


~lands are within the known geological structure of a producing a 


=~oil'or gas field; and: has filed’a diagram in the land office showing 


the limits of the field, lands found to be within such a‘structure’ | 


"yp. May. be: leased: only competitively after’ the date: on which. -the 
: ‘Lacts-on: which :the .determination. of the structure is based-are 


- knownijand a: noncompetitive: offer covering lands within. the struc- : 


“-e ture filed. before the pronouncement ofthe definition :of: the struc- 


ture but after the date on which the facts were ascertained. ‘must: :: 


_- be. poles rae ae renee, 
LANDS SUBJECT TO. i tite 7 


«62. Land inclided in.an: outstanding: oil ands gas oe is: ee available — 


. for: leasing. to:.others: and. an. application : ‘for: such - land: must: ‘be . 


ts = moles. Se of ee ecb tare Pies i ne hee eee ae hie cree 


“for.is. covered. by: outstanding ‘leases even: though. such: lenses: eauley: Le 


have. been. improperly:: extended. dd ce, Laie ae 


land. laws, : including. the: mining .and..mineral leasing’: laws; and. 


3 189 
i : 64. Tanda withdrawn. from all. forms: of appropriation under. the public 7 ear 


ci reserved for use. by. the. Department of the. ‘Air Force,’ are. not — 


available for leasing: under the Mineral. Leasing Act. of: 1920, and . 


.. an oil.and gas-offer for such lands is properly“rejected-2__--_. 194 — 


65. The partial rejection of an. oil and gas: lease. application and ‘the 
“partial cancellation. of oil and gas. leases. are pr oper As: to unsur- ree 
- veyed lands: which, caccording to. determinations. of the Cadastral et 


__Engineering Officer. based upon the’ applicants’ descriptions of the 


land, conflict, with leases issued puts suant ve epHer offers—————-— 


7 PREFERENCE RIGHT LEASES. 


| 2a 


66. The exercise, prior to J anuary 3 “4959, Pa she peirenee ‘right 2 ; 
accorded, by section 6 of the act of J uly 8, 1958, is effective to — | 
» include’ in outstanding: oil - ‘and gas leases’ all land” beneath non-"* ' 


: tidal navigable waters in Alaska embraced within the boundaries 


“of such Veases_————— ans - sa Sn 


RENTALS 
ee 67. An ‘oil and gas lease does not ‘automatically terminate on “its anni- 


‘Versary date for failure to pay rental on.or before that date whére . 
the rent was paid before the anniversary: date but, due to.an™ 


81 


oversight on the part of the land office, it was erroneously re- ay 


_ turned to the lessee and was not physically in the land office on. 
. the anniversary Pec eernte rae wana nine 


RELINQUISHMENTS | 
68. The assignor of an oil and gas. lease may, after the filing of an assign- 


. ment but prior to its approval, relinquish. the lease without: ‘the _ 
ee concurrence of the assigne@__-—-~~-~——--—~-—~—---—=-—== eee rea 


595 : 


oe 2290 
688. An. oil. and. gas. lease.offer. is properly.rejected. where. the, land: applied - 


B40 cae - a JINDEX-DIGEST > 


om AND | GAS ‘LEASES—Continued 
-RELIN QUISHMENTS—Continued 


“quished oil and gas lease became available for further filing. oo 


. ; : oil and gas offers immediately upon ‘notation of. the eomaulals ae ee 
, 8020 
; 90. One ‘of. two. joint. lesses cannot relinguish | an oil, and gas lease with. a as. 

: _ out submitting Proof of his authority t to. act for the: other. lessee_— 


‘tient on the ‘tract. OOM ah oe ie ill Ptah ene ee Ba ee 


640-ACRE LIMITATION 


. 7. An oil. and gas lease offer: -which. inelided Teas than 640: acres a pecw ace: oe ee 


eB 


‘some of the land is improperly described. is. properly rejected as : 


| He : a violation of the departmental regulation: requiring that an. offer a 
be. for. not: less than. 640. 0. ACRES ose ee 


TERMINATION: 


2. An oil: and ‘gas: Jease- does not’ automatically terminate on its anni- iss 
-versary date for failure to pay rental on or before that date where ~~ 


the-rent. was paid before the anniversary date but, due to an 


oversight. on the part of the land. office, it was erroneously returned — 
to the lessee and was not ee uae in. the .land. (ORICE: on aane 


anniversary, CALC 2eie sees os ee 
73.. An assignment of .less than the whole interest in a portion of. the 
acreage included in an oil. and gas lease at: one. time is not a 


partial assignment of: the lease within the meaning of section. 


- 80(a). of the Mineral Leasing Act : and does not segregate the 
lease into. Separate lensed 2.6 a 
74, Where the holder of -an undivided: interest: in an oil and gas lease 
which is in its extended term: by reason. of production assigns his 


interest: as to.a portion of the leased land, the lease is not segre- | 


gated into separate leases with the consequence: that the lease 


as to the assigned portion is deemed terminated because it does eee 
404. 


not include a producing Well nee See Sete 
OREGON AND CALIFORNIA RAILROAD AND | oo 
RECONVEYED COOS BAY. GRANT LANDS 
‘TIMBER SALES — 


1. A corporation whose president 4 is also the - president of another cor- 
‘poration .which has: been. found guilty of timber trespass. is 


“properly required to post the bond of the president and the tres-. 
passing. corporation as a condition precedent to the execution by — 
. the. United. States of a contract for the sale of timber on ‘Oregon. 


i and California Railroad lands to the first corporation...------- 


a POTASSIUM LEASES AND PERMITS | 
| PERMITS ‘ > 


3 


285 


404 


O45 


L The filing of an application for a Panoapecdne permit under ° the act ie 2 ee 
‘February 7, 1927, does not vest in the applicant any rights which © ; ; 
preclude the ‘Department from considering his application under“ 


eee -Tegulations adopted after such | ANE pe oe aa 


69. Under the regulation. in effect on J anuary , 27, 1959, lands in. a | telin- ° 2 


INDEX-DIGEST. BR 


‘POTASSIUM. LEASES AND ‘PERMITS—Continued 
_ PERMITS—Continued | : t 4s . 
2 An applicant for. a potash. permit. is: ee pouuineds to ne with ee 


| .. requirements for. paying -rental and:.submitting a bond ‘although © _ ban 
ae the requirements were not in effect-at the time he filed‘his applica-.. 


~., tion, and.a. permittee whose. application was filed before. the 


adoption of such requirements but who was issued a. permit theree = 
after without compliance with the requirements.is properly re- - 
8 quired to comply with the requirements or suffer cancellation of 
his re ee 449° 
“RENTALS: : oe Pale. 3 gh e a ae 


= 8 An applicant for a. potash ‘permit is. pronerly required to comply with | ne 


a requirements: for paying .rental-and :submitting: a: bond. although — ~ 


-_ the requirements were not in effect at the time he filed his applica- ee eee 


-,. tion, ..and a permittee whose application was’ filed before. the 
oe adoption: of such requirements but who was issued a permit there- ay 
after. without compliance withthe requirements is-properly re- 
a _ quired to comply. with the: requirements or suffer cancéllation of —- 


| eet Permit ———— 2 - =n : 448 ; : 
"PRACTICE BEFORE THE DEPARTMENT pnt ee hey 98s 
(See also Rules of Practice. Ds. . 
GENERALLY 


ele Where claimants: are not ecpeeseited by. counsel, every opportunity ee 
should. be afforded them to make whatever ee they. may oe 
deem . -appropriate- emer: ee ete ag 
2. Where a person who is ‘not. authorized to prabtics before ihe Depart- oe 
-ment: takes an appeal to the Secretary on behalf of another and a 
‘both | have been..informed.in the decision appealed from of the _ - 
“ : requirements. for. practice before. the Deane the appeal: will eee. gee 
_ be -dismissed=.--_-~-- Bae ee ee oo B21 
3 An appeal to the Director is properly dismissed where.the pon am . 

. of. reasons needed to perfect the appeal was filed by one whois not) ©. 
ot ae authorized to practice before the Department._-2--.221---- 2 oy. te 
= “PUBLIC LANDS» | 
| ‘CLASSIFICATION | 7 ie ae 
4 ‘The authority conferred upon ae Secretary of the Interior by. section 


_ of the Taylor Grazing Act to classify public lands as proper for. 


oO ‘disposition imposes upon him the responsibility of det ermining 3 Bates 
_ +» whether the public interest would be served by classifying certain. - 


| = Jand as suitable for disposition pursuant to a. State. school in- . 
oe ~-demnity selection 


"PUBLIC RECORDS 


ee (See also Confidential Information. ) 


a a “Where a party desiring to inspect departmental records: neither tol a 
> lows the procédure'set up in the applicable regulation nor. requests: -. 

| ” the hearing examiner to issue a subpoena for them, it is proper for os 

7 the hearing. examiner’ to ‘refuse to. dismiss grazing “trespass es 

-- charges « on the ground that the party was denied an. ‘opportunity << 


a ee ke en ae 


: s to. /Angpect, Soe records ‘ | 145 = 


8600¢€6€=— eb DIGEsT 


: appretoae “3 
| . AWARD OF LANDS 


_ Page 


“L . Where acceptable evidence’ of ownership of: land: cinitigiiond’ to'a “tract” ai 


of land. offered. at:public -sale:at-or after: the date of’sale is not 
_ «,, Submitted by a: preference-right. claimant. within ‘80. days after the. _ 

+ gale, the - aan6. ds. properly awarded ° to” the: ‘highest — bidder ‘at 

- the: ‘sale. Scone Se | 


PREFERENCE RIGHTS | 


2. The assertion: by a group Of individuals of: a single ‘reference Heht 


ag ‘to: purchase’ land offered at! public sale is not entitled to recogni- _§ | 


tion where it is shown that one member of the group does not > | 
own, contiguous: land ‘and: another meniber failed to submit’ timely eeae 


so aes of: ownership of: contiguous Nand: be ee Bs 
8. Where: a decision: of the Tocal land ‘office and: departmental regulations 


. oy under: the. public: sale. law. clearly‘ set forth the: requirements for 
ee establishing: B: ‘preference: right’ £0° purchase ‘land: the ‘fact that’ Qe 
.-ypreference-right claimant misconstrued a form: sent to him by the 


—loeal office and inserted. a wrong. date therein: as‘'to: his ownership 
of. contiguous... land. .is.. not...sufficient - justification- -for: vacating 


: RECLAMATION HOMESTEADS 
| GENERALLY 


tds The. requirement. of the homestead law that the Seas ‘must: eget? ; 
7 a, ws tablish residence on his.entry within; a. maximum. period’ of 12. | 
. | months from the allowance of his entry is not satisfied by clear- 
ing and leveling the land and cultivating. it, where the: entryman:! 
has lived with his family in rented premises in the vicinity ‘of — 


= ae entry and has never eaten, slept, or ‘kept | any possessions. on 


3 the. Ca ae a nee ae Baie ee . | 


CANCELLATION. 


2 Where an. cutee fails to: establish residence on his entry within oe 
»:12 months from the allowance: of his entry, the entry mist ee 
be canceled__-.+--=-L---.-. folate ose Fecal ete eee este eee a am « 2 


RECREATION AND PUBLIC PURPOSES ACT 


1. Land included in a reclamation withdrawal. is ‘subject to ‘disposal ote 
under the Recreation and Public ¢ Purposes: ‘Acta _------------- | 


REGULATIONS ae _ Se 
(See also Administrative Procedure Act. tL ee es 
APPLICABILITY” © : a 


mF Acquired lands oil and gas lease ‘applications will ioe be jected for . 


187 


_ the BAe — nnn sR #32 


failure to. comply with a requirement. added to the public land» — 
leasing regulations if it is doubtful. whether the amendment of 


the public land leasing regulations which added the ‘Tequirement ? 
also applied to acquired lands applications________-. Oe ne eae: — 


203 


ie “When a regulatory provision governing public land oil and gas lease 


offers is amended by adding requirements: in a new subsection to 


- the pr ovision, and the provision to which the subsection is added. 


~ is not applicable to acquired lands oil and gas lease offers, but the 


additional requirements included in the amendment of the public 


261 


INDEX-DIGEST Meh 3h By ®t eh 


REGULATIONS—Continued 


_APPLICABILITY—Continued_ _ ee en ere “Page eS 


gu 


ae land regulation: are, intended. to- Ke ‘applicable. a both public: are 
ae cs acquired lands.oil and. gas lease: offers, then: not: only ‘the public 
“.. land regulation,. but-also the. corresponding acquired lands regula- 
2 tion: should. be expressly amended by adding the same require 
ments to the. acquired lands naa mer ai sek 208 
INTERPRETATION | | a Sa 7 


‘A 8. ‘When. a regulatory provision. governing ‘public land oil sha gas lease . 
. “offers. is: ‘amended by adding requirements in’ a new subsection to - er 
the: provision, and the provision to which. the subsection’ is added 
is not: applicable to- acquired lands oil and gas lease offers, put... 
tthe: additional requirements included: in the amendment ‘of ‘the’ wd 
-’ ‘public-land regulation ‘are intended to be applicable to both public . sat 
—. eS and: acquired. lands: oil and gas lease’ offers, then not only the, — 
i ‘public land’ regulation, but: also the corresponding acquired, lands 7 
“sregulation ‘should be expressly amended by adding the same re-_ 
| eel to: ‘the acquired. lands oe arene a ea - 208 
PUBLICATION ae , See oe eater aee | 7 


4. Oil ‘and gas lease offers which ae not onisly: arith the ee re. 
quirements of the regulations must be rejected without priority, - 
and in offeror’s: unfamiliarity with new. requirements which ‘are: 

— not. referred. to in. the. oil. and gas lease. offer form required: to: ‘be.’ 
used by. applicants is. no basis for, allowing: oil and gas lease. offers. 
: which. do: not comply. with: a recently: adopted regulation for anne 
A, aE gre ec ee -. 400 
 WATVER.. eee Siding hatte Ge Ge Sx) SE eas a eee Stat Sate aces ov ake 


“5. ‘Under the e‘Department's rules governing Government. contests against 
“mining: ‘elaims, ‘where an answer tO. a complaint is ‘filed late. the | 
4 allégations of the complaint’ will be taken as admitted by ‘the « con- 
=testee and the case decided without a hearing by the manager, ‘and 


. the Secretary is without authority to waive the rules to permit the: 


late. as of the ANSWEP ea ein B11 pose. 


- RIGHTS-OF-WAY' 


“(See also. Indian Lands, Outer, Continental Shelf 3 Lands Act, Reclan 
mation Lands) pS a. ee Pe nee Cet aerate cade, % 


ay A. change in: the location. of. QB. ent of way. in: Ay cactaite National: Park: 
- and. Stanislaus, National: Forest: for. a: ‘tunnel: aqueduct: granted to: 
the, City and: County, of.:;San Francisco. in. 1914 under. the Raker 
Act See Stat. (242. (1913): de may. be. made: at any. time: mucer Sec- 


2 The: Mineral. Leasing Act’ of “pebrudty 25, 1920" (a Stat. 487 ‘30 - 
; SeesTy: S: ‘ce “gece. 181 et seq. on applies to: lands’ ‘within: rights-o fway 

2 Oe granted’ by: ‘the’ United States ‘whether they be. ‘easements™ or 

“I sqimited fees” granted “with a ‘eservation of the minerals to the. 

| United’ States, except’ ‘tothe extent’ that that act hasbeen’ super- : 
me seded by’ a aoea Teasing'l jaw applicable to, such Hee Chay o 225 


ue hy 


ee 2 


B88 E=DIGHSTT 


ae se es 


NATURE OF INTEREST GRANTED. 


an Rights-of-way granted by: or under authority: of: Contress a . 


- Pose oa 


-either: easements or “limited fees.” Grants of “limited fee” rail- a | 
road : rights-of-way do. not include | a ‘grant of the: minerals in | 


“fhe. lands- 


i es aS a ie snes oe eat a eg ec ws bem ems ake pe hn Pid ee a ap ee a i a a a 


S RULES OF PRACTICE | 


“GENERALLY 


a. ‘Board. of Contract open decisions are final - for tie. , Depabonene ae 


_ Hence, request for reconsideration. is wes. O° exhaust 
_ administrative ‘remedies_ 


Seer ee eer enero a a cite mage SO a 


- a , Where notice of a decision of the manager of a land. office - issent:by 
=. ‘eertified mail. to the. address of record of. the party. adversely.af- 


: “fected by the decision, and the. notice is. returned. marked “Un- a 
_. known,” the party. is considered to. have. been constr uctively served 


‘with notice of the decision where the-address of record was @ post . 


office box and the Department. is informed. that: the: party was not 


‘ known. at. that address or authorized. by the renter of. the box. to. 


nh receive y mail. therein. 
a APPEALS 


ee llerdend a ca ees FED DH BD GAD NE ey Gell OW ce A SE ee dee ey rus 


Generally 


3. Upon. sappeal from. a “decision of” a. heart’ examiner in a. contest | 


against. a mining claim, the Dir ector of the Bureau of Land Man- 


s - agement, and in turn the Secretary, ean. make all findings | of fact ze : 


and law. based. ‘upon the. record. just as: though each: were amen: 


the. decision in the’ first instance__-.+-—_-- Pati it Pte et le tie ae NG, 


A, There is no. further right of. appeal to the Secretary. from) a. decision’. - 


of the Solicitor or Deputy Solicitor issued pursuant to.a delega-. 
_ tion: of. authority. from. the Secretary to. decide. appeals - to: the. 


Secretary ee eS 


_ Dismissal - 


| 3 An-appeal to the Director of the Buxeaw- of Land Management ‘ahder os 
7 the. Federal Range Code. for. Grazing. Districts. is: “properly: dis- 
Ihissed where the appeal is not filed in. the Office of the Director mae 


- ie within. 30 days after service. of the hearing « examiner's dedston a | 
ot ~~. On’ ‘the appellant-~.--__-- ec eee fara ot ee eae nae 
- a 6 ‘Where: ‘a-person ‘who is not: authorized to practice. before the Depart- eo 


‘ment takes an appeal to the Secretary on behalf of another and 


both: have been informed: in the decision. appealed from of the 


. * pegutrement’ for practice. before the Dendetnenty: the appeal will | 

“be. dismissed____-2 2 ne eb ee en ie 
A An appeal to the Director. is apres dismissed where “the statement 
of reasons: needed to perfect the appeal was filed by one whois not ae. 

.. authorized. to. practice before..the Department._----------. piece a 4 

8. A ‘motion by. the. ‘Government. for dismissal of an- appeal ‘on: =the, os 


Nee aoe grounds that the. contractor failed to: give timely. written; notices of 
2. protests. as: required, by the contract, will. be. denied, -where- the 


21 


: appellant. has raised issues of fact.as to timeliness of such notices, . 


= ~ and. as to prior: actual knowledge. ‘of. the. protested . tatters. and 
& partial action thereon by the contracting officer’ s representative : 


396 “ 


| -INDEX-DigusT _ _ ee ae 7 : 39 
RULES OF PRACTICE—Continued : | 
_APPEALS—Continued : TP tae th hee San as Pe gh ie ee 
Failure to Appeal ge ee. ay er ee ee i ‘Som te BO "Page 
8, . Mining: claims may be: declared. null. and. void: it the. ciatrnant’: hie” care : 
. - Teeeived | notice of adverse charges against. his’ ‘claims, fails to: an- a 
oy  Swer the: ‘charges: as: required: and: fails: ‘CO appeal: from: a decision 2 
ioe holding. his. claims null and void, and where the claimant. takes no. - 
-.action with respect tothe claims for 25 years, the decision declar-- 
: ing: the. claims null and. void i is conclusive’ and: will not.be: reopened ‘ os : 
ee the interest. of other: parties under: oil and gas Tease s issued by. | 


‘equitable: basis ‘warranting reconaldération<——./ 2-2 ce/-0" 4 - 160 - 
“10, One who fails to- appeal. from the rejection of. an: oil: and gas. lease: A)” 
offer: As. not’ ‘entitled. to: reinstatement. of the. application. ‘with was 
_ priority over. an: intervening applicant, even though the rejection oS 
> Was: Oe || 40 
| _ Hearings ee aur ee | fos oe fe 
11. Where the parties ips an appeal agree to submit the matter i in dispute : 
--for decision by the-IBCA on depositions ‘and’ without’ a hearing, — 
-.the Board will normally grant:an order permitting such submis-. 
© ‘sion with: depositions, pursuant -to. Appendix. A of the Rules of «: 
: the Armed Services. Board: of Contract Appeals, since the IBCA 
“« does not have express formal rules:on such matters_i_-2u-.-.++_ -. 865 
12. ‘It is recommended that.a hearing be held to. ascertain all.the facts. 3 
.. in regard to delay, or excuse for any delay, by the City and. County 
of San. Francisco in: constructing: the system. permitted by. the 
Raker Act. ‘Two questions to be considered at the hearing are - 
whether any delay caused: by (1) the fact of eight unsuccessful 
- bond issues; or (2): by: the events culminating in the decision. of 
_. the United: States Supreme Court:in United States -v. San Franm- 
as cisco, 310: U.S. 16. (1939), and-in City and County of. San Fran 
- cisco v. United. States, 223 F.2d, T3T (9 Cir, 1955), can be con- 
- sidered as excusing,..as the’ case: may. De,. (a)... cessation of. 
construction of. evéry. integral and. éssential..part. of the system 
for three consecutive years—the “3. year rule,” or (b) delay in. 
- constructing eny. integral and essential part of the system—the 
_. “diligence rule.”. The City and other participants in the hearing ~ 
'- will be expected to direct themselves to.these i issues in their briefs 
or comments made after. the areas coe, ec ee oN 5-2) 
. Standing to Appeal . a ee sy as ee ast | - - . 
18. ‘Persons who file. notides of location of iaceke mining @aine within a a 
--powersite ‘and who: ‘are: named in the. manager’s decision. may oe 
"appeal the rejection. of the notices because they have been ag- 
- grieved. by: the- rejection, even: though they. have not: presented : aa oe 
 préet: of: esp: of the ee ; 182° 
_ | Statement of Reasons a 6 ee ee a ee 
_ 4. An appeal to. the. Seerétary: of the Interior will be disinissed where 


Ps a the appellant fails t to file a i statement of. reasons ‘for, his appeal__- - gt : - Aa 


INDEX-DIGE ST 


“RULES OF: PRACTICE—Continued 
| APPEALS—Continued 
Timely Filing 


15. The- provision. of ‘the general :rules. of practice of. the Spenacaet ae 
.. 43 CFR, 1958 Supp., 221:92(b),; permitting. the: waiver of the late 


ry 
aes 
See 


.. filing of a document required to be ‘filed within a. certain: time. pro- 


_» vided ‘the document is shown to have been transmitted within that — 
age period. of time and received within 10 days after the filing was 
’ required, does not apply to‘appeals to the Director arising’ ‘under ; 


~. the Federal Range Code for Grazing Districts 22s es 


‘16. An appeal to the Director ‘of the Bureau of Land. aaa is 
properly. dismissed. when: the statement: of ‘reasons for: the appeal 


Page —- 


--is‘not filed with the notice of appeal and is later: filed in the land: oe 7 
- office within the extension of time granted: by the ‘Director; but is 


| forwarded to the Director after the éxpiration of such. time and is 
. received-in the office of. the Director within the. period allowed: ‘py - 


a grace provision of the rules of eleaeeat since the deposit. of: the: _ 


“Ss EVIDENCE a os soe: 


|." 990 


A: When siieckfientions’ for the consmruselon of - f laterals and wistewsiys eae 
“did not provide for'the construction of the'samé by the so-called 


~ /economie- grade method. ‘and thé: Government has: failed to bear” 


a the ‘burden of. ‘proving’ by a préponderatice:of the- evidence that -" 


’ ‘the’ contractor: voluntarily: adopted this method as: its: own, the 


| contractor is. entitled to additional compensation | to offset’ the ane 
se increased costs of any reexcavation or lateral shoulder: excavation 


s “which was involved in the construction of ‘the laterals: and waste- 
ways by the economic grade method_ iJ. ee ee . 
18. A: 


final acceptdnce of the reactor was under:the ‘specifications subject — 


manufacturer of a shunt reactor which failed upon being ener-- Bie 8 
* gized after installation has the burden of proving that ‘the failure. a 
was attributable to a fault ‘of the. Government which was the pur- - 
“chaser, when the-preliminary' tests of the reactor at the factory — 
‘were not made entirely ds required: by the ‘specifications, and 


to’ further ‘testing: and‘ a~period of satisfactory operation after — | 


” installation, However, even if the Goverhment has the-burden of — 
proving the probable cause of the failure of the reactor, this néed | 
_» be established only by a clear ‘preponderance of the evidence, and _ 
” the Government has succeeded in showing that the most probable”. ae 
- eause.of: the reactor’s failure was:a-defective weldi2-wiine2 nee 
19. Where. a contractor: claims.that, absent.a strike, supplies.would have - 


~ -been- delivered: to .it-:on-. a certain date -by.-its’ subcontractor or 


et ge 


. supplier, : .but no: evidence . is’: submitted showing: that:, supplies 
_. could have been so delivered,: the hypothetical delivery; date: al- 
leged by the contractor will be disregarded for the. “purpose of. | 
establishing the commencement of the. period. of excusable delay eo 
- eaused_ by. the. ‘strike i ie aero ak Mies ae eee 
“99, Allegations of fact made bya éontractor that are Contiaty to findings . 

of fact made by the contracting officer cannot be accepted as proof _ 
of the facts thus put in GASPUte ——— a ——— a - 


1000 
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i Bi. os fact: that a grazing licensee. has repeatedly been assessed - and 


has paid damages. for: prior grazing trespasses may be considered 27 
in determining whether the most t recent trespass was willful ‘ 


“GOVERNMENT CONTESTS» oo 


(22, Upon appeal from. a decision of a hearing examiner in-a contest 


against a mining claim, the Director of the Bureau of Land. 
” Management, and in ‘turn the Secretary, can make all findings. Of 


fact and law based upon the record just ‘as though each were - : ee, 
. 282° 
2 28, Under the Department's rules "governing Government . contests es a 


making the. decision in the first: IS bATCG Sea Sh a 


_: against mining claims, where an answer to a complaint is filedlate 
ae the allegations of the. complaint will be taken: as. admitted by. the 7 


a 7 contestee and: the case decided without a hearing by the manager, | 
; and the Secretary is without authority to waive the rules to 
a permit. the late fling -of. the ADSWET nn enn 


HEARINGS 


: 24, ‘Where. a party © desiring to iepecl coca cneaee records neither | 
. follows the procedure set up in the applicable regulation nor 
“requests the: hearing examiner to issue a subpoena for them, ‘Lt: is 
: "proper for the hearing examiner to refuse to dismiss grazing.tres- 


. pass: charges: on the: ground that the party was denied an Oppor- : 
_ tunity to. inspect the - ei rera aurea . 


PRIVATE CONTESTS 


145 : 


25. Where a relinguishment of a homestead entry and an affidavit of = 


contest against. the. same entry are filed simultaneously, the latter 


- must. be. dismissed because. the ‘relinquishment takes effect im- a 
“mediately, extinguishes the entry, and ‘leaves the con nothing 2 


upon WHICH lO:8C@l ine oe ee ee ee eee 


= 186 


26. Where a relinquishment of an enity is filed after an affidavit, of con-..- 
_, test has been filed against the same entry but before the entryman, Be 
. has been given actual or constructive notice of the contest, it is to ° 
be conclusively, presumed that the relinquishment was caused by . 


; the. coutest, unless it can be shown that the affidavit of contest was. 
not good and sufficient, that the contest charge was. not true, that. 
the contestant: was not a qualified applicant, or that the land is” 

” not’ subject to the contestant’s application. 2 2 ; ae 


_ SUPERVISORY AUTHORITY OF SECRETARY 


27. in the’ exercise of his supervisory authority, the ree of oe Pe 


“Interior may reopen. any case affecting public lands so long-as the | 


“land remains under: his: ‘Jurisdiction___-----—.-------------=.- 


~ SCHOOL LANDS” | | 
INDEMNITY SELECTIONS: 


366 


oo ane authority. conferred: upon. the. Ses: oft shies Interior: by aection - | 
mee ofthe: Taylor Grazing ‘Act to: Classify ‘public: lands: as:proper _ 


~ - . for disposition imposes upon him the responsibility.of determining | 
whether the public interest would be served by classifying certain 

land as suitable for disposition pursuant to a State school in-- 

demnity Lo) Corsi) 1 ca Oe a mS ca eR eo ERS On 


MB 


i= scHoor LANDS—Continued 
= INDEMNITY SELECTIONS—Continued 


-) ee filing by a State. of a school. fidemnt selection fone not vest J ine 
the: ‘State an interest. in the: selected . lands which deprives the: 


"Page : 


Secretary of his authority to classify the land as not. suitable for we @ 


SECRETARY OF. THE INTERIOR . 


= 2 State [a AA SEL CES 85. 


4, Section 6 of the act of February 28, 1958, dia riot diminish the author i : . 7 . 
‘ity. of the Secretary: of ‘the Interior to withdraw. ‘public lands. . ol 
= under his control and jurisdiction from all. forms of appropriation one 


under: the: public land laws, including ‘the mining and mineral | 
’ leasing. laws, for the benefit of. the Department of Defense_-____-- wf 


2. ‘Upon ter mination of: the trust, which had transferred only the legal Lae 


title to lands and the. future income therefrom toa. trustee, leav- 


'- ing the beneficial title in the Indian creator of the trust, the 


- suspension of | supervision by the Secretary of the Interior or his. 


-~ guthorized - representative- ‘over the ‘trust: property is lifted ‘and 
8 ‘such supervision. resumes as though the trust had never .been 

5 i AAO Sa a oe ce a 

3.. United States Savings Bonds. purchased. with. the income : accruing 
~ from restricted. Indian. lands during the terms. of.a trust“agree- 


ABZ 


a “ “Inent continue under. the. supervision and control of the Secretary a 


of the Interior or his authorized representative upon termination 7 


of the trust.2..--.. Been ee 8 he 
4. Pursuant to conveyances of restricted Indian lands approved. condi- 


4 tionally’ by county courts in Oklahoma under a trust: agreement, 


- the Secretary of the Interior or his authorized representative can 
suspend’ temporarily, during the term of the trust, supervision 


- _ over. the collections made of income tr om 1 the restricted lands_-— 


SMALL TRACT ACT 


CLASSIFICATION» Ne 
4. In view ‘of the Department’s regulation that aida’ sigacinea as suit: 


able for disposition under the Small Tract Act shall be segregated 
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from all appropriation, including locations under the mining laws, | 


mining claims located on lands earlier classified as suitable for 
“ disposition as small tracts. are Svat nt tee | 


a SOLDIERS’ ADDITIONAL HOMESTEADS s,s 


GENERALLY : 


259° 


aL There is no votciremuen? ne an: 2 applitation for eoldierst additional fees 


_». homestead entry be rejected on the ground that an Alaskan Indian ~ 


. claimed the.land under an allotment, application which-was filed - 
after the soldiers’ additional application was filed where it ap- a 

_ pears that when the soldiers’ additional application was filed, ~:~ 
the land was not occupied either by the allotment: applicant or Dirck Sate 
_: other Alaskan Indians, Aleuts, or Eskimos; anda decision im-'" .° 


properly rejecting a-soldiers’ additional application in such cir- wes 
cumstances will be: set. aside___.-__ meena nee geeee 


-INDEX~DIGEST | ee ae 


"STATUTORY CONSTRUCTION. 
GENERALLY => a a . "Page a 
“, Assuming, without deciding, that the. ‘Cabyen. ‘Tunnel Anieanee ise © 
«an integral. and essential part. of the system, the, fact. that the City 
: and County of. San- Francisco caused no. work to be done-on. the 
: aqueduct, and intended :to do none for many years. ‘subsequent. tO 
: passage. of the Act, does not permit..a declaration of forfeiture, 
by reason of the three year cessation rule, unless there. was a 
; cessation. of construction on every integral and essential part of. 
the system, at the same time,. for - a | bertod of three consecutive Pe 
years... ec a a OE ok Seen oc ., B23 
as he statute which purports to. ratify. a cession. eee ea by which 
Indian tribes .‘*.* * hereby. cede, convey, transfer, relinquish 
{ and surrender forever. without any. .reservation,. express or im-— 
plied * 1472. -operates to. extinguish completely the Indian title « 
to the lands: involved; anda subsequent reservation.of a portion ~ 
~ of. those lands by. the: Secretary. of: the Interior. for school and kane 
- agency purposes for the benefit of the Indians does. not: sasha wee ae 
- title in the fflbee 2 et ee eit a eee ee Be AO. 8 


3. Assuming, without deciding, that. the. Canon Tunnel. heaae isan = 


Dae og integral and: essential part. of. the. system, section.5 of the Raker oe. e 
“Act permits a declaration. of forfeiture even if. there has been no 


a ‘consecutive three-year. ‘break in the. construction: of the whole os 2. 


-. _system, if the facts show. that. the delay. in. constructing a partic- S83 
i _ ular integral. and. essential part of the system is not. reasonable oe 


2 under: all the circumstances ————--—— anne — BBB, . 


SURFACE RESOURCES ACT 
APPLICABILITY 


a Section 4 of the: Surface Resources ‘hick of I re 23, 1955, is ‘8 éppiteaiie Me Bs 
. to land included in ‘a mining claim located prior ‘to that date but... 


7 p not perfected by discovery Prior ; to that ee ee “ 417 wae 


| VERIFIED STATEMENT | Creer fa Gan oe 
es A verified statement, required under the. act of J ny: 23, 1955, is prop- 

_ erly rejected. and the use of the surface resources’ denied to a ae 

= —mnining claimant who. files such: ‘statement. after. the termination. — 


of the period. of 150 days prescribed by the statute. for ‘such filing. | 288 = | Ay ta tes 


’ = 8. The statutory requirement for. mailing by registered mail of a. Copy 
= of the published notice described. in section 5 of the act of July 

' 98, 1955, to a mining claimant is met by the mailing of the notice - 

by registered mail to his address of record and: it is immaterial 

» that he may not have personally received the notice because he ~*~. F 

_ did not live at the address—..--2. 2-3. Beh as oe ORG 


SURVEYS OF PUBLIC LANDS 
GENERALLY . 


oi. ‘Where an order withdrawing’ a. tract: of unsurveyed land from ees 
.- . -gives.the. line of mean high. tide of a. branch of an’ inlet as one of... 
_. the. boundaries of the. withdrawn area, the meander. line which is 
yun in surveying the area in accordance ‘with the. mean high. water a 
“line is to be regarded as the equivalent of the line of mean high’ 


— ide in establishing the littoral boundary of the withdrawn area. 237 hr ae 


— 44 0° a INDEX—DIGEST 


TAYLOR GRAZING ACT : 
CLASSIFICATION: 


Page 


L The authority: conferred upon the Regia of: the Interior ag séction - ei 


_ ° Tofthe Taylor Grazing Act to: classify public lands as ‘proper for. 
=e disposition — imposes ‘upon him the responsibility | of ‘determining 
’.* whether the: public” interest would be served by ‘classifying | 

-.-eertain land as suitable for. disposition pursuant to a ‘State school | 


= indemnity ee ee ------ is cea 
TIMBER SALES, AND. DISPOSALS et eos : . ‘i | e | 
LA: corporation - whose president. is “ailsb the president of ‘another 


corporation which : hhas been ‘found: guilty of timber trespass ‘is ~~ 


~ properly required to post the bond of the president and the tres- 
. “passing corporation as a condition precedent to the execution by 


' the United States of a contract: for the sale of timber on Oregon : 
_ and California Railroad lands to the first t conporation_————— : 


TRESPASS ae 
ae GENERALLY. . 


245 


1 The: fact that: a grazing licensee tas: Pipes teas been. assessed ‘and op 


- has paid damages for prior grazing’ trespasses may be considered | 
in determining whether the most recent trespass was: ‘willful_-.. - 
2 Where grazing privileges are reduced for grazing. trespass, ‘the re- 
duction: attaches to the base property and not only to the thes- 
 PRSSer'S- Erazing Privileges. eo. a ote eh case te ee 


"MEASURE OF DAMAGES - 


145 


15 


3. An offer to pay monetary damages in lieu of a. reduction of grazing es 
privileges imposed for a willful trespass will be rejected: because 
_ the Federal Range Code does. not provide for ‘monetary. penalties .; 


and the reduction of grazing privileges.is a more suitable punish- ae 
...- . maent for the willful trespass committed________-- gsc weet a, : 145 © 
ae A grazing licensee who. repeatedly and willfully grazes his cattle _ - 
_ and horses in trespass upon the public domain is properly ‘sub- 
~ jected to disciplinary action consisting of assessment: of damages’ *” 


: and reduction: of the grazing privileges of his base ‘property-____ : 


_ 5. A grazing licensee who: repeatedly and: willfully grazes. his’ eattle and 


145 


~ horses in ‘trespass: upoli. the public domain is properly subjected to Re aa 


disciplinary action consisting of ‘assessment of damages and sus-” ° 


| pension. of the grazing Detvileges’¢ of his base © property_.———------ 


WITHDRAWALS. AND RESERVATIONS - 


AUTHORITY TO MAKE ° 
2B The- President: of the United States. has inherent é auithostty: ‘to with- 


116 


draw public lands for public purposes apart from the statutory. —. 


| authority vested in. him by the act of June 25, 1910, and such 
inherent authority. is not subject to the restrictions which Se "i 
his statutory~ authority—_=222 2-22: Et nck Leh eA CORT LINE ERA Sasa Oe aa AME 7 


2. The President of. the United States’ has. inherent authority to: with- 


draw. ‘public. land for public ‘purposes apart from the’ ‘statutory 7" 
| authority 'v vested i in him by the act of a une 25, 1910-. neers dice ae : 
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INDEX-DIGEST ck 
| "WITHDRAWALS AND ‘RESERVATIONS —Continued 
: "AUTHORITY TO MAKE—Continued 


EFFECT OF 


. = e ' Page. >: 
3. Section 6 of the act of. “February. 28, 1958, dia not diminish. the — = 
authority of- the Secretary of the Interior to. withdraw publie 7 
lands under his control-and jurisdiction from all forms of ap- — - 
- propriation under the public. land. laws, including the mining and 
mineral leasing. laws, for: the benefit. of the Department of 
ne eeepc ecsiot ora ee cernernanteigatt | 


| . 4. A statute which purports to. ratify a cession | tenes by ‘which 7 


Indian tribes “* * * hereby cede, convey, transfer, relinquish and 
- surrender foréver. without: any reservation,. express or. implied, 


ak em operates to extinguish completely the Indian title to the © — 


= lands involved ; and a subsequent reservation of a Portion. of those 
> lands by the Secretary of the. Interior for. school. and agency pur- 

- posés for the benefit’ of the Indians. does not revest, title in the 

ar] ey (oe ead a si cn wee is Rr iin a eet 

5. st withdrawal of public land made pursuant to the inherent authority 
- yested in-the President is a complete bar-to mining location in the 


absence of express consent to mining location, whereas ‘a’ with- . 


_ drawal made pursuant to the authority bestowed upon the Presi- 
dent by the act of June. 25, 1910, is subject to mining location, 
entry, and patent for metalliferous minerals_--___.-- Ceara ewer 


i RECLAMATION WITHDRAWALS 


| 6. A petition for the restoration to mineral entry of land withdrawn 


for reclamation purposes and as a part of the Imperial National 
Wildlife Refuge is properly denied even though the Bureau of 
Reclamation has no. objections to such restoration when mining 
operations would interfere with the. purpose for which, the wild- 


life refuge ‘was established ses Sige eee ene renege ener ee eae | 


“REVOCATION AND RESTORATION 


10. 


1 ae es 
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| 7. The authority provided by section 3 of fie Indian Hasseeniantion: a 


- Act to restore lands to tribal ownership extends to former tribal. | 
lands of an Indian reservation where, by legislation enacted sub- 


Sequent to the extinguishment of Indian title, a tribal interest has 
/ been created in the proceeds derived from the sale of such lands-.. 


8. A petition for the restoration to mineral entry of land withdrawn for: 
reclamation’ ‘purposes and- as a part of the Imperial National *. 
“Wildlife Refuge is properly. denied even ‘though. the Bureau of | 
Reclamation has no objections to. such. restoration when mining” 


operations: would interfere with the purpose for which the wild- 


life refuge was ras Arne eee ee ace see = | 


. ‘WORDS AND PHRASES 


i 
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L Occupied. The word: “occupied, ag ged in the Alaskan iginenent wu. 


Act. granting a preference right’ of allotment of lands occupied 


in good faith by Alaskan Indians, Aleuts, or Eskimos, and also as. | 


used in the regulation (48 CFR 67.11) precluding entry on lands 
occupied in good faith, by, Alaskan Indians, Aleuts, or ‘Eiskimos, 
. means actual possession and use of land in something. more than. — 
= hight ane sree manner ——————-—-—---——~-----2-=----—~- a 


